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THURSDAY,  FEBRUARY  10,  1994 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 
Subcommittee  on  Superfund,  Recycung,  and  Soud  Waste 

Management, 
Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice  at  10:03  a.m.  in  room 
406,  Dirksen  Senate  Office  Building,  Hon.  Frank  R.  Lautenberg 
[chairman  of  the  subcommittee]  presiding. 

Present:  Senators  Lautenberg,  Durenberger,  Smith,  Wofford, 
Simpson,  and  Baucus  [ex  officio]. 

OPENING  STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  The  Subcommittee  on  Superfund,  Recy- 
cHng,  and  SoHd  Waste  Management  will  come  to  order. 

When  Ms.  Browner  first  testified  before  our  subcommittee  last 
may,  we  already  had  quite  a  record  before  us  on  the  operation  of 
the  Superfund  program.  This  subcommittee  held  23  oversight  hear- 
ings over  the  past  6  years  on  this  law.  Senator  Durenberger,  who  is 
the  ranking  member  of  the  subcommittee,  and  I  issued  a  report  in 
1989  with  extensive  recommendations  for  reform.  I  have  commis- 
sioned numerous  GAO  and  EPA/IG  investigations  of  the  Superfund 
program  and  introduced  several  bills  to  improve  the  fairness  and 
the  efficiency  of  the  law. 

With  that  foundation  and  the  critical  backing  of  President  Clm- 
ton,  we  began  the  103d  Congress  with  the  goal  of  fundamentally 
overhauling  the  Superfund  law.  At  that  time  I  announced  four 
principles  that  would  guide  me,  and  continue  to  guide  me,  as  we 
revamp  the  law.  The  principles,  simply  stated,  are: 

To  speed  up  clean-ups; 

To  make  the  law  fair,  particularly  for  municipalities  and  small 
businesses; 

To  spend  our  money  on  clean-ups,  not  on  litigation;  and 

To  try,  as  much  as  possible,  to  eliminate  waste,  fraud  and  abuse 
from  the  program. 

The  legislation  that  we're  going  to  be  discussing  today  represents 
a  giant  step  forward  toward  accomplishing  these  four  goals.  It 
builds  on  the  work  of  this  committee,  our  House  counterparts,  and 
the  extensive  and  unprecedented  outreach  of  the  Administration  to 
incorporate  the  best  of  the  best  recommendations  of  the  many 
people  affected  by  Superfund. 

(1) 


Over  this  past  year  we  held  nine  hearings  and  heard  from  54  wit- 
nesses on  the  whole  gamut  of  issues,  from  liability  to  remedy  selec- 
tion to  the  role  of  the  States  in  fiscal  management  of  the  program. 
At  the  same  time,  the  Administration  reached  out  in  an  unprece- 
dented way  to  the  industry,  environmental,  insurance,  and  small 
business  communities,  State  and  local  government,  and  environ- 
mental justice  groups;  all  were  listened  to  in  order  to  get  their 
input  on  reform. 

I  think  this  homework  is  paying  off,  and  I  am  pleased  that  the 
Administration  bill  has  been,  largely,  well-received  by  many  of 
these  parties,  particularly  those  assembled  by  the  National  Com- 
mission on  Superfund.  I  am  also  delighted  that  the  bill  incorpo- 
rates several  bills  that  I  have  authored  in  recent  years  to  promote 
fairness  for  small  business  and  municipalities  and  enhance  the  eco- 
nomic development  of  contaminated  properties. 

The  Administration  bill  will  define  the  debate  that  is  to  come, 
and  I  commend  the  Administrator  and  her  staff  for  the  enormous 
effort  that  has  gone  into  producing  this  bill.  It  will  work  major 
changes  to  the  law.  EPA  estimates  that  its  proposals  will  cut  litiga- 
tion costs  in  half.  It  will  speed  up  clean-ups  by  as  much  as  20  per- 
cent over  the  current  pace.  It  will  reduce  the  cost  of  clean-ups  by 
25  percent  without  sacrificing  environmental  protection. 

The  bill  also  recognizes  the  fact  that  Superfund  sites  can  have 
significant  economic  impacts.  It  incorporates  a  bill  that  I  intro- 
duced last  year  to  encourage  the  voluntary  clean-up  of  land  for  re- 
development. The  Administration's  legislation  will  make  it  easier 
for  lenders  to  lend  and  for  prospective  purchasers  to  get  involved 
in  developing  fallow,  contaminated  property.  Individual  communi- 
ties and  the  country  as  a  whole  will  benefit  economically  from  free- 
ing up  thousands  of  properties,  the  development  of  which  may  cur- 
rently be  chilled  by  the  fear  of  Superfund  liability. 

Of  course,  despite  all  of  the  work  that  went  into  the  Administra- 
tion's bill,  we  obviously  still  have  a  long  road  ahead  of  us.  I  hope 
that  my  colleagues  will  avoid  partisan  ideological  divisions  and  try 
to  focus  on  common-sense  reforms  to  the  program  so  that  we  can 
get  this  law  changed  by  the  end  of  this  year.  There  are  several  rea- 
sons why  it  is  important  to  reauthorize  Superfund  in  1994. 

The  first  and  foremost  important  reason  is  the  health  and  eco- 
nomic welfare  of  the  73  million  people  in  this  country,  one  out  of 
four,  living  near  Superfund  sites.  If  gridlock  becomes  the  mode, 
and  one  or  two  special  interests  successfully  block  action,  the  clean- 
up program  will  start  to  shut  down  as  it  did  during  the  last  reau- 
thorization cycle.  That  was  virtually  a  disaster  for  Superfund — or 
for  EPA's  efforts — because  the  people  who  were  assigned  to 
manage  the  program  often  got  very  nervous  about  whether  or  not 
they  could  continue  to  maintain  their  professional  involvement, 
and  as  a  consequence  we  lost  a  significant  amount  of  momentum 
and  time.  That  shouldn't  happen  again. 

And  we  should  not,  obviously,  prolong  the  exposure  of  our  citi- 
zens to  health  and  economic  impacts  of  having  hazardous  waste 
sites  in  their  neighborhoods. 

The  second  reason  that  we  have  to  act  now  is  equally  compelling. 
The  54  witnesses  that  we  heard  from  last  year  and  those  that  they 
represent  have  offered  solutions,  many  of  which  are  incorporated 


into  this  bill.  These  people  deserve  to  get  relief.  The  law  has  to  be 
made  fair,  more  efficient  in  cleaning  up  sites,  and  more  cost-effec- 
tive if  we  are  ever  to  get  through  cleaning  up  the  thousands  of  po- 
tential Superfund  sites  that  we  know  are  out  there. 

I  look  forward  to  working  with  my  colleagues  on  both  sides  of  the 
aisle  in  the  Senate  and  with  the  Administration  to  get  the  job 
done.  The  people  we  serve — those  who  rely  on  the  Superfund  pro- 
gram to  protect  their  health  and  those  who  pay  our  salaries — 
expect  nothing  less. 

I  am  delighted  to  have  with  us  the  chairman  of  the  Environment 
and  Public  Works  Committee,  Senator  Baucus.  Senator  Baucus  has 
a  full  plate  with  various  pieces  of  significant  environmental  legisla- 
tion, renewals  and  reauthorizations,  and  I  am  pleased  that  he 
found  the  time  this  morning  to  join  us. 

Senator  Baucus? 

OPENING  STATEMENT  OF  HON.  MAX  BAUCUS,  U.S.  SENATOR 
FROM  THE  STATE  OF  MONTANA 

Senator  Baucus.  Thank  you,  Mr.  Chairman.  I  want  to  begin  by 
commending  you  for  your  yeoman  work  in  this  area. 

You  noted  nine  hearings  that  you've  held  thus  far;  that's  only 
the  tip  of  the  iceberg  of  all  the  work  that  you've  undertaken,  and  I 
commend  you  for  your  efforts. 

Administrator  Browner,  I  also  want  to  commend  you.  You  and 
the  Administration  have  done  an  excellent  job.  You  have  worked 
very  hard  to  craft  what  I  think  is  a  common-sense  bill.  It  advances 
the  law  and  deals  significantly  with  the  problems  that  many  of  us, 
in  this  country,  have  with  the  present  program,  and  I  thank  you 
for  your  efforts. 

I  also  thank  those  who  participated  in  NACEPT.  They  worked 
very  hard,  as  well  as  Keystone.  The  Keystone  effort  made  a  big  dif- 
ference in  our  attempts  to  get  more  of  a  consensus  than  otherwise 
would  be  the  case.  Jonathan  Lash,  who  headed  up  the  Keystone 
effort,  deserves  particular  praise. 

Mr.  Chairman,  I'm  going  to  be  looking  at  answers  to  several 
questions  as  we  hear  from  not  only  the  Administrator  today  but 
from  other  witnesses  at  subsequent  hearings.  One  is  the  nonbind- 
ing  allocation  system;  that  is,  will  it  provide  enough  incentives  so 
that  the  PRPs  will  want  to  participate? 

Second,  would  the  Environmental  Insurance  Resolution  Fund  be 
large  enough  to  cover  all  claims  made  against  the  fund  at  clean-up 
sites  and  restore  natural  resources? 

Third,  the  State  delegation  process — will  it  sufficiently  limit 
EPA's  interference  with  States  so  that  States  will  want  to  seek  au- 
thorization and  run  the  Superfund  program? 

The  remedy  selection  process — will  it  cut  through  enough  red 
tape  so  that  the  clean-up  begins  sooner,  costs  less,  and  provides 
more  effective  and  acceptable  remedies? 

And  one  final  point,  Mr.  Chairman,  is  one  that  you  alluded  to, 
and  that  is  that  we  don't  have  a  lot  of  time,  which  means  that 
we're  going  to  have  to  cooperate,  dig  down  deeper  and  come  up 
with  constructive  alternatives  when  we  see  something  we  don't 
like.  The  Senate's  schedule  is  fuller  now  than  I  can  remember  in 


the  years  that  I've  been  here;  this  committee's  schedule  is  fuller 
this  year  than  any  other  year  I  can  remember.  We  have  a  lot  of 
work  ahead  of  us.  We  are  all  public  servants;  we  all  work  for  the 
people  of  our  country,  and  we  owe  them  the  extra  effort  that  we 
must  undertake  to  work  together  to  find  solutions.  If  there's  one 
thing  the  American  people  want,  it's  results,  solutions;  and  if  there 
is  one  defining  difference,  as  I  see  it,  between  the  country  and  so- 
called  "inside  the  beltway,"  it's  that  here  inside  the  beltway  we 
tend  to  be  a  bit  too  concerned  about  process.  The  country  wants  re- 
sults, and  we  here  owe  it  to  all  of  them  to  buckle  down  together  to 
obtain  those  results. 

Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Chairman,  and 
thank  you  for  your  commitment  to  move  things  along.  That  will 
make  an  enormous  difference,  and  I  think  we  can  enact  this  legis- 
lation, even  though  it  means  that  they're  pulling  at  you  from  a  few 
directions. 

We  are  now  joined  by  Senator  Dave  Durenberger,  who  is  the 
ranking  member  of  this  subcommittee. 

Senator  Durenberger? 

OPENING  STATEMENT  OF  HON.  DAVE  DURENBERGER,  U.S. 
SENATOR  FROM  THE  STATE  OF  MINNESOTA 

Senator  Durenberger.  Mr.  Chairman,  I  thank  both  you,  and  Ms. 
Browner. 

I  really  admire  the  energy  that  went  into  trying  to  develop  sort 
of  an  advanced  consensus.  I  have  spent  most  of  the  16  years  I've 
been  here  trying  to  do  health  care  reform;  everybody  thinks  it's  im- 
possible, but  compared  to  Superfund,  I  think  it's  a  piece  of  cake. 

[Laughter.] 

Senator  Durenberger.  Reflecting  what  many  people  think,  as  re- 
flected by  their  constituents,  Superfund  is  the  kind  of  thing  that 
gives  environmental  legislation  a  bad  name,  and  that  makes  doing 
it  right  very,  very  difficult. 

Most  of  us  here  who  have  been  working  on  this  and  who  have 
undertaken  to  get  this  done  in  the  next  several  months  have  been 
together  on  this  legislation  and  others  for  the  last  12  or  14  years. 
The  chairman  of  the  subcommittee  and  I  have  had  lots  of  discus- 
sions. The  last  time  the  authorization  came  up  I  persuaded  him  to 
not  engage  in  an  effort  to  change  because,  given  the  politics  and 
given  a  whole  lot  of  other  things  at  that  point,  I  just  felt  it  was 
going  to  be  an  impossible  situation. 

Having  persuaded  him  at  that  time,  I  am  now  persuaded  that  I 
must  do  all  I  can  to  help  him  to  help  you  and  to  help  my  constitu- 
ents out  there  in  Minnesota  to  make  some  sense  of  this  piece  of  leg- 
islation. So  that  is  my  intention. 

I  will  mention  one  issue  that  is  really  important  to  me,  simply 
from  experience,  and  that  is  the  remediation  standards  issues.  It 
seems  to  me  there  is  some  kind  of  a  consensus  out  there  on  devel- 
oping an  approach  to  what  was  called  a  "bright  line  standard" 
along  the  lines  that  we  originally  developed  here  a  few  years  ago  in 
ground  water,  and  then  picked  up — much  to  the  chagrin  of  some 


Members — ^when  we  did  the  clean  air  bill.  But  we  worked  awfully 
hard  at  it. 

I  would  like  to  believe  that  it  is  more  realistic  than  a  lot  of  these 
other  absolute  standards,  and  I  would  hope  that  as  the  Administra- 
tion approaches  this  issue  you  give  some  credit,  some  attention, 
and  maybe  some  push  to  the  standards  that  we've  recommended. 

Senator  Lautenberg.  Thank  you,  Senator  Durenberger. 

Since  Senator  Durenberger  has  announced  that  he  intends  to 
retire  at  the  end  of  this  session,  we  now  have  another  reason  for 
wanting  to  complete  this  legislation,  so  that  it  has  his  hand  in  it. 
There  are  few  who  have  paid  more  attention  to  their  responsibil- 
ities on  environmental  issues;  not  always  in  concert  with  me,  but 
at  least  working  together  to  frame  a  solution  and  advance  the  func- 
tioning of  the  legislation  that  we  have  been  involved  with. 

So,  Dave,  we  thank  you  very  much  for  your  comments  and  your 
willingness  to  be  of  help  here. 

Next  was  Senator  Smith.  Senator,  we  invite  you  to  make  your 
comments. 

OPENING  STATEMENT  OF  HON.  ROBERT  SMITH,  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  HAMPSHIRE 

Senator  Smith.  Briefly,  thank  you,  Mr.  Chairman,  and  good 
morning,  Ms.  Browner. 

I  want  to  commend  you,  Administrator  Browner,  for  making  Su- 
perfund  reform  a  top  environmental  priority.  As  has  happened 
with  several  other  environmental  statutes,  Superfund  has  fallen  on 
bad  times.  It  has  not  worked  as  originally  intended.  The  weight  of 
the  bureaucracy,  the  litigation  costs,  and  other  things  have  severe- 
ly limited  the  effectiveness  of  the  program — some  may  say  "sunk 
the  program." 

There  is  no  question  that  we  agree  on  the  goals  and  objectives  of 
Superfund  reform.  First  and  foremost  we  must  speed  up  the  clean- 
up process,  especially  where  there  is  an  immediate  public  health 
threat.  Secondly,  in  order  to  do  that  we  must  reduce  the  amount  of 
litigation  now  occurring,  which  is  the  root  cause  of  much  of  the 
delay  and  takes  much-needed  money  away  from  the  actual  clean- 
up. Thirdly,  in  order  to  reduce  the  amount  of  litigation  I  think  we 
have  to  significantly  change  the  liability  scheme  to  make  it  fairer. 

These  are  tough  issues.  Certainly  you  have  been  willing  to  take 
them  on,  and  I  give  you  credit  for  that.  I  believe  the  proposal — I've 
only  had  a  chance  to  look  at  it  briefly — is  a  good  start  at  address- 
ing many  of  the  problems  that  we  face  with  Superfund.  When  we 
get  into  the  questions  I  would  like  to  question  a  couple  of  areas 
where  I  believe  it  falls  short;  one  is  remedy  selection,  and  the  other 
is  liability.  I'm  not  confident  that  what  you're  proposing  in  these 
two  areas  will  really  accomplish  the  necessary  improvements  that 
we're  going  to  need  in  order  to  cut  down  on  litigation  and  speed  up 
the  clean-up,  but  I  intend  to  question  you  on  those  areas  a  little  bit 
to  see  how  much  common  ground  we  have. 

The  liability  section,  for  example,  does  not  contain  enough  disin- 
centives to  challenge  both  the  allocation  process  and  the  insurance 
settlement  scheme,  in  my  opinion.  I  also  think  that  your  plan  per- 
haps gives  the  Federal  Government  too  much  room  to  interfere 
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with  State  and  local  decisions.  The  States,  as  you  are  well  aware, 
are  asking  for  and  crying  out  for  more  flexibility  in  dealing  with 
these  problems. 

So  we  have  the  same  goal,  and  I  welcome  the  opportunity  to 
work  with  you  and  with  the  other  members  of  the  committee. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you  very  much.  We  seem  to  be 
seeing  a  common  thread  coincident  with  the  Administration's  bill; 
we  are  focusing  on  the  areas  of  principal  concern,  but  also  princi- 
pal attention. 

Senator  Wofford,  we  are  glad  to  have  you  here  with  us. 

OPENING  STATEMENT  OF  HON.  HARRIS  WOFFORD,  U.S.  SENATOR 
FROM  THE  COMMONWEALTH  OF  PENNSYLVANIA 

Senator  Wofford.  Mr.  Chairman,  the  common  thread  continues. 
Thank  you  for  scheduling  this  hearing  so  promptly  after  the  Ad- 
ministration forwarded  its  Superfund  bill  to  Congress. 

I  think  we  all  agree  that  the  Superfund  program  needs  some  re- 
mediation of  its  own.  We  have  all  heard  tales  of  how  long  the 
clean-ups  are  taking  and  how  costly  they  are.  Pennsylvania,  as  the 
Administration  knows,  has  nearly  110  Superfund  sites  in  various 
stages  of  assessment  and  clean-up.  We  are  second — we  yield  the 
record  to  you,  Mr.  Chairman — we  are  second  in  number  of  sites  to 
New  Jersey,  try  as  we  do. 

The  Administration's  proposal  represents  a  major  step  forward 
in  creating  a  program  that  protects  human  health  and  the  environ- 
ment, as  well  as  establishing  clear  standards  for  clean-up  and  li- 
ability issues.  Both  private  and  public  sector  costs  should  decrease 
through  national  clean-up  standards  and  through  the  use  of  arbi- 
tration rather  than  litigation. 

So  I  look  forward  to  hearing  from  Administrator  Browner  today. 
I  commend  her  and  EPA,  as  well  as  the  other  Administration  de- 
partments and  agencies  that  have  come  together  on  Superfund 
over  the  last  9  months,  as  well  as  the  private  Keystone  Commis- 
sion, which  has  made  such  a  valuable  contribution  toward  the  Su- 
perfund reauthorization. 

There  is  plenty  of  work  to  be  done,  so  let's  go  do  it. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you  very  much,  Senator  Wofford. 

Senator  Simpson? 

OPENING  STATEMENT  OF  HON.  ALAN  K.  SIMPSON,  U.S.  SENATOR 
FROM  THE  STATE  OF  WYOMING 

Senator  Simpson.  Mr.  Chairman,  I  know  of  your  long  interest  in 
this  subject,  always  evident. 

Administrator  Browner,  I  must  say  I've  enjoyed  my  visits  with 
you,  discussing  things.  You  have  been  very  accessible,  very  open  to 
suggestion,  and  I  have  found  it  a  pleasure  to  work  with  you  and 
your  staff. 

We  do  have  much  to  do  and  I  think  we've  pinpointed  the  areas, 
certainly  the  liability  area.  I  figure  there  is  never  a  better  time  to 
move  forward  than  when  the  Washington  Post  tells  you  that  it's  a 


mess,  too,  and  I  think  we  must  remember  that  that  should  urge  us 
on. 

[Laughter.] 

Senator  Simpson.  But  it  is  very  troubUng,  and  it  doesn't  work.  It 
was  a  good  idea,  perhaps,  but  it  doesn't  work.  Remedies — Keystone, 
as  Harris  said,  has  certainly  made  a  lot  of  contributions. 

I  do  think  we  must  be  sure  that  the  Administration  works  with 
the  Congress.  We  can't  have  the  Administration  just  do  a  bill  and 
not  visit  with  the  people  of  this  committee,  Democrat  or  Republi- 
can alike,  because  we  will  have  to  do  the  shaping  of  this  challeng- 
ing legislative  journey.  It  worked  very  well  with  clean  air  where 
we  had  EPA  in  the  room,  the  Administration  people  in  the  room, 
the  Democrats,  the  Republicans,  the  "antis,"  the  "pros,"  and  we 
reached  the  goal. 

But  in  some  of  the  things  that  we've  done  in  forcing  payment,  we 
thought  we  were  after  the  big  corporate  cats,  the  evil,  soot-covered 
pollutors,  and  the  net  was  so  large  and  the  mesh  was  so  fine  that 
we  snagged  a  bunch  of  minnows,  as  well.  Your  "de  minimis"  pro- 
posals are,  I  think,  worth  considering.  But  we  did  have  the  most 
absurd  one  in  my  State,  where  a  battery  recycler  had  released 
acids  and  lead;  before  it  was  all  over,  before  the  third-party  suit,  in 
this  little  farming  community  where  a  guy  took  a  battery  in  and 
said,  "Here,  here's  a  battery,"  "Well,  we'll  give  you  two  bucks  for 
that,"  they  came  back  to  the  people  who  had  dumped  a  single  bat- 
tery. God  knows  how  much  they  spent  on  that  one.  They  just  loved 
it,  though;  it  was  so  exciting  for  them.  The  only  crime  was  to 
peddle  one  battery  for  recycling.  I  think  that  kind  of  thing  is 
absurd. 

I  do  know  how  we  got  here.  There  was  such  deep  suspicion  of  all 
of  the  Reagan  people  that  were  involved  with  EPA,  rightly  or 
wrongly,  that  we  decided  then  to  write  the  regulations  here,  in  this 
committee.  So  we  did  all  the  work  of  the  Administration.  I  said, 
"That  may  sound  good  now,  but  it  won't  be  good,"  and  that's  what 
we've  found.  It  isn't  good  that  this  committee  writes  the  regula- 
tions for  EPA  and  does  all  the  fine  surgery  here.  But  that  was  be- 
cause of  a  suspicion,  and  that's  the  way  that  was. 

So,  it's  going  to  be  a  very  active  year  for  the  committee,  with 
clean  water  and  safe  drinking  water  and  this,  but  I  think  that  you 
can  be  a  great  help  to  us.  I  think  we  can  do  things;  we'll  just  use 
some  common  sense  and  drop  the  suspicion.  I  hope  you  would 
concur  with  me,  and  I  certainly  look  forward  to  working  with  you. 

Senator  Lautenberg.  Thank  you  very  much.  Senator  Simpson. 

We  have  a  statement  from  Senator  Boxer  which  will  be  inserted 
in  the  record. 

[Senator  Boxer's  statement  follows:] 

Statement  of  Hon.  Barbara  Boxer,  U.S.  Senator  from  the  State  of  Caufornia 

Mr.  Chairman,  I  want  to  commend  you  for  moving  so  rapidly  to  bring  a  Super- 
fund  reauthorization  bill  before  this  subcommittee.  I  am  glad  that  our  subcommit- 
tee's series  of  Superfund  hearings  has  now  moved  from  cataloging  the  problems 
with  the  current  Superfund  program  to  looking  at  actual  solutions.  I  want  to  extend 
a  personal  welcome  to  Administrator  Browner  and  thank  her  for  taking  the  time  to 
explain  S.  1834,  the  Administration's  Superfund  reauthorization  bill  to  myself  and 
my  colleagues. 
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It  is  no  secret  that  Superfund  has  serious  problems.  Excessive  clean-up  costs,  end- 
less delays,  misdirected  resources — all  of  these  problems  seem  to  plague  the  current 
program  at  some  level.  Indeed,  in  his  State  of  the  Union  Address,  President  Clinton 
placed  Superfund  reform  among  his  top  environmental  priorities  for  this  year. 

I  want  to  commend  the  President  and  Administrator  Browner  for  moving  so 
quickly  to  adopt  the  recommendations  of  the  Keystone  Commission.  This  was  an  ex- 
traordinary process — bringing  together  industry  and  the  environmental  communi- 
ty— and  I  hope  that  its  success  will  it  a  model  for  resolving  other  disputes  in  other 
areas  of  public  policy. 

But  in  the  justifiable  push  to  fix  its  shortcomings,  we  must  not  lose  sight  of  criti- 
cally important  goals  that  the  Superfund  program  was  created  to  achieve.  The  pro- 
tection of  public  and  environmental  health  must  remain  the  ultimate  benchmark 
against  which  we  measure  this  bill.  Reducing  the  inordinate  cost  of  the  program  to 
businesses,  cutting  the  amount  of  work  Superfund  gives  to  lawyers  rather  than 
clean-up  professionals,  and  providing  the  appropriate  level  of  clean-up  for  toxic 
waste  sites  are  all  necessary  steps.  But  these  must  not  be  taken  at  the  expense  of 
the  health  of  future  generations. 

As  we  move  to  reform  the  Superfund  program,  we  must  keep  two  very  important 
points  in  mind;  first,  the  Superfund  program  was  created  to  protect  public  and  envi- 
ronmental health;  and  second,  the  liability  scheme  was  founded  on  the  principle 
that  the  polluter  pays  for  clean-up.  As  we  work  on  this  important  piece  of  legisla- 
tion. Congress  must  ensure  that  these  principles  remain  uncompromised. 

I  want  to  thank  you  again,  Mr.  Chairman,  for  moving  this  issue  so  rapidly.  I  look 
forward  to  hearing  the  Administration's  understanding  of  this  legislation  from  Ad- 
ministrator Browner. 

Senator  Lautenberg.  Now,  Administrator  Browner,  we  are  look- 
ing forward  to  hearing  from  you. 

STATEMENT  OF  HON.  CAROL  M.  BROWNER,  ADMINISTRATOR, 
ENVIRONMENTAL  PROTECTION  AGENCY 

Ms.  Browner.  Thank  you,  Chairman  Lautenberg  and  Chairman 
Baucus  and  members  of  the  subcommittee.  It  is  a  pleasure  to  be 
here  with  you  today  to  discuss  the  Clinton  Administration's  Super- 
fund  reform  proposal. 

I  think  as  many  of  you  are  aware,  the  Environmental  Protection 
Agency  and  numerous  other  departments  and  agencies  and  individ- 
uals in  the  White  House  have  worked  very,  very  hard  over  the  last 
9  months  to  develop  this  proposal.  We  have  reached  out  to  people 
across  this  country.  We  have  heard  from  people  who  have  first- 
hand experience  in  the  operation  of  Superfund  programs,  from 
mayors  to  people  who  live  by  the  sites  to  the  companies  who  are 
responsible  for  the  cost  of  the  clean-ups  and  the  companies  who  ac- 
tually do  the  clean-ups.  The  proposal  that  we  present  to  you  is  the 
result  of  a  very,  very  extensive  process  and  a  great  deal  of  thought 
and  reflection. 

I  am  very  proud  of  the  work  that  we  did  at  EPA  and  of  the 
people  who  work  with  me  at  EPA.  They  have  given  this  120  per- 
cent of  their  time,  to  say  the  least. 

I  think  we  come  before  you  today  with  a  legislative  package  that 
fundamentally  will  change  the  way  that  Superfund  works.  It  is  a 
package  that  is  designed  to  address  the  problems  that  many  of  you 
are  familiar  with,  the  problems  that  many  of  you  have  raised. 

When  I  appeared  before  this  subcommittee  last  May  I  informed 
the  subcommittee  of  our  intention  to  make  administrative  correc- 
tions in  the  program.  We  undertook  a  rigorous  process  to  make 
those  changes,  to  determine  what  were  the  appropriate  changes 
and  then  to  implement  the  changes.  We  also  said  that  we  would 
initiate  an  effort  to  gather  and  consolidate  the  data  needed  to 


make  educated  decisions  about  changes  in  the  law.  That  effort  is 
now  complete.  I  think  you  have  all  heard  about  the  work  of  the 
NACEPT  Committee.  We  are  all  very  aware  of  the  work  of  the 
Keystone  groups.  Those  efforts  have  also  shaped  us  in  developing 
the  package  that  we  present  today. 

I  would  like  to  briefly  outline  what  we  perceive  to  be  the  prob- 
lems with  Superfund,  based  on  our  discussions  across  the  country, 
and  then  the  proposed  solution  to  these  problems  as  presented  in 
the  legislation. 

We  believe  that  the  proposals  we  make  will  in  fact  lead  to  a  Su- 
perfund program  that  is  faster,  that  is  fairer  and  more  efficient. 

The  first  problem  that  I  would  highlight  is  the  lack  of  consisten- 
cy to  Superfund  clean-ups.  Currently  the  rules  as  they  have  been 
developed  do  not  specify  a  standard  level  of  clean-up  nationwide; 
instead,  a  complex  clean-up  framework  exists  under  which  applica- 
ble and  relevant  and  appropriate  State  and  Federal  standards  are 
used  to  set  clean-up  levels.  The  result  is  that  clean-up  goals,  reme- 
dies, and  costs  differ  site-by-site  across  the  country.  The  inconsist- 
ency contributes  to  uncertainty,  protracted  site-by-site  evaluation, 
debate  over  clean-up  goals,  and  ultimately,  higher  clean-up  costs. 
The  Administration  bill  would  set  as  a  goal  that  all  communities 
are  entitled  to  equivalent  protection  in  hazardous  waste  clean-ups 
performed  under  Superfund.  To  reach  this  goal,  EPA  would  use  a 
system  of  national  clean-up  levels  that  would  establish  consistent 
clean-up  targets  for  the  contaminants  most  commonly  found  at  Su- 
perfund. 

EPA  would  also  work  closely  with  communities  in  developing 
clean-up  plans  that  consider  the  expected  future  use  of  the  land,  so 
that  clean-ups  can  be  tailored  to  that  future  land  use.  For  example, 
where  a  property  is  located  in  an  industrial  area  and  the  communi- 
ty determines  that  a  factory  would  be  the  best  possible  use  for  that 
site  in  the  future,  the  clean-up  would  tailored  for  industrial  site 
use.  Where  a  community  determines  that  a  playground  or  a  day- 
care center  should  be  built  on  the  site  after  clean-up,  then  the 
clean-up  would  necessarily  be  tailored  to  those  future  uses.  In 
either  case,  the  same  degree  of  protection  is  provided  to  communi- 
ties living  around  the  site,  but  very  different  clean-up  plans  result 
from  the  future  land  use  discussions  and  decisions. 

The  second  problem — and  many  of  you  made  reference  to  this  in 
your  opening  comments — is  the  need  to  cut  down  on  the  cost  of  liti- 
gation so  that  we  can  see  more  money  actually  going  to  clean-up 
and  not  to  the  many  lawyers  who  have  become  involved  in  the  Su- 
perfund process.  I  think  we  are  all  aware  that  under  the  current 
system  too  much  time  and  money  is  spent  in  companies  suing  each 
other  over  how  much  they  each  owe  at  a  particular  site,  and  then 
companies  suing  their  insurers  to  determine  who  is  responsible  for 
paying  the  cost  of  the  clean-up. 

This  method  that  we  currently  employ  of  sorting  out  Superfund 
liability  has  proven  very,  very  time-consuming  and  expensive  for 
companies  and  their  insurers.  I  think  all  of  us  would  agree  that 
this  is  probably  not  a  reasonable  use  of  these  resources. 

At  the  same  time,  we  felt  that  it  was  important  to  retain  the 
principles  of  retroactive,  strict,  joint,  and  several  liability  in  order 
to  ensure  that  parties  that  created  the  pollution  at  these  sites  are 


10 

in  fact  responsible  for  cleaning  it  up.  The  bill  that  we  present  does 
clearly  retain  the  "polluter  pay"  concept. 

The  Administration  bill  reduce  lawsuits  arising  out  of  Superfund, 
we  estimate,  by  more  than  50  percent.  The  bill  sets  up  a  process  for 
allocating  liability  among  responsible  parties  and  gives  those  par- 
ties a  series  of  incentives  to  settle  with  the  Government  and,  we 
believe,  disincentives  to  challenge  the  allocation  process.  This  type 
of  alternate  dispute  resolution  allows  EPA  to  retain  an  informal 
process  of  settling  Superfund  liability,  but  we  believe  it  will  end 
most  of  the  litigation  between  private  parties  over  how  much  each 
party  is  responsible  for  in  terms  of  the  clean-up. 

The  Environmental  Insurance  Resolution  Fund  in  our  bill  will 
also  help  resolve  disputes  between  companies  and  their  insurers 
over  Superfund  clean-up  costs.  Today,  companies  and  their  insurers 
spend  too  much  time,  I  think  we  would  all  agree,  over  whether  or 
not  insurance  policies  actually  cover  the  clean-up  costs  associated 
with  Superfund.  The  insurance  fund  would  resolve  these  claims  to 
a  great  extent  and  significantly  cut  down  on  that  litigation. 

The  third  issue — and  several  of  you  also  raised  this  concern — is 
the  little  guy.  The  little  guy  has  been  trapped  in  the  Superfund 
program.  I  don't  think  that  anyone,  reflecting  back  on  the  original 
passage  of  Superfund  or  the  amendments  in  1986,  ever  intended  to 
see  this  happen,  but  we  do  find  ourselves  today  with  far  too  many 
small,  tiny,  tiny  parties  being  drawn  into  the  Superfund  program — 
small  businesses,  municipalities,  homeowners  who  sent  only  a 
small  amount  of  waste  to  a  site  have  been  unfairly  burdened  by  Su- 
perfund liability. 

These  small  parties  are  generally  brought  into  the  Superfund  li- 
ability process  by  the  larger  parties.  They  receive  letters  from  at- 
torneys saying,  "If  you  send  a  check  today  with  an  amount  of 
money,  then  you  will  be  protected  from  future  liability." 

What  we  are  proposing  is  this.  First  of  all,  there  is  a  category  of 
small  parties  that  should  absolutely  not  be  in  the  Superfund  pro- 
gram, and  that  should  be  clearly  spelled  out  in  the  statute.  Let's 
get  the  little  guy  out  of  the  Superfund  net. 

Second,  there  is  a  category  of  parties  that  should  have  an  oppor- 
tunity to  get  out  quickly;  not  move  into  the  allocation  scheme,  but 
have  an  opportunity  for  early  settlement,  particularly  municipali- 
ties and  small  businesses  with  an  inability  to  pay  or  a  limited  abili- 
ty to  pay.  Our  proposal,  we  believe,  achieves  just  that  sort  of  relief. 

The  generators  and  transporters  of  municipal  solid  waste  I  want 
to  specifically  address  because  that  is  an  issue  that  far  too  many 
communities  are  dealing  with  across  the  country.  For  generators 
and  transporters  we  would  suggest  that  they  have  an  opportunity 
to  settle  with  the  Government  before  the  allocation  process  com- 
mences, that  the  liability  of  these  parties  would  be  capped  at  10 
percent  of  costs  at  the  site.  Owners  and  operators  of  municipal 
solid  waste  landfills,  as  distinguished  from  the  generators  and 
transporters,  would  also  be  able  to  settle  early,  and  their  payment 
would  be  subject  to  an  "ability  to  pay"  analysis.  So  if  a  municipal- 
ity owned  the  landfill,  they  would  be  treated  as  a  small  business,  if 
you  will,  with  an  opportunity  to  demonstrate  ability  to  pay.  If  a 
-municipality  simply  hauled  the  garbage  to  a  landfill,  their  liability 
would  be  capped  at  10  percent. 
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For  people  who  sent  a  relatively  small  amount  of  hazardous 
waste,  or  even  a  relatively  small  amount  of  municipal  solid  waste 
to  the  site,  they  should  not  be  in  the  program  and  we  propose  lan- 
guage that  we  think  would  guarantee  their  exclusion  from  the  pro- 
gram. 

The  fourth  issue  that  we  have  sought  to  address  is  the  need  to 
involve  local  communities  in  the  decisionmaking.  Many  communi- 
ties near  Superfund  sites,  including  low  income,  minority,  and 
Native  American  communities,  feel  left  out  of  the  process  as  it  is 
currently  conducted.  Many  communities  know  about  Superfund, 
but  they  don't  know  how  to  access  the  decisionmaking  process. 
What  they  tend  to  know  is  that  there  is  an  area  in  their  communi- 
ty that  has  been  fenced  off  for  many,  many  years,  that  the  Govern- 
ment is  supposed  to  be  doing  something  about  it,  and  nothing  has 
happened. 

The  proposal  that  we  present  will  make  community  involvement 
and  input  an  integral  part  of  a  Superfund  clean-up  from  the  time 
the  contamination  is  discovered  until  the  clean-up  is  actually  com- 
pleted. We  want  to  see  communities  brought  in  from  the  very  be- 
ginning. Community  workgroups  would  be  established  as  advisory 
bodies  at  Superfund  sites.  These  advisory  groups  would  reflect  the 
racial,  ethnic  and  economic  makeup  of  the  community,  and  they 
would  include  all  community  elements  affected  by  the  clean-up. 
The  advice  and  preferences  of  these  groups  would  be  solicited  at 
every  stage  of  the  clean-up  process,  including  their  advice  on  land 
use,  their  preference  as  to  the  future  use  of  that  contaminated  site. 
EPA  would  also  help  set  up  and  fund  community  information 
and  access  offices  in  each  of  the  States,  a  central  location  where 
information  would  be  available  to  communities.  These  offices  would 
serve  as  information  clearinghouses  for  all  of  the  sites.  I  think  that 
these  offices  will  provide  community  groups  with  the  kind  of  infor- 
mation and  assistance  that  they  need,  not  only  to  participate,  but 
to  participate  in  an  informed  manner. 

The  Administration  proposal  would  also  simplify  the  process  for 
applying  for  technical  assistance  grants.  We  do,  in  fact,  make 
grants  available  to  community  organizations  under  the  current 
program.  We  want  to  simplify  the  process  and  we  want  to  allow 
access  to  those  grants  earlier  in  the  process  so  that  the  comniunity 
groups  can  purchase  the  kind  of  analysis  that  they  think  is  impor- 
tant, so  that  they  can  find  the  expertise  that  they  think  is  impor- 
tant to  shape  their  judgment  and  participation  in  the  decisionmak- 
ing process.  . 

Many  of  you  made  reference  to  the  next  problem,  and  that  is  the 
relationship  between  the  Federal  and  the  State  governments — 
within  the  Superfund  program  at  large,  but  also  as  it  relates  to 
what  happens  at  specific  sites.  I  am  sure  that  all  of  us  are  too  fa- 
miliar with  sites  where  the  best  explanation  is  that  there  are  too 
many  cooks  in  the  kitchen.  You  have  the  Federal  Government,  you 
have  the  State  government,  you  may  have  the  local  government, 
you  have  the  responsible  parties,  and  everyone  is  having  a  hard 
time  figuring  out  who  is  in  charge;  therefore  there  are  delays  and 
increases  in  the  cost  of  the  clean-up.  That  could  be  avoided.  We  are 
suggesting  in  our  proposal  that  the  States  be  given  the  same  sort  of 
flexibility  that  they  have  in  many  of  the  other  environmental  laws, 
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but  not  presently  in  the  Superfund  law,  and  that  is  the  ability, 
upon  demonstration  of  an  adequate  and  comparable  program,  to 
take  over  the  program  within  their  boundaries.  We  do  recognize 
that  for  some  States  to  develop  that  capacity,  they  may  need  to 
change  some  of  their  laws;  that  will  take  time,  so  we  add  an  addi- 
tional flexibility,  which  is  the  right  for  a  State  to  assume  responsi- 
bility at  an  individual  site.  They  don't  have  to  do  it  all;  they  could 
do  it  at  one  site.  That's  a  decision  that  they  could  make  on  which 
we  would  work  with  them  as  we  move  forward. 

The  final  issue  that  I  want  to  mention  is,  I  think,  one  of  the  most 
important,  and  that  is  the  need  to  remove  the  barriers  in  Super- 
fund  to  economic  redevelopment  of  contaminated  property.  Super- 
fund  has  had  an  impact  on  contaminated  property  far  beyond  the 
sites  that  are  captured  in  the  Superfund  program,  the  National 
Priorities  List.  Too  many  old  industrial  sites  lie  abandoned  today 
because  of  Superfund  liability.  It  discourages  developers  from 
buying  contaminated  property,  from  cleaning  it  up  and  building  on 
it,  from  using  it  in  a  way  that  is  helpful  to  that  community. 

The  current  law  extends  liability  to  both  past  and  prospective 
owners  of  contaminated  sites.  Prospective  owners  who  want  to  de- 
velop property  may  end  up  with  an  economic  incentive  to  use  unde- 
veloped or  "greenfield"  sites  to  avoid  potential  Superfund  liability, 
thereby  contributing  to  suburban  sprawl  and  exacerbating  the 
woes  of  the  inner  city,  the  unemployment,  etc. 

The  proposal  that  we  make  today  would  provide  an  exemption 
from  Superfund  liability  for  purchasers  of  contaminated  property. 
As  long  as  they  could  demonstrate  that  it  wasn't  a  sham  transac- 
tion to  avoid  Superfund  liability,  a  prospective  purchaser  would  not ' 
become  liable  because  they  had  purchased  a  site.  We  believe  this 
will  go  a  long  way  toward  solving  what  I  think  is  one  of  the  unin- 
tended consequences  of  the  current  Superfund  program,  but  none- 
theless a  consequence. 

In  conclusion  let  me  say  again,  Mr.  Chairman,  that  this  package 
was  developed  with  a  lot  of  input.  We  believe  it  does  represent  a 
consensus.  We  recognize  that  there  are  some  issues  that  need  to  be 
further  discussed,  and  we  are  fully  prepared  to  work  in  a  biparti- 
san manner  to  see  those  issues  resolved  and  to  see  a  bill  move  for- 
ward. 

We  are  mindful,  Mr.  Chairman,  of  the  concern  that  you  raised. 
What  happened  in  1986  in  terms  of  activities  at  clean-up  sites?  It 
dropped,  and  it  was  very  dramatic.  We  want  to  maintain  the  pace 
of  clean-ups  while  seeing  the  program  improved,  while  seeing  the 
law  improved,  and  then  take  the  changes  in  the  law  and  do  an 
even  better  job  at  these  sites,  and  give  communities  across  this 
country  their  neighborhoods  back. 

Thank  you  very  much. 

Senator  Lautenberg.  Thank  you  very  much,  Ms.  Browner,  for 
that  excellent  statement,  very  clearly  presented,  and  for  laying  out 
the  route  that  I  think  indicates  that  there  has  been  a  lot  of 
thought  given  to  the  principal  problems.  We  have  a  lot  of  work  to 
do. 

I  am  going  to  call  on  the  chairman  of  the  committee.  Senator 
Baucus,  who  has  a  Finance  Committee  hearing  that  he  must  go  to. 

Senator  Baucus.  Thank  you  very  much,  Mr.  Chairman. 
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Ms.  Browner,  I  compliment  you  on  that  very  comprehensive 
statement.  I  can  tell  you've  made  a  lot  of  progress. 

I  have  a  question  on  allocation,  as  to  whether  the  arbitration 
should  be  binding  or  nonbinding.  As  you  well  know,  there  are  some 
groups  that  suggest  a  binding  arbitration  allocation  system.  I  think 
many  environmental  groups  do;  I  think  some  in  business  do,  yet 
the  Administration  recommends  a  nonbinding  system.  Why? 

Ms.  Browner.  Mr.  Chairman,  in  discussing  and  debating  the 
issue  of  binding  vs.  nonbinding  within  the  Administration,  we  be- 
lieve we  have  put  forward  a  proposal  that  addresses  the  concerns 
raised  by  people  who  argue  for  binding.  We  believe  that  the  incen- 
tives within  the  allocation  scheme  that  we  propose  for  parties  to 
come  to  the  table  and  to  accept  the  outcome  of  that  allocation  proc- 
ess are  significant.  One  is,  obviously,  the  access  to  the  orphan 
share  that  is  available  by  coming  into  the  allocation  scheme.  The 
other  is  the  "fair  share"  nature  of  the  allocation  scheme;  in  other 
words,  the  protection  from  "joint  and  several." 

So  we  think  that  in  fact,  without  making  it  binding,  large  num- 
bers of  parties  will  come  to  the  table.  The  specific  concern  that  we 
have  about  the  binding  proposals  that  we  have  seen  is  that  they 
may  require  EPA  to  go  to  an  almost  quasi-judicial  type  of  decision- 
making as  it  relates  to  the  allocation.  For  example,  we  would  per- 
haps be  required  to  employ  administrative  law  judges,  of  whom  we 
currently  have  a  very  small  number,  approximately  four  or  five.  If 
we  were  to  maintain  the  clean-ups  at  the  speed  and  with  the  in- 
crease that  we  want  to  see,  we  think  it  could  take  as  many  as  40  to 
60  administrative  law  judges.  What  the  Justice  Department  has 
told  us  is  that  with  a  binding  scheme  there  are  due  process  rights. 
There  are  Constitutional  issues  that  arise  in  a  binding  scheme  that 
don't  arise  in  a  nonbinding  scheme. 

But  we  are  more  than  happy  to  work  with  the  committee  to  see 
if  there  is  a  way  to  resolve  this  difference,  to  maintain  the  flexibil- 
ity that  we  think  is  important  for  expediting  the  speed  of  clean- 
ups, yet  to  ensure  that  the  participation  in  the  allocation  scheme  is 
comprehensive . 

Senator  Baucus.  I  don't  want  to  pin  you  down  too  much,  but  how 
did  you  come  up  with  the  conclusion  that  litigation  would  be  re- 
duced by  50  percent?  What  are  the  components  of  that  calculation? 
That  is,  what  parts  of  changes  that  you  recommend  do  you  think 
will  proportionately  and  respectively  lead  to  that  result? 

Ms.  Browner.  Well,  it's  a  combination  of  several  factors.  The 
two  most  important  are,  one,  the  allocation  scheme;  right  now  a 
great  deal  of  litigation  takes  place  between  PRPs.  Let  me  simplify 
the  system  as  it  currently  exists. 

Several  PRPs  are  located.  They  receive  letters  saying,  "You  are 
potentially  responsible  for  the  clean-up"  of  a  particular  site,  and 
then  they  begin  a  process  of  looking  for  other  PRPs,  and  then  there 
is  litigation  among  all  of  the  PRPs.  By  bringing  everyone  to  the 
table,  by  EPA  assuming  a  greater  responsibility  in  locating  the 
PRPs  on  the  front  end  than  we  currently  do,  we  believe  that  that 
will  result  in  far  less  litigation. 

The  second 

Senator  Baucus.  Could  you  remind  us  what  the  incentives  are 
for  PRPs  to  come  to  the  table? 
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Ms.  Browner.  Access  to  the  orphan  share.  Right  now,  under 
joint  and  several  liabiUty,  which  we  do  retain,  a  PRP  can  be  liable 
for  more  than  what  they  would  term  their  "fair  share"  of  the 
clean-up  costs.  In  the  allocation  scheme,  there  will  be  an  opportuni- 
ty for  the  PRPs  who  participate  in  the  allocation  scheme  to  benefit 
from  the  use  of  what  we  call  the  orphan  share,  a  fund  that  will  be 
available  to  cover  the  costs  of  parties  that  have  an  inability  to  pay; 
in  other  words,  an  ability  to  participate  in  the  clean-up  costs. 

The  second  issue  that  we  think  is  important  in  terms  of  reducing 
the  transaction  costs  is  the  proposal  that  we  make  on  the  insur- 
ance issue.  That  is  another  round  of  litigation  that  takes  place  be- 
tween the  PRPs  and  their  insurance  companies. 

Senator  Baucus.  What  recourse  does  a  party  have  that  does  not 
agree  with  the  nonbinding  allocation  decision? 

Ms.  Browner.  Once  the  neutral  third  party,  who  is  responsible 
for  coming  to  a  recommendation  based  on  bringing  all  of  the  par- 
ties to  the  table — once  that  neutral  third  party  makes  the  recom- 
mendation, it  does  have  to  be  agreed  to  by  the  EPA  Administrator 
and  the  Department  of  Justice.  There  would  be  opportunities  for 
parties  who  felt  they  were  treated  unfairly,  obviously,  to  make 
their  concerns  known  before  there  is  a  final  agreement. 

Senator  Baucus.  But  my  question  is,  what  is  the  recourse  after 
the  EPA,  in  consultation  with  the  Justice  Department,  makes  a  de- 
cision? 

Ms.  Browner.  They  would  have  to  go  to  court. 

Senator  Baucus.  That's  what  I'm  driving  at.  That  makes  me 
wonder  about  the  degree  to  which  we're  cutting  down  litigation 
costs  with  a  nonbinding  system. 

Ms.  Browner.  Mr.  Chairman,  we  will  be  more  than  happy  to 
work  with  you  on  this  issue  of  binding  vs.  nonbinding,  to  see  if 
there  are  additional  incentives  or  disincentives,  so  that  the  partici- 
pation in  the  allocation  process  does  not  become  a  new  source  of 
litigation. 

Senator  Baucus.  How  many  "NBAR"  decisions  have  there  been 
so  far? 

Ms.  Browner.  There  have  been  six. 

Senator  Baucus.  Six?  Over  how  many  years? 

Ms.  Browner.  Since  1986,  there  have  been  six. 

Senator  Baucus.  So  not  very  many? 

Ms.  Browner.  No. 

Senator  Baucus.  And  your  thought  is  that  with  these  other 
changes  that  you  are  recommending,  the  parties  will  be  much  more 
likely  to  come  to  the  table,  even  under  a  nonbinding  arrangement? 

Ms.  Browner.  There  are  not  huge  incentives  right  now.  You 
don't  get  access  an  orphan  share.  You  don't  get  protection  from 
being  sued  by  other  parties.  Within  the  constraints  of  the  current 
law  we  cannot  offer  the  same  incentives  that  we  are  recommending 
we  be  allowed  to  offer  with  this  bill.  They  are  just  not  available 
right  now. 

Senator  Baucus.  Has  the  Justice  Department,  in  working  with 
EPA,  recommended  some  regulations  or  rules  of  evidence  or  appeal 
standards  that  would  be  necessary  if  it  were  binding?  Have  you 
gone  down  that  road  yet  to  see  what  you  would  have  to  do  if  it 
were  binding? 
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Ms.  Browner.  Yes.  There  have  been  discussions  with  the  Justice 
Department  on  exactly  what  a  binding  system  would  look  like.  I 
don't  want  to  speak  for  them;  I'm  sure  they  are  capable  of  speaking 
for  themselves.  As  I  understand  it,  a  binding  system  would  be  simi- 
lar to,  but  not  identical  to,  a  judicial  system,  that  in  a  binding 
system  there  are  due  process  rights  that  have  to  be  protected,  and 
that  that  necessarily  leads  to  some  inflexibilities. 

Senator  Baucus.  Well,  I  just  urge  you  to  take  a  good  look  at  that. 
There  might  be  a  way  to  devise  a  system  with  sufficiently  high 
review  standards  so  that  there  is  a  significant  reduction  in  actual 
litigation;  that  is,  we  would  be  more  likely  to  reach  a  solution  more 
quickly. 

Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Ms.  Browner.  Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Senator  Baucus. 

Ms.  Browner,  in  your  remarks  you  indicated  that  the  Adminis- 
tration considered  the  idea  of  abolishing  retroactive  liability.  Why 
did  it  reject  that  approach? 

Ms.  Browner.  For  two  reasons,  Mr.  Chairman,  and  there  was  a 
great  deal  of  discussion  about  retroactive  liability.  But  quite 
simply,  it  was  our  impression  that  if  you  were  to  abolish  retroac- 
tive liability  you  would  in  essence  create  a  public  works  type  of 
program.  In  the  history  of  the  Superfund  program  there  has  been 
over  $8  billion  in  clean-up  done,  paid  for  by  responsible  parties — 
not  out  of  the  trust  fund,  not  through  the  Federal  Treasury,  but 
rather  directly  by  the  responsible  parties.  If  retroactive  liability 
were  to  be  abolished,  those  resources  would  be  lost  to  the  clean-ups. 

The  second  problem  is,  where  do  you  draw  the  line?  Wherever 
you  draw  the  line  in  terms  of  retroactive  liability,  you  then  have 
created  another  round  of  litigation  over  whether  or  not  a  company 
did  something  before  1986  or  after  1986,  or  before  1980  or  after 
1980.  It  didn't  resolve  the  problems  that  we  thought  were  the  most 
important  to  resolve,  which  are  the  transaction  costs,  the  clean-up 
costs,  the  delays  that  result  from  all  of  the  litigation. 

Senator  Lautenberg.  Some  interest  groups  have  supported  the 
retention  of  retroactive  liability.  Can  you  tell  us  who  they  are? 

Ms.  Browner.  There  are  a  number  of  business  groups,  as  I  un- 
derstand it,  that  have  supported  the  retention  of  retroactive  liabil- 
ity— the  environmental  organizations;  the  Keystone  Commission, 
when  they  looked  at  it.  We  can  certainly  provide  you  with  a  list.  A 
few  specific  groups  that  I  might  mention  include  NFIB;  Small  Busi- 
ness Legislative  Council;  the  National  Governors  Association;  the 
Attorneys  General;  a  number  of  the  labor  unions.  It  has  received  a 
fair  amount  of  support. 

Senator  Lautenberg.  What  does  the  bill  do  that  helps  small 
businesses?  They  have  complained  vigorously  about  the  Superfund 
liability  scheme.  I  understand  that  there  has  been  an  arrangement 
or  an  understanding  worked  out  with  the  NFIB,  the  Small  Busi- 
ness Legislative  Council,  and  the  Printing  Industries  of  America, 
that  they  are  now  in  agreement  with  the  Natural  Resources  De- 
fense Council  and  the  Environmental  Defense  Fund  on  the  Super- 
fund  liability  fix  for  small  businesses. 
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What  brought  these  folks  together?  What  caused  the  small  busi- 
ness community  to  join  in? 

Ms.  Browner.  Well,  I  think  there  are  several  provisions  in  the 
bill  that  we  propose  that  are  very,  very  beneficial  to  small  busi- 
nesses: the  "de  micromis"  exemption;  taking  out  those  people  who 
may  have  only  had  a  small  amount  of  waste  go  to  a  particular  site. 
We  propose  a  threshold  of  500  pounds  of  municipal  solid  waste,  or 
less  than  10  pounds  or  liters  of  material  containing  hazardous  sub- 
stances, the  "de  minimis"  settlement  opportunity.  So  in  the  case  of 
the  really  small  guys,  they  are  just  out.  In  the  case  of  the  sort-of- 
small-guys,  they  have  an  opportunity  to  get  out  very  quickly,  an 
early  expedited  settlement  process  for  small  volume  waste  contrib- 
utors, with  contribution  protection.  They  can't  be  sued  by  the  other 
parties  once  they  come  into  that  early  settlement  process  and  they 
accept  the  settlement  that  has  been  offered.  The  municipal  solid 
waste  generator  and  transporter  settlement  is  capped  at  10  per- 
cent. The  ability  to  demonstrate  inability  to  pay. 

I  think  the  allocation  system  in  general  is  seen  by  many  in  the 
small  business  community  to  be  fair. 

Senator  Lautenberg.  So  obviously  there  is  some  agreement  out 
there  for  an  acceptance  of  responsibility  up  to  the  capped  level. 
Does  that  fairly  represent  the  small  business  attitude?  Have  you 
heard  from  those  outside  the  organizations?  Do  they  tend  to  agree 
with  capping  based  on  ability  to  pay? 

Ms.  Browner.  As  I  understand  the  conversations  we  have  had 
with  small  business  representatives,  many  of  them  believe  that  it  is 
fair,  that  it  is  responsive  to  the  problems  that  they  have  encoun- 
tered in  the  Superfund  program. 

Senator  Lautenberg.  Quite  frankly,  I  am  happy  to  hear  that  be- 
cause of  the  potential  effect  of  the  program  on  some  parties.  Sena- 
tor Simpson  talked  about  a  particular  situation,  but  all  of  us  have 
heard  horrible  stories  about  the  small  business  that  violated  the 
rules  without  either  intent  or  knowledge,  and  the  penalties  are  so 
severe  that  they  just  couldn't  deal  with  it. 

The  Environmental  Law  Institute  issued  a  study  that  said  that 
in  California,  transaction  costs  went  up — not  down — after  the  State 
adopted  a  "fair  share"  liability  framework.  Why  won't  the  same 
problem  arise  under  the  Administration's  bill? 

Ms.  Browner.  We  have  looked  at  the  California  system  and  the 
Environmental  Law  Institute  study  and  we  believe  there  are  some 
very  significant  differences  in  the  California  program  compared 
with  what  the  Administration  proposes. 

First  of  all,  the  process  is  a  voluntary  process,  and  it  may  be  in- 
voked at  the  request  of  an  individual  PRP  or  a  group  of  them.  Ap- 
parently it  has  not  been  widely  used  because  of  the  voluntary 
nature.  It  also  involves  a  three-person  arbitration  panel  who  have 
to  render  a  decision,  and  apparently  that  has  proved  to  be  cumber- 
some. 

What  we  are  proposing  is  a  system  that  will  bring  everybody  to- 
gether. It  is  not  a  system  that  is  entered  because  an  individual 
PRP  or  group  of  PRPs  asks  for  the  system  to  be  put  in  place;  it  is 
the  first  effort,  if  you  will,  to  resolve  the  problem.  It  is  where  the 
problem  will  be  addressed  as  opposed  to  waiting  for  someone  to  ask 
to  use  the  system. 
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Senator  Lautenberg.  The  bill  proposes  a  new  fee  on  insurance 
companies. 

Ms.  Browner.  Yes. 

Senator  Lautenberg.  Now,  why  would  anybody  want  to  pay  this 
fee?  Are  the  Superfund  policyholders  comfortable  with  this  ar- 
rangement? 

Ms.  Browner.  There  have  been  ongoing  discussions  with  mem- 
bers of  the  insurance  industry.  They  raise  very  legitimate  concerns 
about  the  effect  of  the  litigation,  from  PRPs  to  insurers.  The  pro- 
posal that  we  present  is  one  that  is  a  result  of  those  conversations. 

I  think  that  that  dialogue  between  the  insurers  and  others  is  one 
that  needs  to  continue  in  order  to  ensure  that  the  proposal  really 
does  achieve  what  is  important. 

The  purpose  of  the  fee  was,  obviously,  to  create  a  fund  that  could 
be  accessed  by  the  PRPs  and  avoid  a  payment  on  a  claim  by  the 
insurance  company.  The  fee,  as  I  understand  it,  would  have  been 
on  premiums  in  a  retroactive  nature  from  a  certain  time  period, 
and  then  into  the  future. 

Senator  Lautenberg.  Let's  assume  that  this  proposal  that  we're 
reviewing  gets  enacted  into  law.  I  assume  that  the  fee,  be  it  on  pre- 
miums or  insurance  company  assets  or  what  have  you,  is  expected 
to  be  sufficient  to  cover  the  liability  that  it  is  believed  exists  out 
there.  We've  seen  figures  of  $50  billion  worth  of  exposure.  Is  that 
the  figure  that  is  being  used  as  an  estimate  for  what  insurance 
company  exposure  might  be? 

Ms.  Browner.  There  are  a  number  of  different  estimates  as  to 
what  the  insurance  industry  exposure  may  be  under  Superfund, 
and  I  don't  know  that  I'm  the  person  best  qualified  to  say  what  the 
accurate  answer  is. 

There  were  significant  conversations  with  the  insurance  industry 
as  to  the  amount  of  money  that  would  be  necessary  to  ensure  that 
the  pace  of  clean-ups  was  maintained.  We  all  agree  that  it  is  essen- 
tial that  we  avoid  any  delay  in  clean-ups,  any  slowing  of  the  clean- 
up process.  The  purpose  of  these  reforms  is  to  get  more  clean-ups 
done  more  quickly,  and  I  think  the  conversations  and  the  dialogue 
that  was  begun  with  the  insurance  industry  is  one  that,  again, 
needs  to  continue  to  ensure  that  there  is  an  adequate  dollar 
amount  available  to  meet  the  objectives  of  a  reformed  Superfund 
program. 

Senator  Lautenberg.  In  transition,  obviously,  some  arrangement 
is  going  to  have  to  be  made  that  guarantees — or  at  least  helps — the 
process  to  continue  as  this  trust  fund  builds  up. 

Ms.  Browner.  Absolutely. 

Senator  Lautenberg.  I  would  be  interested  in  projections  as  to 
what  the  total  liability  exposure  might  be,  and  the  range  of  fees 
that  might  be  developed  to  cover  the  potential  liability.  I  under- 
stand that  still  has  to  be  discussed.  Obviously,  the  incentive  is  that 
you  get  out  from  under  the  big  umbrella  of  liability,  while  recogniz- 
ing that  something  is  going  to  have  to  be  paid  for  the  problems 
that  have  already  been  created.  It  is  much  easier  for  all  the  compa- 
nies together  to  start  to  build  up  a  fund  to  take  care  of  those  prob- 
lems, than  to  be  exposed  to  the  potential  liability  that  could  drive  a 
company  out  of  business. 

Senator  Smith? 
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Senator  Smith.  Thank  you,  Mr.  Chairman. 

Ms.  Browner,  I  would  just  like  to  pick  up  on  a  point  that  Senator 
Baucus  made  regarding  this  nonbinding  allocation.  It  is  certainly  a 
vast  improvement  over  joint  and  several,  and  I  know  that  you  are 
trying  to  improve  the  process. 

I  hear  different  things  from  sources  within  the  Justice  Depart- 
ment, that  there  may  not  be  that  much  concern  about  due  process. 
I  would  appreciate  it,  just  for  the  record,  if  you  could  send  over — if 
you  can  get  it  from  the  Justice  Department — how  they  feel  about 
due  process  in  nonbinding  allocation. 

Ms.  Browner.  Senator,  if  it  would  be  agreeable  to  you  and  the 
subcommittee  chairman,  we  would  be  more  than  happy  to  ask  the 
Justice  Department  for  a  written  explanation  of  their  concerns  as 
they  relate  to  binding,  if  that  would  be  helpful. 

Senator  Smith.  Thank  you.  I  think  that  would  be  helpful  and  I 
appreciate  that. 

Let  me  move  to  another  issue,  the  issue  of  orphan  shares. 

In  looking  at  your  definition  of  orphan  shares  and  comparing 
that  to  the  word  "fairness,"  under  your  proposal  parties  that  are 
not  identified  are  not  considered  part  of  the  orphan  shares;  it's 
only  those  that  are  defunct,  if  you  will.  That's  certainly  not  fair  to 
the  PRPs  that  are  identified.  Could  you  just  comment  on  that  a 
bit? 

Ms.  Browner.  Well,  the  Administration's  bill  defines  orphan 
share  as  including  shares  attributable  to  identified  but  nonviable 
parties,  or  defunct  parties.  It  does  not  define  orphan  shares,  I  think 
you  understand,  to  include  the  waste  for  which  it  has  been  difficult 
or  impossible  to  identify  a  responsible  party. 

But  the  best  way  for  me  to  describe  it  is  to  give  you  a  particular 
example.  Let's  say  there  are  10  barrels  of  waste  at  a  site,  and  the 
records  of  an  individual  company  demonstrate  that  they  are  clearly 
responsible  for  three  barrels,  but  for  the  other  seven,  it  is  not  clear. 
There's  a  good  likelihood  it  came  from  this  company,  but  their 
records  don't  clearly  demonstrate  that  they  actually  shipped  those 
seven  barrels  to  that  site. 

The  concern  is  that  if  you  allow  those  seven  barrels  for  which  no 
one  can  be  found  to  be  responsible  to  move  into  the  orphan  share, 
you  create  a  negative  impact,  if  you  will,  on  the  process  because 
what  people  will  do  is  try  to  avoid  coming  forward  with  the  infor- 
mation that  they  have  as  it  relates  to  liability. 

The  other  problem,  obviously,  is  the  concern  that  the  PRPs  who 
are  brought  into  the  system — and  EPA  would  be  required  to  make 
a  greater  effort  to  bring  all  of  the  PRPs  to  the  table — would  lose 
any  incentive  to  find  other  PRPs,  and  they  sometimes  can  do  a 
better  job.  By  maintaining  the  definition  of  orphan  share  that  we 
suggest,  we  believe  that  will  put  a  responsibility  on  the  PRPs  that 
have  been  found  to  find  others,  because  otherwise  they  have  to  pay 
the  portion  for  which  there  is  no  viable  party. 

But  it  clearly  is  fairer  in  that  it  protects  those  people  who  come 
to  the  table  from  paying  the  part  of  the  clean-up  associated  with  a 
company  that  has  gone  out  of  business.  Today,  the  parties  pay  that; 
the  parties  who  come  forward  under  joint  and  several  do  in  fact 
pay  the  portion  of  the  clean-up  that  would  be  allocated  to  a  nonvia- 
ble or  a  defunct  PRP. 
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So  I  think  it  is  significantly  fairer  in  that  regard.  In  developing 
it,  I  think  we  have  put  the  incentives  and  disincentives  in  the  right 
place. 

Senator  Smith.  But  in  fact,  frequently  the  identifiable  PRPs  at 
the  table  are  liable  for  shares  that  are  not  identified  that  very  well 
may  not  be  theirs. 

Ms.  Browner.  Right. 

Senator  Smith.  I  guess  the  moral  is,  don't  put  your  name  on  the 
barrel  and  don't  keep  any  records  and  hope  there's  somebody  with 
deep  pockets  who  comes  to  the  table  so  they  will  pick  up  your 
share. 

Ms.  Browner.  See,  we  think  the  reverse  is  true,  that  the  orphan 
share  structure  that  we  propose  in  fact  is  an  incentive  for  the  wise 
and  legal  disposal  of  waste. 

One  of  the  great  things  about  Superfund,  one  of  the  really  posi- 
tive aspects  of  the  Superfund  law,  is  the  responsibility  it  places  on 
companies  to  deal  with  their  waste  appropriately,  to  deal  with  it  in 
a  sound  manner,  to  deal  with  it  within  the  law,  which  was  not  the 
case  going  back  20  and  30  years  ago.  We  obviously  want  to  main- 
tain those  incentives.  We  don't  want  to  inadvertently  create  an  in- 
centive for  the  unwise  disposal  of  waste. 

Senator  Smith.  Where  do  you  base  your  assumption  in  your  bill 
on  the  $300  million  per  year  cost  for  orphan  shares? 

Ms.  Browner.  That  number  is  based  on  an  analysis  that  we  have 
done  on  clean-ups  to  date.  We  can  provide  you  with  the  details  of 
that. 

Again,  that's  a  conversation  that  we  are  more  than  willing  to  have 
with  the  subcommittee.  The  goal  is  to  maintain  the  speed  of  clean- 
ups, to  expand  the  number  of  clean-ups,  and  to  make  it  fairer;  and  if 
that  is  a  dollar  amount  that  people  think  is  not  adequate  to  do  that, 
then  we  would  like  to  have  that  dollar  amount. 

Senator  Smith.  I  would  like  to  see  whatever  you  have  on  that.  I 
appreciate  that. 

Ms.  Browner.  OK. 

Senator  Smith.  I  am  having  a  difficult  time  comprehending  what 
I  see  to  be  an  inconsistency  in  one  of  your  stated  goals  of  Super- 
fund,  which  is  to  establish  more  national  standards,  more  consist- 
ency, yet  giving  States  more  flexibility.  I  see  that  as  a  conflict,  not 
as  something  that  compliments. 

If  you  set  national  standards,  then  those  standards  are  going  to 
have  to  be  followed  by  the  States.  I  can  understand  in  some  cases, 
certain  pollutants,  certain  areas,  where  there  would  be  some  na- 
tional standards,  and  I  think  we  agree  on  that.  But  if  you  increase 
national  standards  and  try  to  make  each  site  consistent,  to  make 
dealing  with  the  clean-up  of  each  site  consistent,  it's  simply  not 
going  to  work. 

Ms.  Browner.  Maybe  I  can  explain. 

One  of  the  reasons  that  clean-ups  are  not  occurring — and  this  is 
not  just  in  the  case  of  the  NPL,  but  also  voluntary  clean-ups;  as  we 
all  are  very  aware,  there  are  a  large  number  of  sites  out  there  that 
will  never  be  on  the  NPL,  but  the  reality  is  that  they  have  been 
affected  by  the  creation  of  a  Superfund  program.  People  are  afraid 
to  clean  them  up  because  they  don't  know  what  they  are  supposed 
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to  do  and  they  are  concerned  that  they  will  spend  $5  million  this 
year  to  clean  it  up,  only  to  find  out  2  years  from  now  that  that  was 
more  money  than  they  needed  to  spend,  or  it  wasn't  quite  enough. 
So  you  have  gridlock  occurring  at  literally  thousands  of  sites  across 
the  country. 

The  purpose  of  national  clean-up  standards  is  to  look  at  the  most 
commonly-occurring  contaminants  and  to  set,  in  a  public  process, 
clean-up  standards.  What  that  will  allow  many  people  to  do  is  take 
a  number  and  know  what  it  is  that  they  need  to  do  to  get  that  site 
cleaned  up.  It  gives  them  the  "blueprint,"  if  you  will.  In  the  pro- 
gram we  propose  you  would  also  factor  in  land  use.  It  would  almost 
be  a  matrix;  you  would  have  to  find  the  point  in  a  matrix,  and  that 
would  then  tell  you  what  to  do  at  a  specific  site. 

I  think  it  is  far  better  for  the  Federal  Government  to  undertake 
that  effort  than  50  States.  It  would  be  very  difficult;  I  don't  think 
the  States  would  have  some  of  the  information,  some  of  the  exper- 
tise, and  we  certainly  don't  need  to  see  it  duplicated  in  State  after 
State. 

That's  one  issue.  What  happens  right  now,  and  I  think  this  is  im- 
portant to  understand,  is  that  at  individual  sites — do  you  know 
what  an  ARAR  is?  Because  I  think  this  is  where  some  of  the  confu- 
sion occurs.  ARARs  are  Applicable  or  Relevant  and  Appropriate 
Requirements.  So  States  are  essentially  able  to  apply  standards  to 
a  particular  site,  and  those  standards  can  vary  from  State  to  State 
and  that  does  cause  a  great  deal  of  confusion. 

With  the  national  clean-up  standards,  that  would  establish  a 
threshold.  If  a  State  wanted  more  stringent  standards,  they  would 
have  to  go  through  a  public  process  of  adopting  those  standards, 
and  then  pay  the  difference  in  cost  associated  with  the  clean-up. 

Senator  Smith.  Just  to  follow  up  on  that,  it  seems  to  me  that  the 
frustrations  that  are  felt  at  the  State  and  at  the  community  level 
on  many  of  these  sites — the  issue  is  not  so  much  some  national 
standard  about  what  the  pollutant  is,  but  it  gets  down  to  the  priori- 
tization, the  risk  assessment,  the  remedy  for  how  you  deal  with  it. 
There  is  great  disagreement  between  many  of  the  communities  and 
States  and  EPA  on  that.  I  give  you  one  example.  In  Cokely  Landfill 
in  New  Hampshire,  with  a  different  assessment  of  risk  or  a  differ- 
ent way  of  dealing  with  the  risk,  we  believe  we  can  do  it  at  $1  mil- 
lion less  than  what  the  EPA  is  suggesting.  So  if  you  are  going  to 
put  those  kinds  of  national  standards  in  place  and  apply  those  to 
the  States  and  communities,  I  think  it  is  going  to  make  it  worse. 

If  your  intention,  however,  is  to  define  what  the  contaminant  is, 
give  more  flexibility  to  risk  assessment  and  prioritization  of  the 
clean-up,  then  that's  another  story.  But  I'm  not  clear  on  where 
you're  coming  from  there. 

Ms.  Browner.  Mr.  Chairman,  if  I  might 

Senator  Lautenberg.  If  it's  short. 

Ms.  Browner.  I'll  be  very  short. 

On  the  issue  of  prioritization,  we  recommend  in  the  statute  that 
every  State  work  in  partnership  with  the  EPA  on  an  annual  basis 
to  develop  their  clean-up  plan  for  the  year.  But  they  make  deci- 
sions that  right  now  they  don't  really  have  the  opportunity  to 
make  in  terms  of  which  sites  they  want  to  address  in  which  year. 
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We  absolutely  agree  that  the  States  are  the  appropriate  place  for 
that  activity  to  take  place,  and  we  want  to  see  that  change. 

I  understand  the  concerns  that  you  have  about  flexibility  for  the 
States.  I  think  we  have  addressed  that,  and  if  I  might,  I  would  re- 
spond to  you  in  writing  to  explain  how  the  national  clean-up  stand- 
ards do  actually  meet  the  needs  of  the  States.  I  will  answer  the 
question  that  way. 

Senator  Lautenberg.  Thank  you  very  much. 

Senator  Simpson? 

Senator  Simpson.  Thank  you,  Mr.  Chairman. 

Let  me  say  that  in  1980,  Administrator  Browner,  Congress  gave 
EPA  the  authority  to  respond  to  releases  of  hazardous  substances 
and  pollutants  or  contaminants.  But  then  we  intentionally  limited 
Superfund  liability  to  hazardous  substances  only.  Now,  that  deci- 
sion was  made  by  the  Congress,  reflecting  that  hazardous  sub- 
stances would  be  a  defined  list;  you  could  determine  that  better, 
perhaps,  than  the  other,  and  that  no  one  would  know  what  a  pol- 
lutant or  a  contaminant  was  prior  to  the  action  being  taken. 

Congress  rejected  the  inclusion  of  "pollutant"  and  "contami- 
nant," and  this  bill  appears  to  now  apply  Superfund  liability  to  pol- 
lutants and  contaminants.  Why  was  this  change  initiated?  It  seems 
to  me  that  this  obviously  broadens  the  scope  of  liability  instead  of 
narrowing.  I  would  like  to  know  who  initiated  that  change.  Was  it 
the  EPA  or  the  Justice  Department  or  who? 

Ms.  Browner.  Senator  Simpson,  is  your  concern  in  terms  of  a 
changing  definition  associated  with  the  scope  of  the  national  clean- 
up standards?  Is  that  what  causes  your  concern? 

Senator  Simpson.  I'm  just  saying  that  the  two  terms,  "pollutant" 
and  "contaminant,"  are  now  back  in  this  Administration  proposal. 
They  have  been  twice  rejected  by  the  Congress. 

Ms.  Browner.  I  understand  the  question  in  terms  of  the  dialogue 
that  took  place.  I  don't  feel  that  I  can  answer  that  without  talking 
to  the  staff  who  worked  on  the  bill.  If  it  would  be  okay  with  you, 
we  would  respond  in  writing. 

Senator  Simpson.  I'm  not  here  to  sharpshoot,  but  this  is  a  real 
departure. 

Can  you  tell  me  where  it  came  from?  In  other  words,  how  did  it 
get  back  in  if  we  threw  it  out  twice  before  under  Democratic  Con- 
gresses? You  will  never  finish  your  work  if  we  get  into  that. 

Ms.  Browner.  I  think  the  reason  I  am  somewhat  confused  by  a 
very  important  question  is  that  I  think  there  may  be  a  miscom- 
munication.  We  may  not  have  intended  what  it  is  you  perceive  us 
to  have  done,  and  we  want  to  work  with  you  to  ensure  that  we 
haven't  inadvertently  done  something.  It's  a  point  well  made.  I'm 
sure  as  we  go  through  the  legislative  process  there  will  be  other 
such  points  where  someone  reads  it  and  says,  "Uh  oh,  did  you 
really  intend  this?"  And  we  are  more  than  happy  to  engage  in  a 
dialogue  to  ensure  that  we  are  not  inadvertently  doing  something. 

Senator  Simpson.  I  certainly  accept  that,  but  I  want  you  to 
know — at  least  this  is  my  feeling — that  you  don't  want  to  get  into 
this.  We've  had  this  one  before.  It  was  an  internal  staff  struggle 
here;  we  had  a  staff  person  who  happened  to  be  on  our  side  of  the 
aisle  who  felt  you  should  include  everything  in  the  planet  here. 
When  you  get  into  "pollutant"  and  "contaminant"  you  are  getting 
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far  away  from  what  is  going  to  be  difficult  enough  to  try  to  correct 
and  reform  and  remedy  with  regard  to  Superfund  on  hazardous 
substances. 

So  let's  visit,  and  I'll  certainly  make  myself  available. 

Senator  Smith  has  asked  some  things  about  the  Department  of 
Justice,  and  you're  going  to  furnish  that.  I  had  gathered  informa- 
tion that  the  Department  of  Justice  was  unwilling  to  accept  the  al- 
location developed  by  the  allocation  process,  and  then  you're  going 
to  get  us  some  information  on  binding  vs.  nonbinding.  But  it  seems 
then  that  the  EPA  really  gets  two  bites  at  the  apple,  while  the  pri- 
vate sector  does  not  get  the  same  opportunity  when  you  go  to  the 
nonbinding  over  the  binding.  If  you  could  give  me  the  response  to 
that,  as  to  whether  I  misperceive  that;  you  needn't  go  into  that 
unless  you  wish. 

Ms.  Browner.  Right. 

Senator  Simpson.  Now,  costs.  We  heard  Senator  Baucus  address 
this.  You're  saying  that  this  bill  reduces  costs  by  around  25  per- 
cent. 

Ms.  Browner.  Transaction  costs. 

Senator  Simpson.  Transaction  costs,  yes.  And  that  appears  to  be 
from  the  transaction  costs,  as  you  just  said,  for  the  private  sector. 
But  I  would  imagine  that  there  would  be  increased  costs  in  terms 
of  the  EPA  and  the  work  there  of  EPA  lawyers,  what  they  will  be 
required  to  do. 

It  seems  to  me  that  if  we're  really  going  to  reduce  Superfund 
costs,  we  have  to  reduce  the  cost  of  clean-ups. 

Ms.  Browner.  Yes. 

Senator  Simpson.  You  would  concur.  How  does  this  Administra- 
tion bill,  in  your  description,  reduce  the  cost  of  clean-ups?  And  how 
are  you  going  to  pay  for  the  orphan  share? 

Ms.  Browner.  There  are  two  areas  of  costs  that  we  believe  are 
reduced  with  this  proposal.  One  area  is  the  transaction  costs,  and 
we  believe  that  is  a  50  percent  reduction.  The  other  areas  is  in 
clean-up  costs,  and  we  believe  we  can  achieve  a  25  percent  reduc- 
tion in  the  clean-up  costs. 

Perhaps  the  most  significant  reason  is  the  use  and  the  consider- 
ation of  land  use  in  terms  of  the  development  of  site-specific  clean- 
up plans.  The  development  of  the  national  clean-up  standards,  we 
believe,  will  also  result  in  a  decrease  in  clean-up  costs.  The  elimi- 
nation of  permanence  and  treatment  will  result  in  a  reduction  in 
clean-up  costs. 

Can  I  go  back  to  the  nonbinding  for  one  moment? 

Senator  Simpson.  Sure. 

Ms.  Browner.  I  think  I  can  clarify  at  least  a  portion  of  that. 

The  proposal  that  we  make  provides — as  I  think  you  are  aware,  a 
good  part  of  the  Superfund  program  has  been  written  to  empower 
the  President,  and  then  he  signs  the  Executive  Order  giving  that 
responsibility  to  EPA — but  the  proposal  that  we  have  provided  to 
you  states  that  the  President  will  accept  an  offer  of  settlement 
based  on  the  allocation  process  that  we  have  described,  "unless  the 
Administrator,  with  the  concurrence  of  the  Attorney  General" — it 
takes  both — "determines  that  the  allocation  would  not  be  fair,  rea- 
sonable, and  in  the  public  interest." 


So  I  understand  your  concern  that  EPA  gets  another  bite  at  the 
apple,  but  it  takes  the  concurrence  of  the  Attorney  General  for 
that  to  occur.  I  think  that  will  be  a  restraint  and  an  appropriate 
check-and-balance  on  the  use  of  that  power,  the  need  for  two 
people  to  agree  that  there  has  been  an  unfair  allocation. 

Senator  Simpson.  That's  a  helpful  explanation. 

Let  me  ask  this.  Obviously,  the  Administration  bill  seems  to  give 
more  clean-up  authority  to  the  States.  You  have  talked  about  flexi- 
bility and  the  State  role.  EPA  still  retains  its  oversight;  in  fact,  a 
great  deal  of  oversight.  It  kind  of  "giveth  and  taketh  away"  at  the 
same  time.  And,  at  the  State  lead  sites,  where  the  States  are  out 
front,  the  States  would  have  to  give  EPA  prior  notice  of  its  choice 
of  remedy.  But  if  EPA  did  not  agree,  it  could  withdraw  all  or  part 
of  the  State's  authorization  or  referral,  and  EPA  would  then  retain 
the  authority  to  take  any  action  it  determined  that  might  be  neces- 
sary to  protect  human  health  or  the  environment  which,  of  course, 
is  the  principal  mission  of  Superfund.  There  is  no  other  mission.  It 
does  get  distorted  sometimes,  but  that  is  the  only  mission. 

Now,  if  the  goal  is  to  have  a  single  master,  or  one  master,  which 
is  what  you  have  said,  for  an  ongoing  site  clean-up,  this  provision 
would  certainly  seem  to  me  to  fall  short  of  that.  Why  doesn't  the 
EPA  trust  the  States,  with  their  own  approved  Superfund  pro- 
grams in  place,  to  do  the  adequate  clean-up? 

Ms.  Browner.  It  is  absolutely  our  goal  to  turn  this  program  over 
to  the  States  that  want  to  assume  that  responsibility.  I  think  there 
is  the  need  to  maintain  an  oversight  function  in  the  EPA  to  ensure 
that  the  protection  of  public  health  and  the  environment,  as  you 
said,  is  in  fact  achieved.  Also,  we  have  a  responsibility  to  see  that 
the  trust  fund  dollars,  the  expenditures,  are  within  the  law.  In  the 
proposals  that  we  make  for  the  States  in  terms  of  assuming  man- 
agement of  the  program  in  its  entirety  within  their  boundaries  or 
at  a  particular  site,  the  States  will  now  have  access  to  a  Federal 
Government  trust  fund  that  they  have  not  had  previously. 

But  it  is  our  goal  to  give  the  States  the  opportunity  and  the  abili- 
ty to  do  this  job,  and  if  there  is  language  that  you  think  would  be 
helpful,  if  there  are  changes  in  the  proposal  that  we  make  that 
would  be  helpful  in  terms  of  ensuring  that  States  can  do  the  job 
that  we  all  want  them  to  do,  we  are  very  open  to  that. 

Senator  Simpson.  OK. 

And  with  that  intent,  I  do  want  you  to  know  that  I  will  be  trying 
to  assist  here.  As  I  say,  all  we've  done  here  is  flay  EPA.  It's  over 
now.  It's  the  same  Administration,  Democratic  Congress,  Democrat- 
ic President;  we  can  quit  playing  that  we  are  the  EPA. 

Here's  the  language,  if  you  will  have  your  people  look  at  it.  It's 
on  "pollutant"  and  "contaminant,"  on  page  56  of  the  bill  at  the 
top,  subsection  (g),  it  says,  "is  amended  by  inserting  the  phrase  'or 
pollutant  or  contaminant'  after  the  term  'hazardous  substance.'  " 
There  it  is.  Then  at  the  top  of  page  86,  Generic  Cleanup  Levels, 
"pollutants  or  contaminants."  I  just  say  that  will  get  us  absolutely 
nowhere,  and  I  will  be  glad  to  work  with  you  on  this. 

Ms.  Browner.  And  those  are  the  two  places  of  the  language  of 
concern? 

Senator  Simpson.  Those  are  the  two  principal  ones.  That's  at 
least  from  where  my  concern  is  springing. 
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I  thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Senator  Simpson. 

Administrator  Browner,  the  PRPs  have  said  that  while  they  sup- 
port uniform  national  clean-up  standards,  they  want  at  least  some 
flexibility  to  do  site-specific  risk  assessment.  Does  your  bill  allow 
consideration  of  site-specific  circumstances  in  selecting  a  remedy? 
And  how? 

Ms.  Browner.  Yes,  it  does.  I  will  give  you  two  examples. 

It  would  not  be  our  intention  to  set  clean-up  levels  for  every 
single  contaminant;  that  would  not  be  a  wise  use  of  all  resources. 
So  you  will  have  sites  at  which  there  is  a  contaminant  for  which  no 
national  standard  has  been  set,  and  thus  it  would  be  appropriate 
for  a  site-specific  assessment. 

You  may  also  have  damage  that  has  occurred  at  a  particular  site 
that  would  warrant  a  site-specific  assessment.  We  do  recommend  a 
methodology,  if  you  will,  or  a  framework,  for  how  that  kind  of  as- 
sessment would  take  place.  Again,  we  want  to  avoid  a  delay  in 
clean-ups  because  we  are  proving  different  methodologies  constant- 
ly. But  I  think  we  have  struck  the  balance  between  flexibility  and 
speed. 

Senator  Lautenberg.  We  apparently  have  to  persuade  some  of 
the  PRPs  that  they  do  have  that  flexibility  available  to  them. 

The  Keystone  Commission  recommended — and  some  State  laws, 
like  the  one  we  have  in  New  Jersey,  expressly  dictate  that  a  one  in 
a  million  cancer  risk  is  the  goal  of  clean-ups.  The  Administration 
doesn't  include  such  a  figure.  Why  not? 

Ms.  Browner.  We  do  endorse  establishment  of  a  clear  national 
goal  for  Superfund  clean-ups,  one  that  will  provide  consistent  and 
equivalent  protection  for  communities.  I  think  we  would  agree  that 
the  Keystone  approach  has  much  merit,  but  we  do  not  believe  that 
a  numeric  standard  in  environmental  legislation  is  appropriate. 

Senator  Lautenberg.  That  is  a  question  that  I  constantly  hear 
posed,  and  that  is,  can't  we  codify  this  in  such  a  way  so  we  can 
have  a  scale  to  put  the  information  on  and  come  up  with  a  clear- 
cut  solution  that  removes  the  arbitrariness  of  the  decision? 

On  the  other  hand,  I  guess  we  can  easily  generate  examples 
where  it  is  virtually  impossible  to  have  a  standard  that  applies  uni- 
formly because  of  other  conditions  that  may  exist,  like  the  specific 
location  of  the  property,  for  example.  But  the  question  is  often 
raised.  That  doesn't  necessarily  mean  that  people  salute  the  one  in 
a  million  standard,  but  we  are  searching  for  ways  to  define  exactly 
what  constitutes  a  risk  that  is  acceptable  or  tolerable,  if  a  way  does 
exist. 

Under  current  law  there  is  a  preference  for  treating  groundwat- 
er contamination.  The  Keystone  Commission  kept  that  preference, 
and  they  also  suggested  that  if  contamination  would  be  allowed  to 
stay  in  the  ground,  PRPs  should  be  required  to  set  aside  money  in 
a  long-term  trust  fund  for  that  site  that  could  be  used  to  develop 
more  cost-effective  technologies  or  to  clean  up  the  rest  of  the  con- 
tamination, should  the  PRPs  ever  go  out  of  business. 

Why  is  the  preference  for  treatment  abolished  for  groundwater 
contamination?  Why  not  adopt  the  notion  of  a  long-term  trust 
fund? 
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Ms.  Browner.  I  think  our  proposal  does  not  represent  any  huge 
shift  in  how  groundwater  treatment  or  groundwater  clean-up 
should  occur.  The  trust  fund  approach  that  Keystone  took  is  one 
that,  you're  right,  we  have  not  adopted.  It  is  certainly  something 
on  which  we  are  more  than  happy  to  engage  in  conversations 
about.  In  our  proposal  we  do  require  the  treatment  of  "hot  spots" 
on  highly  or  mobile  hazardous  substances.  I  think  that  when  you 
compare  what  we  have  done  and  the  effect  in  terms  of  groundwat- 
er clean-up  with  what  Keystone  has  done,  I  don't  think  the  results 
are  that  different. 

Senator  Lautenberg.  We  talked  about  the  bill  helping  to  create 
jobs  and  foster  economic  development.  How  does  that  happen  as  a 
result  of  this  legislation? 

Ms.  Browner.  I  think  the  most  significant  component  is  associat- 
ed with  the  activities  that  we  believe  will  occur  at  many,  many 
sites  in  terms  of  voluntary  clean-ups,  the  protection  of  prospective 
purchasers,  people  who  find  themselves  the  owners  of  contaminat- 
ed property  where  they  really  had  nothing  to  do  with  the  contami- 
nation, the  exemption  for  those  people.  Those  two  are  probably  the 
most  significant  factors  in  terms  of  creating  economic  revitalization 
at  many  of  these  sites. 

Senator  Lautenberg.  Frankly,  I  have  seen  that  used  in  New 
Jersey  in  several  situations,  typically  urban  areas  where  a  site  lies 
fallow  because  there  is  some  contamination;  once  some  assistance 
is  given  to  either  the  community  or  the  prospective  owner/ develop- 
er, we  see  that  things  begin  to  happen.  In  one  case  a  significant 
retail  establishment  is  now  bustling  with  customers  and  employees 
in  a  wonderful  location  that  was  just  not  being  used.  It's  very  posi- 
tive. 

One  of  the  questions,  however,  that  we  must  ask  is,  what  safe- 
guards are  there  that  the  voluntary  clean-ups  for  high-priority 
NPL  sites  are  performed  adequately?  What  safeguards  do  we  have 
in  place? 

Ms.  Browner.  In  terms  of  the  actual  clean-ups? 

Senator  Lautenberg.  The  clean-up  activity,  yes,  sign-off,  etc. 

Ms.  Browner.  I  think  that  the  public  participation  is  very  signif- 
icant in  terms  of  not  just  participation  in  the  decisions  relating  to 
a  particular  clean-up,  but  also  in  ensuring  that  the  clean-up  moves 
forward  appropriately. 

This  goes  back  to  the  question  asked  by  Senator  Simpson.  Be- 
cause there  will  be  trust  fund  monies  available  in  a  way  they  have 
not  been  previously  available,  it  is  important  that  EPA  have  over- 
sight responsibility,  that  there  be  a  Federal  agency  to  ensure  that 
the  monies  are  being  spent  in  keeping  with  the  plan  that  has  been 
agreed  to. 

Senator  Lautenberg.  Is  there  a  process  by  which  EPA  reviews 
the  final  stage  or  the  completed  action  to  know  whether  or  not  the 
site  has  been  treated  appropriately? 

Ms.  Browner.  Either  a  final  inspection  of  the  site 

Senator  Lautenberg.  Yes,  signed  off  by  the  Board  of  Health 
or 

Ms.  Browner.  There  is  nothing  proposed  in  terms  of  the  State 
oversight,  that  at  the  end  of  a  clean-up  managed  by  the  State,  EPA 
would  send  some  inspector  in  to  ensure  that  the  clean-up  had  been 
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done  properly.  I  think  we  have  sought  to  provide  a  safeguard;  NPL 
sites  can  only  be  handled  through  a  State  program  if  the  State  is 
authorized  to  address  those  sites,  or  the  State  has  been  able  to 
demonstrate  that  they  meet  all  of  the  referral  criteria.  If  people  be- 
lieve there  is  a  need  to  have  an  after-the-fact  inspection-type 
system,  we  can  certainly  talk  to  you  about  that. 

Senator  Lautenberg.  I  think  that  ought  to  be  looked  at,  since  it 
does  involve  funds  from  the  trust  fund. 

Ms.  Browner.  Obviously,  the  Inspector  General  will  be  carefully 
reviewing  the  expenditures.  I  thought  your  question  went  to  a 
slightly  different  issue 

Senator  Lautenberg.  Yes.  Well,  it  goes  to  the  review  of  what  has 
taken  place.  Is  there  a  final  inspection?  Does  someone  sign  off?  Or 
can  it  be  a  convenient  way  of  using  some  Federal  money  and 
saying,  "Okay,  here  we  are"? 

Ms.  Browner.  There  is  no  access  to  the  trust  fund  for  voluntary 
clean-ups.  Access  to  the  trust  fund,  to  the  Federal  dollars,  is  for  the 
NPL  sites. 

Senator  Lautenberg.  Right.  But  the  funds  that  we  provide  as 
grants  for  voluntary  clean-ups,  there  are  funds  available? 

Ms.  Browner.  In  the  Administration's  proposal  there  are  not 
grants  for  voluntary  clean-ups,  to  the  best  of  my  knowledge. 

Senator,  I  think  in  a  previous  draft  there  may  in  fact  have  been 
such  language.  I  don't  think  it  was  included  in  the  final  proposal. 
But  we  can  certainly  work  with  you  to 

Senator  Lautenberg.  I  think  it's  in  present  law,  because  the 
sites  that  I  made  reference  to  in  New  Jersey  were  assisted  by  some 
funding  through  EPA,  through  Superfund. 

Ms.  Browner.  Mr.  Chairman,  as  I  am  sure  you  are  well  aware, 
when  the  Administration  makes  a  proposal  under  this  subject,  it  is 
subject  to  rigorous  0MB  review  before  it  is  presented  to  the  Con- 
gress. I  think  that  perhaps  the  provision  that  you  raise  was  of  con- 
cern to  0MB  and  was  not  included  in  the  final  document  submit- 
ted. 

We  understand  why  you  raised  the  issue  and  why  it  might  be  ap- 
propriate, so  we  would  be  more  than  happy  to  talk  with  you  about 
that. 

Senator  Lautenberg.  I  wish  Senator  Simpson  were  asking  the 
question.  He  would  probably  talk  about  the  skunk  in  the  woodpile 
or  something. 

[Laughter.] 

Senator  Lautenberg.  Take  a  good  look  at  that,  please.  Thank 
you  very  much. 

Senator  Smith? 

Senator  Smith.  Thank  you,  Mr.  Chairman.  I  just  want  to  cover 
three  areas  briefly. 

On  the  insurance  settlement  fund,  as  I  understand  what  you  are 
doing,  you  are  proposing  a  nonmandatory  process  for  resolving  a 
PRP's  insurance  claims  under  which  the  PEP  can  either  accept  the 
settlement  offer  from  the  fund  or  reject  it;  and,  of  course,  if  they 
reject  it,  then  there  is  litigation. 

If  the  insurance  industry  contributes  X  amount  of  dollars  to  the 
fund  and  more  people  opt  to  sue,  then  isn't  this  a  double  hit  for  the 
insurers?  Or  is  it?  Are  you  including  part  of  the  fund? 
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Let  me  put  it  this  way.  If  the  insurance  companies  contribute  X 
number  of  dollars  to  the  fund  and  they  are  sued,  is  a  portion  of  the 
settlement  in  that  suit  going  to  be  taken  from  the  fund  that  they 
have  already  contributed  to,  or  is  it  extra? 

Ms.  Browner.  A  portion  of  the  settlement  can  be  taken  from  the 
fund,  yes.  And  the  dollar  amount,  the  fee  and  the  total  dollar 
amount  of  the  fund,  was  determined  after  analysis  of  how  many 
PRPs  would  choose  to  use  the  fund  as  opposed  to  litigating. 

One  of  the  complicated  issues  in  dealing  with  this  insurance 
issue,  as  I  am  sure  you  are  aware,  is  that  contract  issues — which  is 
what  this  comes  down  to — are  being  resolved  in  the  State  courts, 
and  different  States  are  coming  up  with  different  interpretations  of 
the  contract  provisions  that  are  litigated.  So  I  think  there  is  a 
belief  that  in  some  instances  PRPs  will  not  choose  to  participate  in 
the  insurance  fund,  and  the  fee  and  the  size  of  the  fund  was  devel- 
oped in  an  effort  to  address  that. 

Senator  Smith.  Well,  my  criticism  on  this  particular  area  is  this. 
I  think,  first  of  all,  any  time  you  have  somebody  who  is  willing  to 
step  up  to  the  plate — in  this  case,  the  insurance  industry — and 
agree  to  put  some  money  into  a  fund,  that's  always  a  plus  rather 
than  having  to  extract  it,  realizing  that  there  would  have  to  be 
some  conditions  for  them  to  voluntarily  do  that.  But  as  I  see  it,  I 
don't  think  you  have  enough  incentives  built  into  what  you're 
doing  to  encourage  settlement,  number  one. 

Ms.  Browner.  In  the  insurance  end  of  it? 

Senator  Smith.  Right.  I  think  that  you  could  specify  that  more 
clearly.  I  think  you  may  be  onto  something  here,  but  I  think  you 
ought  to  try  to  refine  that  a  bit  to  encourage  the  settlement;  in 
other  words,  more  incentives  built  in  to  encourage  settlement. 

Also,  I  don't  think  you've  clearly  defined  the  potential  liability 
here  of  the  fund.  I  think  that  ought  to  be  more  clearly  defined. 

Ms.  Browner.  In  terms  of  the  date? 

Senator  Smith.  The  amount,  the  total  amount  of  the  liability; 
what  is  the  total  liability  of  the  insurers. 

Ms.  Browner.  I  see  what  you're  saying. 

Senator  Smith.  Right. 

So  I  would  like  to  work  with  you  on  those  two  areas,  if  we  can. 
But  I  do  think  you're  onto  something  there  that  is  certainly  a  vast 
improvement  over  what  we  have. 

Regarding  the  State  role,  a  couple  of  points  on  that.  There  are 
several  impediments  in  the  Administration's  proposal  as  I  see  it 
which  would  inhibit  the  use  of  State  authority.  Under  your  propos- 
al will  the  States  have  reasonable  assurances  that  their  decisions 
are  not  going  to  be  challenged  if  they  have  a  better  way,  if  they 
demonstrate  a  better  way? 

Ms.  Browner.  That's  certainly  our  intention.  It  is  our  intention 
to  allow  the  States  that  want  to  run  this  progiam,  to  run  this  pro- 
gram. 

Senator  Smith.  I  believe  you.  I  think  that  is  your  intention,  and  I 
just  hope  that  we  could  spell  it  out  a  little  more  clearly,  if  we  could 
eliminate  a  few  lawyers  and  spell  it  out  more  clearly  and  not  to 
have  so  much  conflict 

Senator  Lautenberg.  That's  not  the  committee's  position. 

[Laughter.] 
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Senator  Smith.  For  example,  you  use  the  term  "substantially 
consistent  with"~in  other  words,  that  State  laws  are  substantially 
consistent  with  Federal  Superfund  laws.  That's  not  very  specific. 
Lawyers  love  that  kind  of  language. 

Ms.  Browner.  Senator  Smith,  as  I  said  before,  we  are  in  Super- 
fund  seeking  to  do  what  has  been  done  in  almost  all  the  other  envi- 
ronmental laws,  which  is  to  give  the  States  the  ability  to  accept  re- 
sponsibility. It  may  be  that  it  is  worth  an  analysis  of  the  language 
in  the  other  environmental  laws  to  determine  what  is  the  best  lan- 
guage to  ensure  that  we  are  doing  what  we  want  to  do  and  that  we 
are  building  on  the  experiences  and  avoiding  the  pitfalls  of  prior 
delegations  of  Federal  programs  to  the  States.  We  have  a  lot  of  ex- 
perience now  with  the  Clean  Air  Act,  the  Clean  Water  Act,  RCRA, 
and  others. 

Senator  Smith.  Just  a  comment  in  conclusion,  in  response  to  one 
thing  that  you  said.  I  am  still  wrestling  with  the  retroactivity  issue 
myself;  I  understand  the  concerns  about  it,  and  they  are  justified.  I 
think  your  rationale  was  that  it  would  be  a  "massive  public  works 
program." 

My  feelings  are  that  it  may  not  be  as  massive  as  you  think  if  you 
combine  it  with  other  reforms.  If  you  take  retroactive  liability  in 
isolation,  I  would  agree  with  you,  but  let  me  just  throw  four  points 
at  you. 

If  you  took  retroactive  liability,  number  one— and  all  of  these 
things  have  been  discussed  here;  number  two- 

Ms.  Browner.  If  you  abolished  retroactive  liability? 

Senator  Smith.  Right.  I'm  not  advocating  it  at  this  point;  I'm  just 
saying  this  for  consideration  here. 

Ms.  Browner.  Right. 

Senator  Smith.  Take  retroactive  liability  and  abolish  it  from,  say, 
1980  or  1987,  whichever  we  choose  to  do;  that's  the  first  point.  And 
a  second  point  in  conjunction  with  that,  go  with  a  very  strong 
remedy  selection  reform,  strong  risk  assessment  reform,  giving  the 
States  as  much  flexibility  as  you  possibly  can  in  those  areas,  and 
added  to  that  the  taxes  which  are  already  being  paid  by  the  PRPs 
and  the  new  funds  from  the  insurance  industry  which  I  think  they 
will  be  much  more  inclined  to  give  if  retroactivity  is  abolished.  And 
the  PRPs  as  well;  it's  of  benefit  to  both  of  them. 

If  you  combine  all  those — I  don't  think  you  should  throw  out  ret- 
roactivity quite  that  quickly.  What  I'm  getting  at  is,  if  you  did  all 
that,  how  much  money  is  really  going  to  be  a  public  works  pro- 
gram? It  may  not  be  as  large  as  you  think.  If  it  were  large,  I  would 
not  be  in  favor  of  it,  but  I  believe  that  it  may  not  even  be  a  public 
works  program  at  all;  in  fact,  you  may  very  well  come  out  on  the 
plus  side  of  the  ledger  on  this  thing  with  those  kinds  of  reforms. 

That's  a  suggestion,  something  that  I'm  looking  at. 

Ms.  Browner.  I  will  tell  you.  Senator  Smith,  that  there  was  a 
huge  amount  of  analysis  and  discussion  and  debate  over  the  very 
question  you  pose,  over  what  a  package  could  look  like.  At  the  end 
of  it  there  was  a  strong  feeling  within  the  Administration  across  a 
large  number  of  agencies,  a  large  number  of  economists,  that  to 
undo  retroactive  liability  with  any  package  of  reforms,  you  would 
create  as  many  problems  as  you  might  solve. 
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In  the  first  example  I  will  give  you — you  said,  well,  you  could  do 
it  before  1980  or  before  1987.  Coming  up  with  the  date,  the  litiga- 
tion that  would  ensue  around  any  date  you  chose  would  be  signifi- 
cant. Nobody  was  ever  able  to  develop  a  solution  to  that  problem, 
which  is,  how  do  you  avoid  the  litigation?  How  do  you  avoid  compa- 
nies saying,  "Well,  I  wasn't  doing  this  before  that  date,"  or,  "I  was 
only  doing  it  after  a  date"? 

I  think  the  other  thing  to  understand  about  what  is  happening  at 
Superfund  sites  over  the  last  decade  is  a  real  increase  in  the  knowl- 
edge about  clean-ups,  in  the  development  of  innovative  technol- 
ogies. That  is  coming  about  because  the  companies,  the  PRPs  that 
are  managing  those  clean-ups,  it  is  good  for  them  financially  to  be 
pushing  the  technologies,  to  be  pushing  the  innovations.  I  quite 
frankly  don't  know  that  the  Government,  if  we  were  funding  clean- 
ups out  of  some  big  trust  fund,  if  there  was  a  pot  of  money  that 
could  be  made  available  for  each  of  the  clean-ups,  that  we  would  be 
able  to  stimulate  the  development  of  new  technology  to  the  degree 
that  the  private  sector  can  do  that. 

Senator  Smith.  I'm  not  suggesting  that  you  take  away  what's 
there  now,  what  has  been  contributed  by  the  chemical  industry 
and  others.  In  fact,  that's  still  there. 

Ms.  Browner.  There  are  two  pots  of  money  in  the  Superfund 
program.  One  is  the  money  that  comes  from  the  current  taxing 
scheme;  we're  not  recommending  an  increase  in  the  feedstock  or 
the  environmental  tax. 

The  second  pot  of  money,  which  is  very  significant — it's  $8  billion 
over  the  history  of  the  program — is  the  funds  that  the  PRPs  pay 
for  the  clean-up.  Seventy  percent  of  clean-up  costs  today  does  not 
come  from  the  tax  through  the  Federal  Government;  it  comes  di- 
rectly from  the  parties  who  are  responsible  at  a  particular  site,  and 
that  pot  of  money  would  be  lost  to  their  clean-ups.  So  I  guess  you 
would  have  a  tax,  or  you  would  have  some  way  of  growing  the  Fed- 
eral trust  fund  to  cover  the  cost  of  the  clean-ups.  But  I  think  when 
you  lose  the  participation  of  the  responsible  parties  at  individual 
clean-up  sites,  you  lose  far  more  than  their  money.  Their  money  is 
significant,  but  you  lose  their  business  sense,  you  lose  their  ability 
to  be  creative  and  to  find  new  technologies.  As  much  as  I  love  the 
Federal  Government,  and  I  think  we  can  do  a  good  job  in  many 
areas,  at  the  end  of  the  day  I  think  there  are  some  things  that  are 
far  better  done  with  the  involvement  of  the  private  sector,  and  I 
think  that's  what  we  are  now  achieving  in  Superfund. 

Senator  Smith.  I'm  not  arguing  with  you  on  that  point. 

The  final  point  is  that  there  is  just  something  inherently  un- 
American,  I  guess,  or  unfair,  in  having  anybody  liable  for  things 
that  were  done  prior  to  the  enactment  of  laws.  I  think  that's  been 
a  real  source  of  irritation.  I  think  if  you  factor  in  the  litigation 
costs  here,  it's  just  something  you  may  want  to  look  at  a  little  more 
closely.  I'm  not  sure,  either;  it's  a  tough  issue,  I  know.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you  very  much. 

Senator  Smith,  I  appreciate  your  questions.  I  consider  the  whole 
discussion  this  morning  very  positive.  I  think  the  questions  raised 
are  legitimate  questions.  Un-American  it  may  be,  because  I  think  it 
is  based  on  English  common  law,  so  to  that  extent  it  may  be  un- 
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American,  but  there  have  been  lots  of  court  decisions — Bob,  I  don't 
know  whether  you  are  a  lawyer 

Senator  Smith.  I'm  not,  I'm  proud  to  say. 

Senator  Lautenberg.  Well,  I  have  a  daughter  who  has  just  en- 
tered the  profession,  so  I'm  for  more  lawyers,  higher  fees. 

[Laughter.] 

Senator  Lautenberg.  Anyway,  what  I  did  want  to  say  is  that 
there  have  been  many  court  decisions.  I  think  a  large  part  of  that 
$8  billion  that  has  been  recovered  has  been  based  on  that  common 
law  basis. 

In  the  industrial  State  of  New  Jersey,  where  I  grew  up,  compa- 
nies years  ago  were  invited  to  locate  alongside  the  rivers,  discharge 
their  effluent,  and  just  get  on  with  it.  We  just  had  a  museum  dedi- 
cation in  Paterson,  NJ,  where  I  was  born,  dedicated  to  the  develop- 
ment of  the  industrial  period  of  our  country.  A  lot  of  that  depended 
upon  access  to  the  rivers  and  streams  for  discharge  purposes.  But 
we  have  now  come  to  recognize  that  we  paid  a  terrible  price  for  it. 

I  don't  want  to  prejudge  an5^hing,  but  I  do  want  to  say  this.  As  I 
review  the  proposal  and  our  discussions  that  have  taken  place 
through  hearings  and  meetings,  there  are  a  number  of  incentives 
that  would  induce  parties  to  come  to  the  table  and  try  to  settle  up, 
and  part  of  the  "pebble  in  the  shoe"  is  the  application  of  retroac- 
tive liability.  Since  we  are  doing  several  very,  very  positive  things, 
I  think,  such  as  analyzing  the  land  use,  what  is  an  appropriate 
standard  to  reach,  "fair  share" — these  are  very  positive  things, 
plus  the  opportunity  to  reduce  the  total  liability  within  the  insur- 
ance industry  by  a  fixed  sum  fee  that  says,  "Okay,  let's  get  out 
from  under  this  giant  hole  that  we  may  find  ourselves  in  by  recog- 
nizing that  according  to  the  law,  there  is  a  responsibility."  I  think 
there  is  an  incentive  that  is  built  in  that  says,  "Okay,  we  may  not 
like  one  piece  or  the  other,  but  the  overall  result  can  be  a  very 
positive  one."  Again,  we  are  speeding  the  clean-ups,  reducing  the 
costs  for  clean-ups,  reducing  the  litigation  and  transaction  costs, 
etc.  I  think  it's  very  positive. 

I  want  to  say,  Ms.  Browner,  that  since  you've  been  on  this  job  I 
have  noticed  several  things.  People  at  EPA  have  often  worked  hard 
but  have  been  criticized,  regardless.  They  have  worked  efficiently 
but  have  been  criticized.  I  sense  that  there  is  a  higher  level  of 
morale  within  the  department,  that  it  is  much  more  efficient,  that 
it  is  far  less  political  than  days  that  I  remember,  and  I  think  the 
President'  recognizes  that  as  well  and  is  determined  to  help  us 
define  what  it  is  we're  trjring  to  accomplish  by  reducing  the  bu- 
reaucracy, as  we  see  in  the  budget.  I  don't  like  everything  I  see  in 
that  budget,  believe  me,  especially  those  things  that  affect  trans- 
portation. But  the  fact  is  that  I  think  we're  seeing  a  lot  of  very 
positive  things  take  place,  and  I  want  compliment  you  on  your  pro- 
gram here  today,  the  program  introduction,  your  response  to  ques- 
tions. I  think  it  has  been  forthright  and  open.  I  appreciate  it  and  I 
acknowledge  your  staff  support,  as  well.  Thank  you  very  much. 

The  hearing  is  adjourned. 

Ms.  Browner.  Thank  you,  Mr.  Chairman. 

[Whereupon,  at  11:56  a.m.,  the  subcommittee  was  adjourned,  to 
reconvene  at  the  call  of  the  Chair.] 

[Administrator  Browner's  statement  and  the  bill  S.  1834  follow:] 


31 

Prepared  Statement  of  Carol  M.  Browner,  Administrator,  U.S.  Environmental 

Protection  Agency 

introduction 

Mr.  Chairman  and  members  of  the  Subcommittee:  Thank  you  for  inviting  me  to 
come  before  you  today  to  testify  about  the  Clinton  Administration's  Superfund 
reform  proposal.  The  Environmental  Protection  Agency  and  numerous  other  depart- 
ments and  agencies  have  worked  hard  for  the  last  nine  months  to  reach  this  day.  I 
am  very  proud  of  my  staff  and  the  teamwork  shown  within  the  Administration  that 
enabled  us  to  develop  this  proposal.  I  also  wish  to  thank  you,  Mr.  Chairman,  and 
the  members  and  staff  of  the  Subcommittee  for  working  with  us  over  the  last  sever- 
al months  to  help  bring  this  package  of  legislative  reforms  to  fruition.  I  come  before 
you  today  with  a  legislative  package  that  fundamentally  will  change  the  way  Super- 
fund  works.  This  package  is  the  result  of  unprecedented  outreach  to  and  involve- 
ment of  a  broad  range  of  groups  interested  in  Superfund,  including  industry,  envi- 
ronmentalists, community  groups,  environmental  justice  advocates.  State  and  local 
governments,  and  the  insurance  industry.  The  package  the  Administration  submits 
to  you  today  has  strong  support  among  these  groups,  and  I  look  forward  to  working 
with  you  over  the  coming  year  to  see  it  enacted  into  law. 

When  I  appeared  before  this  Subcommittee  last  May,  I  set  out  my  plan  for  re- 
forming Superfund.  While  I  made  clear  at  the  time  that  legislative  changes  would 
be  needed  to  reform  the  program,  I  also  committed  to  announcing  and  implement- 
ing a  series  of  administrative  reforms  to  the  Superfund  program.  In  June,  we  an- 
nounced a  list  of  major  improvements  to  push  the  program  to  achieve  as  much  fair- 
ness and  efficiency  as  is  possible  under  the  current  law.  These  reforms  currently  are 
being  implemented.  We  also  initiated  an  effort  to  gather  and  consolidate  the  data 
needed  to  make  educated  decisions  about  possible  changes  in  Superfund.  That  effort 
is  now  complete. 

Most  importantly,  I  convened  a  group  of  Superfund  stakeholders  from  a  broad 
range  of  backgrounds  to  advise  me  on  legislative  changes  needed  to  make  Superfund 
more  fair  and  efficient.  This  group,  under  the  auspices  of  the  National  Advisory 
Council  on  Environmental  Policy  and  Technology  and  chaired  by  John  Sawhill  of 
the  Nature  Conservancy,  worked  throughout  the  summer  and  early  fall  to  develop  a 
package  of  consensus  recommendations,  which  were  presented  to  me  in  early  Octo- 
ber. These  consensus  recommendations  formed  the  cornerstone  of  the  Administra- 
tion's package,  and  I  wish  to  thank  all  the  people  who  participated  in  the  NACEPT 
process  for  giving  substantial  time  and  effort  to  make  it  work. 

While  the  NACEPT  process  was  moving  forward,  an  outside  group  working  under 
the  auspices  of  the  Keystone  Center  and  the  Vermont  Law  School  also  was  working 
hard  to  develop  a  consensus  proposal  for  Superfund  reform.  This  group,  called  the 
National  Commission  on  Superfund  and  chaired  by  Jonathan  Lash  of  Vermont  Law 
School,  presented  its  conclusions  in  a  report  issued  last  month.  This  report  came  to 
conclusions  that  were  very  similar  to  the  NACEPT  group's  recommendations. 

These  two  proposals  outline  a  comprehensive  detailed  approach  to  Superfund 
reform.  The  Administration  has  benefited  greatly  from  the  input  of  both  of  these 
groups,  and  I  think  the  prospects  for  passing  Superfund  reform  legislation  in  this 
Congress  are  far  greater  because  of  their  efforts. 

The  Current  State  of  Superfund 

Let  me  start  out  by  briefly  outlining  the  current  state  of  the  program  and  then 
move  into  the  specifics  of  the  Administration  propos£il. 

Superfund  was  enacted  in  1980  in  response  to  public  outcry  over  Love  Canal  in 
New  York  and  the  Valley  of  the  Drums  in  Kentucky,  which  had  become  s3rmbols  of 
a  widespread  environmental  problem  that  needed  national  attention.  The  uncon- 
trolled dumping  of  hazardous  wastes  in  some  cases  was  posing  serious  risks  to 
human  health  and  safety  and  threatening  valuable  natural  resources  such  as 
groundwater  aquifers. 

The  original  expectation  was  that  the  universe  of  sites  needing  clean-up  would  be 
only  a  few  hundred,  and  the  program  would  require  relatively  modest  resources  and 
would  be  paid  for  primarily  by  responsible  parties  (original  budget:  $1.6  billion  over 
5  years).  Clean-up  was  to  be  paid  for  by  the  parties  responsible  for  the  contamina- 
tion or,  if  they  couldn't  be  found,  by  a  trust  fund  generated  through  business  taxes, 
particularly  on  the  chemical  and  petroleum  industries. 

Since  1980,  the  expectations  for  Superfund  have  increased  dramatically.  Approxi- 
mately 1,300  sites  are  on  the  National  Priorities  List  for  Superfund  clean-up.  It  is 
establishes  estimated  that  a  total  of  3,000  eventually  will  be  a  Federal  clean-up  pri- 
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ority.  Approximately  one  of  every  four  Americans  lives  within  a  few  miles  of  an 
active  Superfund  site. 

Superfund  has  had  many  successes  during  its  13  year  tenure.  To  date,  Superfund 
has  completed  long-term  clean-ups  at  more  than  220  contaminated  sites,  and  an- 
other 1,100  sites  are  in  various  stages  of  completion.  Additionally,  in  more  than 
3,500  actions  at  2,700  different  sites  across  the  country,  Superfund  has  led  to  the 
emergency  removal  of  hazardous  substances  that  were  posing  immediate  health  and 
safety  risks  to  neighboring  communities. 

Superfund  was  structured  on  the  principle  that  polluters  should  pay  for  clean-up. 
As  a  result  of  Superfund  enforcement  actions,  responsible  private  parties  now  are 
performing  70  percent  of  all  clean-ups,  and  they  have  committed  $8.3  billion  to 
reduce  threats  to  public  health  and  the  environment,  clean  up  groundwater,  and  re- 
store sites  to  productive  use.  In  addition,  through  Superfund  over  1,600  public 
health  assessments  have  been  completed  at  hazardous  waste  sites,  and  significant 
advances  have  been  made  in  basic  and  applied  research  related  to  hazardous  sub- 
stances. Superfund  also  has  spurred  advances  in  clean-up  technology.  In  cooperation 
with  industry  and  other  Federal  agencies,  EPA  has  identified  more  than  150  innova- 
tive technologies  now  being  used  to  treat  contaminated  soil,  groundwater,  sludge, 
and  sediments. 

Despite  these  accomplishments,  Superfund's  weaknesses  are  recognized  by  virtual- 
ly all  stakeholders,  and  they  threaten  to  undermine  the  efficacy  of  the  statute.  Criti- 
cisms of  Superfund  fall  into  six  broad  categories: 

1.  Inconsistent  clean-ups:  The  law  currently  does  not  specify  a  standard  level 
of  clean-up  nationwide;  instead,  it  establishes  a  complex  clean-up  framework 
under  which  applicable  and  relevant  and  appropriate  State  and  Federal  stand- 
ards are  used  to  set  clean-up  levels.  Consequently,  clean-up  goals,  remedies,  and 
costs  differ  site-by-site  across  the  country.  This  inconsistency  contributes  to  un- 
certainty, protracted  site-by-site  evaluation,  debate  over  clean-up  goals,  and 
higher  clean-up  costs. 

2.  High  transaction  costs:  Most  of  the  private  sector  costs  not  directly  associat- 
ed with  clean-up  activities  are  considered  "transaction  costs."  While  transaction 
costs  for  the  government  have  been  relatively  low,  there  is  wide-spread  agree- 
ment that  Superfund  clean-ups  generate  high  transaction  costs  in  private  party 
contribution  litigation  and  in  follow-up  litigation  between  those  parties  and  in- 
surance carriers.  While  high  transaction  costs  generally  have  not  been  incurred 
in  litigation  with  the  United  States  or  at  the  expense  of  clean-up  actions,  they 
do  have  an  adverse  social  impact.  These  costs  are  particularly  burdensome  to 
small  businesses. 

3.  Perceived  unfairness  in  the  liability  scheme:  Given  the  nature  of  the  waste 
and  the  information  available  at  most  hazardous  waste  sites,  the  harm  is  often 
"indivisible."  Principles  of  joint  and  several  liability  have  been  essential  to 
reaching  the  current  levels  of  clean-up  work  and  cost  recovery  from  private  par- 
ties at  sites  involving  these  "toxic  soups."  However,  the  liability  scheme  has 
often  been  criticized  as  being  unfair  and  economically  inefficient.  The  retroac- 
tive component  of  the  liability  scheme  has  been  criticized  for  penalizing  private 
parties  for  actions  they  took  that  may  have  been  legal  at  the  time  and  for  en- 
couraging litigation  between  private  parties  and  their  insurers.  With  regard  to 
joint  and  several  liability,  the  parties  who  initially  bear  the  cost  of  clean-up 
complain  that  they  are  forced  under  the  current  scheme  to  bring  additional  liti- 
gation against  other  parties.  The  process  in  which  costs  are  then  allocated 
among  multiple  parties,  either  by  courts  or  in  settlement  negotiations,  has  led 
to  endless,  and  enormously  expensive,  disputes.  This  results  in  needless  litiga- 
tion and  tremendous  uncertainty  among  responsible  parties,  large  and  small, 
about  how  much  of  the  response  costs  they  will  have  to  bear. 

4.  Overlapping  Federal/State  relationship:  The  Federal  government  has  pri- 
mary responsibility  for  implementing  the  Superfund  program,  and  it  has  exclu- 
sive access  to  the  money  in  the,  Superfund.  States,  however,  play  a  significant 
role  in  the  program's  implementation.  Certain  State  standards  apply  to  all 
clean-ups,  and  States  must  pay  a  share  of  clean-up  costs  at  non-Federal  facility 
sites.  In  addition,  States  have  significant  input  in  selecting  and  carrying  out 
clean-ups.  Due  to  this  overlapping  authority  and  responsibility.  Federal  and 
State  governments  often  disagree  over  the  degree  to  which  sites  should  be 
cleaned  up,  the  remedy  to  be  used,  and  the  allocation  of  costs.  These  disagree- 
ments contribute  to  the  cost  and  duration  of  clean-ups,  and  they  result  in  sub- 
stantial confusion  among  all  stakeholders. 

5.  Inadequate  community  involvement:  Many  communities  near  Superfund 
sites,  including  low  income,  minority,  and  Native  American  communities,  are 
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not  provided  with  the  opportunity  to  participate  fully  in  the  Superfund  process. 
These  and  other  communities  believe  the  program  does  not  address  local  cir- 
cumstances adequately  when  evaluating  risk  or  determining  the  method  and 
level  of  clean-up.  Consequently,  communities  may  conclude  that  the  resulting 
clean-up  is  overly  conservative  or  insufficiently  protective. 

6.  Impediments  to  economic  redevelopment:  Current  law  extends  liability  to 
both  past  and  prospective  owners  of  contaminated  sites.  As  a  result,  the  market 
value  of  older  industrial  sites  can  be  depressed,  because  the  specter  of  Super- 
fund  liability  diminishes  the  attractiveness  of  investing  in  industrial  areas. 
Many  claim  that  prospective  owners  who  want  to  develop  property  have  an  eco- 
nomic incentive  to  use  undeveloped,  or  "greenfield",  sites  to  avoid  potential  Su- 
perfund liability,  thereby  contributing  to  suburban  sprawl  and  exacerbating 
chronic  unemployment  often  found  in  inner-city  industrial  areas. 

A  Vision  of  the  New  Superfund 

The  Clinton  Administration  is  committed  to  new  Superfund  legislation  that  pro- 
tects human  health  and  the  environment  more  efficiently  and  more  fairly  than  does 
the  current  law.  To  achieve  this  goal,  the  Administration  has  been  guided  by  four 
objectives:  1)  reduce  the  time  and  costs  needed  to  clean  up  sites;  2)  make  the  liabil- 
ity scheme  more  fair  and  efficient;  3)  greater  involvement  of  communities  that  live 
near  sites  in  Superfund  decisions;  and  4)  remove  impediments  to  economic  redevel- 
opment of  contaminated  properties.  These  objectives  are  the  fundamental  building 
blocks  of  a  successful  reauthorization  proposal,  and  the  Clinton  Administration  pro- 
posal achieves  these  goals. 

The  Administration  proposal  will  shorten  the  time  required  to  conduct  clean-ups 
and  will  make  clean-ups  less  expensive  by  establishing  national  clean-up  levels  and 
generic  remedies,  eliminating  duplication  of  State  and  Federal  activities,  and 
streamlining  the  remedy  selection  process.  Transaction  costs  will  be  reduced  and 
greater  fairness  achieved  by  instituting  an  allocation  process  and  by  offering  more 
opportunities  for  mixed  funding  whereby  EPA  funds  some  portion  of  the  orphan 
share.  Joint  and  several  liability  will  be  retained  for  those  parties  who  do  not  accept 
their  allocation  and  settle  with  the  government.  By  exempting  "de  micromis"  par- 
ties (truly  tiny  contributors),  expediting  settlements  for  "de  minimis"  parties  (those 
whose  contribution  is  small  relative  to  other  parties)  and  certain  parties  with  an 
inability  to  pay  for  clean-up  costs  (such  as  bankrupt  parties  and  small  businesses), 
providing  settlers  with  greater  finality,  and  capping  the  liability  of  generators  and 
transporters  of  municipal  solid  waste,  the  Administration  proposal  achieves  greater 
fairness  and  reduces  transaction  costs.  The  Environmental  Insurance  Resolution 
Fund,  an  idea  developed  by  insurers  and  potentially  responsible  parties  (PRPs)  will 
provide  responsible  parties  with  a  mechanism  for  resolving  coverage  disputes  with 
their  insurers  through  the  insurance  resolution  fund  holds  the  potential  for  signifi- 
cantly reducing  the  number  of  disputes  that  end  up  in  court,  thereby  reducing 
transaction  costs  for  insurers  and  responsible  parties. 

The  Administration  proposal  encourages  beneficial  reuse  of  contaminated  proper- 
ties by  removing  disincentives  for  property  transfers  and  clean-ups  and  by  facilitat- 
ing voluntary  clean-ups.  It  will  lead  to  a  more  positive  relationship  between  the 
Federal  government  and  the  States,  and  it  will  increase  the  use  of  State  resources 
by  providing  Superfund  resources  to  qualified  States  and  authorizing  those  States  to 
conduct  clean-ups  of  sites  of  Federal  concern.  In  addition,  it  will  accomplish  more 
clean-ups  by  more  effectively  leveraging  the  combined  resources  of  EPA,  other  Fed- 
eral agencies.  States,  local  governments,  and  private  parties. 

The  Administration  proposal  addresses  the  concerns  of  disadvantaged  communi- 
ties by  building  environmental  justice  criteria  into  the  process  for  evaluating  sites 
to  be  placed  on  the  National  Priorities  List  and  by  authorizing  EPA  to  undertake  a 
series  of  environmental  justice  demonstration  projects.  The  Administration  proposal 
provides  a  strong  role  for  the  local  community  in  future  land  use  determinations 
and  remedy  selection  decisions,  thereby  making  those  communities  more  effective 
participants  in  the  system. 

Though  provisions  concerning  improvements  to  the  natural  resource  damage  as- 
sessment process  are  not  included  in  this  bill,  the  Administration  is  committed  to 
such  improvements.  The  Administration  is  in  the  process  of  evaluating  and  develop- 
ing recommendations  on  these  issues  and  will  be  providing  them  at  the  appropriate 
time. 

I  would  now  like  to  go  into  a  little  more  detail  on  each  of  the  provisions  of  the 
proposal,  and  then  I  would  gladly  yield  to  questions.  The  detailed  priorities  of  the 
Administration  proposal  are  as  follows: 
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1.  Speeding  Clean-ups,  Cutting  Costs 

The  heart  of  Superfund  reform  has  to  be  speeding  the  pace  and  lowering  the  cost 
of  clean-up.  Whether  one  talks  to  responsible  parties,  community  groups,  environ- 
mentalists, or  other  interested  parties,  all  agree  that  the  process  for  studying  sites 
and  evaluating,  selecting  and  implementing  remedies  simply  takes  too  long  and 
costs  too  much  today.  Before  we  can  improve  this  process,  we  must  decide  once  and 
for  all:  how  clean  is  clean? 

The  Administration's  proposal  is  premised  on  the  principle  that  all  communities 
are  entitled  to  receive  the  same  protection  from  potential  health  hazards  associated 
with  Superfund  sites.  The  proposal  will  reduce  clean-up  costs  by  setting  national 
goals  for  the  protection  of  health  and  the  environment  and  setting  national  clean-up 
levels  consistent  with  these  goals  to  be  used  at  individual  sites.  EPA  would  set  clear 
national  clean-up  levels  for  those  contaminants  found  most  commonly  at  sites. 
These  standards  would  save  significant  time  and  money  currently  spent  on  site-spe- 
cific studies.  Some  site-specific  evaluation  still  will  be  necessary  at  every  site  and 
this  evaluation  could  lead  to  a  modified  standard  at  a  particular  sitel  However,  the 
clean-up  levels  would  allow  EPA  to  standardize  much  of  the  process  that  currently 
must  be  done  over  and  over  at  each  site. 

Site-specific  risk  assessment  will  continue  to  be  used  in  certain  circumstances 
where  either  national  clean-up  levels  have  not  been  promulgated  or  where  they  do 
not  apply  to  a  particular  site.  EPA  will  be  promulgating  a  national  risk  protocol  for 
conducting  risk  assessments  based  on  realistic  assumptions. 

The  proposal  also  would  provide  a  menu  of  cost  effective  generic  remedies  that 
could  be  used  at  certain  types  of  sites  without  lengthy  study.  This  menu  of  generic 
remedies  has  evolved  out  of  EPA's  13  years  of  experience  running  the  Superfund 
program.  At  certain  types  of  sites,  we  can  be  relatively  certain  of  the  type  of  remedy 
most  effective  for  cleaning  up  the  particular  contaminants  and  media  involved.  We 
therefore  can  avoid  "reinventing  the  wheel"  and  save  time  and  money. 

At  the  site-specific  level,  EPA  would  beise  clean-up  decisions  on  future  land  use.  A 
community  working  group  that  is  representative  of  the  affected  community  would 
recommend  to  EPA  a  post-clean-up  use  for  the  site  and  develop  a  site  reuse  plan.  In 
order  to  make  the  most  efficient  use  of  our  limited  resources,  consultation  with  the 
community  about  future  land  use  is  essential.  Where  a  property  is  located  in  an  in- 
dustrial area  and  the  community  determines  that  a  factory  should  be  sited  on  the 
property  after  clean-up,  there  is  no  reason  to  clean  the  site  to  residential  levels.  We 
must  work  with  communities  to  design  clean-ups  that  meet  their  needs  and  their 
reasonably  anticipated  future  uses  for  sites. 

The  requirement  for  clean-ups  to  meet  all  relevant  and  appropriate  requirements 
would  be  eliminated.  Applicable  State  and  Federal  requirements  would  be  retained. 
Relevant  and  appropriate  requirements  have  proven  to  be  a  source  of  delay  and  ex- 
pense in  selecting  remedies.  They  also  have  proven  to  be  a  significant  cause  of  in- 
consistency in  clean-up  levels  around  the  country.  The  national  clean-up  levels 
would  provide  much  more  consistency  and  ensure  that  clean-up  standards  are  risk- 
based. 

The  statutory  preference  for  permanence  and  treatment  would  be  eliminated  and 
replaced  by  the  concept  of  long-term  reliability  and  a  preference  for  treatment  of 
hot  spots.  Long-term  reliability  would  provide  EPA  with  an  impetus  to  select  dura- 
ble remedies,  but  it  would  not  restrict  the  Agency  from  considering  other  factors 
such  as  community  acceptance  of  the  remedy,  the  reasonableness  of  its  cost,  and  the 
availability  of  other  treatment  technologies.  The  preference  for  treatment  of  hot 
spots  will  ensure  that  the  most  contaminated  areas  at  sites  and  other  areas  where 
contamination  cannot  be  readily  contained  will  receive  treatment. 

In  making  its  final  remedy  selection  decision  at  a  site,  EPA  would  weigh  the  costs 
of  each  alternative  clean-up  method.  Where  EPA  determines  that  current  clean-up 
technologies  are  not  practicable  for  a  particular  waste,  EPA  could  defer  final  clean- 
up while  new  clean-up  technologies  are  being  developed,  provided  the  site  has  been 
stabilized  and  protection  of  public  health  has  been  ensured  by  addressing  immediate 
risks. 

2.  Reducing  Transaction  Costs  and  Increasing  Fairness 

The  Administration  proposal  represents  a  strong  commitment  to  greatly  reducing 
transaction  costs.  The  proposal  provides  special  accommodation  for  small  businesses 
and  contributors  of  small  amounts  of  waste.  It  will  maintain  the  current  level  of 
clean-ups  managed  by  PRPs,  and  it  addresses  the  on-going  litigation  between  insur- 
ers and  policy  holders  with  clean-up  responsibilities.  It  achieves  all  these  goals  with- 
out introducing  new  litigation  issues  or  expensive  administrative  abjudication  proce- 
dures. 
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Generators  and  transporters  of  negligible  amounts  of  waste  ("de  micromis"  par- 
ties), including  many  small  businesses,  would  be  exempt  from  liability.  Generators 
and  transporters  of  small  amounts  of  waste  ("de  minimis"  parties),  and  parties 
unable  to  pay  their  full  responsibility  for  Superfund  clean-ups,  would  be  provided  an 
early  opportunity  to  settle  their  liability  with  a  full  release  from  the  government 
and  protection  against  suits  by  third  parties.  These  provisions  include  an  expedited 
settlement  process  for  small  businesses  and  other  parties  who  are  financially  unable 
to  bear  their  full  share  of  liability.  In  addition,  generators  and  transporters  of  mu- 
nicipal solid  waste  would  have  the  opportunity  to  settle  with  the  government  before 
the  allocation  process  commences.  The  liability  of  these  parties  would  be  capped  at 
10  percent  of  costs  at  the  site.  Owners  and  operators  of  municipal  solid  waste  land- 
fills would  be  able  to  settle  early  as  well,  and  the  amount  of  their  payment  would  be 
subject  to  an  ability-to-pay  analysis  crafted  specifically  to  consider  the  special  liabil- 
ities of  municipal  governments. 

At  every  multi-party  site  where  the  EPA  has  taken  action,  an  allocations  process 
would  be  conducted  by  a  neutral  professional  with  Superfund  expertise  to  recom- 
mend a  share  of  responsibility  for  each  identified  PRP.  Let  me  emphasize  here  that 
the  Administration  proposal  relies  on  an  informal  process  to  perform  these  alloca- 
tions. The  Administration  does  not  want  to  see  the  allocations  process  turn  into  an 
overly  bureaucratic,  "big-government"  solution.  Specifically,  we  believe  an  informal 
process  managed  by  experienced  allocators  is  preferable  to  the  establishment  of  a 
formalistic,  legalistic  system  based  on  Federal  administrative  law  judges. 

Potentially  responsible  parties  would  be  provided  an  opportunity  to  settle  their 
liability  to  the  United  States  based  on  the  recommended  allocation  and  obtain  pro- 
tection against  future  liability.  Such  parties  also  would  have  the  opportunity  to  pay 
a  premium  and  receive  a  settlement  from  the  United  States  absolving  theni  of 
future  liability.  To  ensure  that  neither  the  allocation  process,  nor  litigation  against 
recalcitrants,  will  slow  the  pace  of  clean-up,  EPA  will  still  retain  its  authority  to 
issue  clean-up  orders  in  all  cases.  To  facilitate  settlements,  Superfund  resources 
would  be  used  to  cover  all  the  recommended  shares  attributable  to  clearly  liable 
parties  that  can  be  identified  but  are  no  longer  in  business  or  able  to  pay  their 
share.  The  agreement  of  the  government  to  pay  a  large  portion  of  the  orphan  share 
demonstrates  this  Administration's  commitment  to  reducing  litigation  and  increas- 
ing the  fairness  in  this  program. 

In  order  to  greatly  reduce  ongoing  private  litigation,  the  United  States  would 
pursue  non-settling  parties  to  require  site  response  activities,  compel  the  payment  of 
allocated  shares,  and  recover  expended  funds.  Such  actions  would  be  premised  on 
joint  and  several  liability  for  the  non-settlers,  and  they  could  result  in  the  recovery 
of  some  or  all  of  the  orphan  share  if  the  United  States  prevails.  The  retention  of 
joint  and  several  liability  is  essential  to  the  new  liability  scheme  to  ensure  that  re- 
sponsible parties  resolve  their  liability  through  the  allocation  and  settlement  proc- 
ess rather  than  through  litigation.  Again,  the  agreement  of  the  government  to  take 
on  the  responsibility  of  pursuing  non-settling  parties  represents  a  commitment  to 
reducing  transaction  costs  and  litigation  for  private  parties.  Pursuing  non-settlers 
will  be  difficult  and  costly  in  some  cases,  but  it  provides  settling  parties  with  the 
certainty  that  they  can  settle  with  the  government  for  their  share  and  not  concern 
themselves  with  going  after  other  parties  for  contribution  or  being  sued  by  other 

parties.  .  i-  i    j 

A  new  Environmental  Insurance  Resolution  Fund  (EIRE)  would  be  established 
with  the  objectives  of  ensuring  resolution  of  insurance  claims  related  to  Superfund 
liability  for  pre-1986  disposal  of  waste,  and  ensuring  interstate  equity  in  such  resolu- 
tions. The  litigation  over  these  claims  is  currently  a  major  source  of  litigation  relat- 
ed to  Superfund— costing  approximately  $300  million  per  year.  Based  on  recommen- 
dations from  the  insurance  industry,  the  EIRE  would  be  financed  by  fees  and  assess- 
ments on  the  insurance  industry.  The  EIRE  will  be  structured  to  ensure  that  nei- 
ther the  Superfund  nor  general  revenues  may  be  used  in  the  claim  resolution  proc- 
ess. 
3.  Expanding  State  Authority 

The  Administration  proposal  would  enhance  the  State  role  in  Superfund  and  limit 
the  overlap  between  the  Federal  and  State  governments  at  specific  sites  by  estab- 
lishing the  principle  that  only  one  governmental  entity  would  have  responsibility 
for  each  site.  States  would  be  offered  the  opportunity  to  assume  responsibility  and 
authority  for  the  clean-up  of  specific  sites  within  their  boundaries.  States  could  elect 
to  take  on  clean-up  responsibilities  for  all  sites,  a  few  sites,  or  no  sites,  depending 
upon  their  interest  and  the  capabilities  of  their  program.  EPA  would  work  with  the 
States  to  help  them  develop  the  capacity  to  take  on  more  responsibility  under  the 
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program.  To  obtain  a  larger  role,  a  State  would  be  required  to  have  in  place  a  clean- 
up program  substantially  consistent  with  the  Federal  program.  States  would  be  pro- 
vided Federal  clean-up  funds  under  certain  conditions,  but  they  would  have  to  pay  a 
percentage  of  the  costs  at  these  sites.  While  States  could  require  clean-ups  to  meet 
more  stringent  standards,  they  would  have  to  pay  the  incremental  costs  entailed  in 
seeking  clean-ups  in  excess  of  these  standards. 

4.  Involving  Communities 

The  Administration  proposal  is  based  on  the  principle  that  communities  must  be 
involved  in  the  clean-up  process  from  the  time  a  site  is  discovered  to  the  time  it  is 
finally  cleaned  up.  Superfund,  after  all,  is  first  and  foremost  a  local  program.  The 
Administration  proposal  sets  out  several  innovative  mechanisms  for  getting  commu- 
nities involved  in  the  clean-up  process. 

Community  workgroups  would  be  established  as  advisory  bodies  at  Superfund 
sites.  These  advisory  groups  would  reflect  the  racial,  ethnic,  and  economic  makeup 
of  the  community,  and  they  would  include  all  community  elements  affected  by  the 
clean-up.  The  advice  and  preferences  of  these  groups  would  be  solicited  at  every 
stage  of  the  clean-up  process.  The  role  of  the  community  would  be  especially  impor- 
tant in  defining  future  uses  of  restored  sites,  which  will  be  an  important  criterion 
for  determining  clean-up  levels  and  technologies. 

EPA  would  help  set  up  and  fund  community  information  and  access  offices  in 
each  State.  These  offices  would  serve  as  information  clearinghouses  for  all  the  sites 
in  a  State.  I  believe  these  offices  will  provide  community  groups  v/ith  the  informa- 
tion and  assistance  they  need  to  be  full  players  in  the  clean-up  process. 

The  Administration  proposal  also  would  greatly  simplify  the  process  for  applying 
for  technical  assistance  grants  to  ensure  that  this  important  source  of  funding  is 
more  widely  available  to  community  groups  who  need  financial  assistance.  Commu- 
nities suffering  disproportionate  risks  would  be  eligible  for  environmental  justice 
demonstration  projects,  which  would  analyze  aggregate  risk,  site  rankings,  and  re- 
sponse activities  at  specific  sites. 

5.  Encouraging  Economic  Redevelopment 

The  Administration's  proposal  is  designed  to  reduce  current  Superfund-related  ob- 
stacles to  the  redevelopment  of  contaminated  sites.  Economic  redevelopment  and 
community  involvement  are  two  of  my  personal  priorities  in  this  package.  The 
flight  of  industry  from  urban  brownfields  to  suburban  and  rural  greenfields  is  often 
noted  in  the  press  these  days.  Inner  cities  lose  jobs  and  industry,  while  previously 
virgin  green  space  is  converted  to  industrial  uses  or  suburban  sprawl.  The  Adminis- 
tration proposal  addresses  this  issue  head  on. 

Currently,  parties  can  be  liable  under  Superfund  if  they  own  a  piece  of  contami- 
nated property,  whether  or  not  they  owned  the  property  when  the  contamination 
occurred  or  contributed  to  the  contamination.  Although  the  current  statute  provides 
for  an  innocent  landowner  defense,  this  provision  of  the  law  has  not  functioned  ef- 
fectively. Superfund  liability  for  current  owners  has  discouraged  prospective  pur- 
chasers from  buying  contaminated  property  and  banks  from  lending  money  for  such 
purchases. 

The  Administration  proposal  would  provide  an  exemption  from  Superfund  liabil- 
ity for  bona  fide  prospective  purchasers  of  contaminated  property,  so  long  as  they 
did  not  worsen  the  contamination  at  the  site  and  agreed  to  either  clean  up  the  prop- 
erty or  allow  the  government  or  responsible  parties  access  to  the  site  to  clean  it  up. 
Lenders  and  trustees  (such  as  bankruptcy  and  testamentary  trustees)  also  would  be 
given  protection  from  liability  under  certain  conditions  to  remove  the  current  disin- 
centive to  making  loans  and  assuming  a  fiduciary  role  with  respect  to  potentially 
contaminated  property. 

National  clean-up  levels  also  would  facilitate  economic  redevelopment  of  contami- 
nated properties  by  reducing  the  uncertainty  and  costs  associated  with  clean-up.  Na- 
tional clean-up  levels  and  generic  remedies  would  encourage  parties  to  clean  up 
sites  independent  of  government  supervision.  As  a  result,  clean-ups  would  be  fgister, 
and  remediated  sites  would  be  returned  to  economic  use  more  quickly. 

6.  Encouraging  Advances  in  Science  and  Technology 

The  Administration  proposal  would  improve  the  scientific  basis  for  evaluating 
risks  to  public  health  and  the  environment  posed  by  hazardous  waste  sites  through 
a  strong  technology  development  program.  It  would  encourage  the  development, 
demonstration,  and  commercialization  of  innovative,  efficient,  and  cost-effective 
clean-up  technologies.  Environmental  technology  development  must  be  nurtured 
and  encouraged  if  we  are  to  make  great  strides  in  the  coming  years.  Government 
must  share  some  of  the  risk  in  this  area.  Under  the  Administration  proposal,  the 
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government  would  share  with  private  parties  the  risk  of  employing  innovative  tech- 
nology to  clean-up  sites.  Specifically,  the  Superfund  trust  fund  would  contribute  a 
percentage  of  the  costs  of  any  additional  remedial  action  required  due  to  a  failed 
innovative  remedy,  as  opposed  to  placing  that  burden  entirely  on  private  parties. 


CONCLUSION 


In  conclusion,  the  Clinton  Administration  has  developed  a  package  of  Superfund 
reforms  with  the  cooperation  of  a  broad  range  of  interested  parties.  We  believe  our 
proposal  would  make  the  program  more  efficient  and  fair,  increase  community  in- 
volvement in  the  program,  and  remove  the  barriers  to  economic  development  that 
currently  exist  in  the  statute.  The  Administration  is  committed,  and  I  personally 
am  committed,  to  working  with  the  Congress  over  the  coming  months  to  ensure  that 
meaningful  reform  of  Superfund  is  passed  this  year. 

Mr.  Chairman,  thank  you  for  this  opportunity  to  address  the  Subcommittee.  Now 
I  will  be  happy  to  answer  any  questions  you  may  have. 
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103d  congress 
2d  Session 


S.  1834 


To  amend  the  Comprehensive  Environmental  Response,  Compensation,  and 
Liabihty  Act  of  1980,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7  (legislative  day,  January  25),  1994 
Mr.  Baucus  (by  request)  (for  himself  and  Mr.  Lautenberg)  introduced  the 
foUowng  bill;  which  was  read  t^vice  and  ordered  referred  to  the  Commit- 
tee on  Environment  and  Public  Works  for  consideration  only  of  matters 
Avithin  that  Committee's  jurisdiction,  provided  that  if  and  when  reported 
from  the  Committee,  the  bill  then  be  referred  to  the  Committee  on  Fi- 
nance for  consideration  only  of  matters  within  that  Committee's  jurisdic- 
tion for  a  period  not  to  exceed  thirty  session  days 


A  BILL 

To  amend  the  Comprehensive  Environmental  Response,  Com- 
pensation, and  Liabihty  Act  of  1980,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  may  be  cited  as  the 

5  "Superfund  Reform  Act  of  1994". 

6  (b)  Table  of  Contents. — 

Sec.  1.  Short  title;  table  of  contents. 
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TITLE  I— COMMUNITY  PARTICIPATION  AND  HUMAN  HEALTH 

Sec.  101.  Purposes  and  objectives. 
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1  TITLE  I— COMMUNITY  PARTICIPATION 

2  AND  HUMAN  HEALTH 

3  SEC.  101.  PURPOSES  AND  ACTIVITIES. 

4  The  purposes  and  objectives  of  the  community  par- 

5  ticipation  activities  required  by  this  title  are  to — 

6  (a)  inform  citizens  and  elected  officials  at  all 

7  levels  of  government  of  the  existence  and  status  of 

8  facilities  listed  on  the  National  Priority  List  and 
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1  contaminated  sites  identified  on  State  Registries  (as 

2  established  by  section  207  of  this  Act); 

3  (b)  provide  citizens  with  information  regarding 

4  the   Superfund   identification   and   cleanup   process 

5  and  maintain  lists  of  technical,  health  and  other  rel- 

6  evant  experts  licensed  or  located  in  the  state  who  are 

7  available  to  assist  the  community; 

8  (c)  ensure  wide  dissemination  of  and  access  to 

9  information  in  a  manner  that  is  easily  understood  by 

10  the    community,    considering    any   unique    cultural 

11  needs  of  the  community,  including  presentation  of 

12  information  orally  and  distribution  of  information  in 

13  languages  other  than  English;  and 

14  (d)  ensure  that  the  President  is  aware  of  and 

15  considers  the  views  of  affected  communities. 

16  SEC.  102.  EARLY,  DIRECT  AND  MEANINGFUL  COMMUNITY 

17  PARTICIPATION. 

18  (a)  Section  117(e)(1)  of  the  Comprehensive  Environ- 

19  mental   Response,   Compensation,   and   Liability  Act   of 

20  1980,  referred  to  in  this  Act  as  ''the  Act"  (42  U.S.C. 

21  9617)  is  amended  by  amending  the  first  sentence  to  read 

22  as  follows: 

23  "(1)  Authority. — Subject  to  such  amounts  as 

24  are  provided  in  appropriations  Acts  and  in  accord- 

25  ance  with  rules  promulgated  by  the  President,  the 
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1  President  may  make  grants  or  services  available  to 

2  any  group  of  individuals  which  may  be  affected  by 

3  a  release  or  threatened  release  of  a  hazardous  sub- 

4  stance  or  pollutant,  or  contaminant  at  or  from  a  fa- 

5  cility   where    there    is    significant    response    action 

6  under  this  Act  including,  a  site  assessment,  remedial 

7  investigation/feasibility  study,  or  removal  or  remedial 

8  action.". 

9  (b)  Section  117(e)  of  the  Act  is  amended  by  striking 

10  paragraph  (2)  and  inserting  in  the  following: 

11  "(2)  Ajmount. — The  amount  of  any  grants  or 

12  services  may  not  exceed  $50,000  for  a  single  recipi- 

13  ent  of  grants  or  services.  The  President  may  waive 

14  the  $50,000  limitation  in  any  case  where  such  waiv- 

15  er  is  necessary  to  carry  out  the  purposes  of  this  sub- 

16  section.  Each  recipient  of  grants  or  services  shall  be 

17  required,  as  a  condition  of  the  grants  or  services,  to 

18  contribute  at  least  20  percent  of  the  total  costs  of 

19  the  technical  assistance  for  which  such  grants  and 

20  services  are  made.  The  President  may  waive  the  20 

21  percent  contribution  requirement  if  the  grants  or 

22  services  recipient  demonstrates  financial  need,  and 

23  such  waiver  is  necessary  to  facilitate  public  partici- 

24  pation  in  the  selection  of  remedial  action  at  the  fa- 

25  cility.  Not  more  than  one  award  or  grants  or  serv- 
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1  ices  may  be  made  with  respect  to  a  single  facility, 

2  but  the  grants  or  services  may  be  renewed  to  facili- 

3  tate  public  participation  at  all  stages  of  remedial  ac- 

4  tion.". 

5  (c)   Section   117  of  the  Act  (42  U.S.C.   9617)   is 

6  amended  by  adding  after  subsection  (e)  the  following  new 

7  subsections: 

8  "(f)  Early,  Direct  and  Meaningful  Community 

9  Involvement. — The  President  shall  provide  for  early,  di- 

10  rect  and  meaningful  community  involvement  in  each  sig- 

1 1  nificant  phase  of  response  activities  taken  under  this  Act, 

12  The  President  shall  provide  the  community  with  access  to 

1 3  information  necessary  to  develop  meaningful  comments  on 

14  critical  decisions  regarding  facility  characterization,  risks 

15  posed  by  the  facility,  and  selection  of  removal  and  reme- 

16  dial  actions.  The  President  shall  consider  the  views,  pref- 

17  erences  and  recommendations  of  the  affected  community 

18  regarding  all  aspects  of  the  response  activities,  including 

19  the  acceptability  to  the  community  of  achieving  back- 

20  ground  levels. 

21  "(g)  Information  To  Be  Disseminated. — In  addi- 

22  tion  to  other  information  the  President  considers  appro- 

23  priate,  the  President  shall  ensure  that  the  community  is 

24  provided  information  on  the  following: 
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1  "(1)  the  availability  of  a  Technical  Assistance 

2  Grant  (TAG)  under  subsection   (e),   directions  on 

3  completing  the  TAG  application,  and  the  details  of 

4  the  application  process; 

5  "(2)  the  possibility  (where  relevant)  that  mem- 

6  bers  of  a  community  may  qualify  to  receive  an  alter- 

7  native  water  supply  or  relocation  assistance; 

8  "(3)  the  Superfund  process,  and  rights  of  pri- 

9  vate    citizens    and    public    interest    or    community 

10  groups; 

11  "(4)  the  potential  for  or  existence  of  a  Commu- 

12  nity  Working  Group  (CWG)  established  under  sub- 

13  section  (i)  (as  added  by  the  Superfund  Reform  Act 

14  of  1994);  and 

15  "(5)  an  objective  description  of  the  facility's  lo- 

16  cation  and  characteristics,  the  contaminants  present, 

17  the  known  exposure  pathways,  and  the  steps  being 

18  taken  to  assess  the  risk  presented  by  the  facility. 

19  *'(h)   Process  For  Invol\^ment. — ^As  early  as 

20  practicable  after  site  discovery,  the  President  shall  provide 

21  regular,  direct,  and  meaningful  community  involvement  in 

22  all   phases   of  the   response   activities    at   the   facility, 

23  including — 

24  "(1)  Site  assessment. — ^Whenever  practicable, 

25  during  the  site  assessment,  the  President  shall  solicit 
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1  and  evaluate  the  concerns  and  interests  of  the  com- 

2  munity  likely  affected  by  the  facility.  The  evaluation 

3  may  consist  of  face-to-face  community  surveys,   a 

4  minimum  of  one  public  meeting,  written  responses  to 

5  significant      concerns,      and      other      appropriate 

6  participatory  activities. 

7  "(2)    Remedl\l    investigation/feasibility 

8  STUDY. — During  the  remedial  investigation  and  fea- 

9  sibility  study,  the  President  shall  solicit  the  views 

10  and  preferences  of  the  community  on  the  remedi- 

11  ation  and  disposition  of  the  hazardous  substances, 

12  pollutants  or  contaminants  at  the  site.  The  commu- 

13  nity's  views  and  preferences  shall  be  described  in  the 

14  remedial  investigation  and  feasibility  study  and  con- 

15  sidered  in  the  development  of  remedial  alternatives 

16  for  the  facility.". 

17  SEC.  103.  COMMUNITY  WORKING  GROUPS. 

18  Section  117  of  the  Act  (42  U.S.C.  9617)  is  amended 

19  by  adding  after  subsection  (h)  (as  added  by  this  Act)  the 

20  following  new  subsection: 

21  "(i)  Community  WomaNG  Groups. — 

22  "(1)  Creation  and  responsibilities. — The 

23  President  shall  provide  the  opportunity  to  establish 

24  a  representative  public  forum,  known  as  a  Commu- 

25  nity  Working  Group  (CJWG),  to  achieve  direct,  regu- 
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1  lar    and    meaningful    consultation    with    community 

2  members  throughout  all  stages  of  a  response  action. 

3  The  President  shall  consult  with  the  CWG  at  each 

4  significant  phase  of  the  remedial  process. 

5  "(2)     Information     clearinghouse. — The 

6  CWG  shall  sei-ve  as  a  facility  information  clearing- 

7  house  for  the  community.  In  addition  to  maintaining 

8  records  of  facility  status  and  lists  of  active  citizen 

9  groups  and  available  experts,  the  CWG  shall  also  be 

10  a  repository  for  health  assessment  information  and 

1 1  other  related  health  data. 

12  "(3)  Land  use  recommendations. — To  es- 

13  tablish  land  use  expectations  more  reliably,  and  ob- 

14  tain  greater  community  support  for  remedial  deci- 

15  sions  affecting  future  land  use,  the  President  shall 

16  consult  Avith  the  CWG  on  a  regular  basis  throughout 

17  the  remedy  selection  process  regarding  reasonably 

18  anticipated  future  use  of  land  at  the  facility.  The 

19  CWG  may  offer  recommendations  to  the  President 

20  at  any  time  during  the  response  activities  at  the  fa- 

21  cility  on  the  reasonably  anticipated  future  use  of 

22  land  at  the  facility,  taking  into  account  development 

23  possibilities   and   future  waste   management  needs. 

24  The    President    shall    not   be    bound    by   any   rec- 

25  ommendation  of  the  CWG.  However,  when  the  CWG 
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1  achieves   substantial   agreement   on   the   reasonably 

2  anticipated  future  use  of  the  land  at  the  facility,  the 

3  President  shall  give  substantial  weight  to  that  rec- 

4  ommendation.   In  cases  where  there  is  substantive 

5  disagreement  within  the  CWG  over  a  recommenda- 

6  tion  regarding  the  reasonably  anticipated  future  use 

7  of  land  at  the  facility,  the  President  shall  seek  to 

8  reconcile  the  differences.  In  the  event  of  continued 

9  substantive  disagreement,  substantial  weight  shall  be 

10  given  to  the  views  of  the  residents  of  the  affected 

11  community.  Should  the  President  make  a  determina- 

12  tion  that  is  inconsistent  with  a  CWG  recommenda- 

13  tion  on  the  reasonably  anticipated  future  use  of  land 

14  at  the  facility,  the  President  shall  issue  a  written 

15  reason  for  the  inconsistency. 

16  "(4)  Members. — CWG  membership  shall  not 

17  exceed  twenty  persons.  CWG  members  shall  serve 

18  without   pay.    Nominations    for    CWG    membership 

19  shall  be  solicited  and  accepted  by  the  President.  Se- 

20  lection  of  CWG  members  shall  be  made  by  the  Presi- 

21  dent.  In  selecting  citizen  participants  for  the  CWG, 

22  the  President  shall  provide  notice  and  an  oppor- 

23  tunity  to  participate  in  CWGs  to  persons  who  poten- 

24  tially  are  affected  by  facility  contamination  in  the 

25  community.  Special  efforts  shall  be  made  to  ensure 
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1  that  the  composition  of  CWGs  reflects  a  balanced 

2  representation  of  all  those  interested  in  facility  re- 

3  mediation.  In  general,  it  shall  be  appropriate  for  the 

4  President  to  offer  members  of  the  following  groups 

5  representation  on  a  CWG — 

6  "(A)  Residents  and/or  landowners  who  live 

7  on  or  have  property  immediately  adjacent  to  or 

8  near  the  facility,  or  who  may  be  directly  af- 

9  fected  by  releases  from  the  facility,  with  a  mini- 

10  mum  of  one  representative  of  the  recipient  a 

11  grant  for  technical  assistance,  if  any,  awarded 

12  under  subsection  (e); 

13  ''(B)  Persons  who,  although  not  physically 

14  as  close  to  the  facility  as  those  in  the  group 

15  identified  in  subparagraph  (A),  may  be  poten- 

16  tially  affected  by  releases  from  the  facility; 

17  "(C)  Members  of  the  local  medical  commu- 

18  nity  who  have  resided  in  the  community  for  at 

19  least  five  years; 

20  "(D)  Representatives  of  Indian  tribes; 

21  "(E)   Representatives   of  citizen,   environ- 

22  mental  or  public  interest  groups  with  members 

23  residing  in  the  community; 

24  "(F)  Local  government  officials; 
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1  "(G)  Workers  at  the  facility  who  will  be  in- 

2  volved  in  actual  cleanup  operations; 

3  "(H)   Persons  at  the  facility  during  re- 

4  sponse  actions; 

5  "(I)    Facility  owners   and   the   significant 

6  PRPs  who,  whenever  practicable,   represent  a 

7  balance  of  interests;  and, 

8  "(J)  Members  of  the  local  business  com- 

9  munity. 

10  "(5)   Other  community  views. — The  exist- 

11  ence  of  a  CWG  shall  not  affect  or  diminish  any 

12  other  obligation   of  the   President  to   consider  the 

13  views  of  any  person  in  selecting  response  actions 

14  under  this  Act.". 

15  SEC.  104.  CITIZEN  INFORMATION  AND  ACCESS  OFFICES. 

16  Section  117  of  the  Act  (42  U.S.C.  9617)  is  amended 

17  by  adding  after  subsection  (i)  (as  added  by  this  Act)  the 

1 8  following  new  subsection: 

19  "(j)  Citizen  Information  and  Access  Offices. — 

20  "(1)  Creation  and  responsibilities. — The 

21  Administrator  shall  ensure  that  an  independent  Citi- 

22  zen  Information  and  Access  Office  (CIAO)  is  estab- 

23  lished  in  each  state  and  on  each  tribal  land  affected 

24  by  a  National  Priorities  List  facility. 
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1  "(2)  Primary  functions. — The  primary  fanc- 

2  tions  of  each  CIAO  shall  be  to — 

3  "(A)  inform  citizens  and  elected  officials  at 

4  all  levels  of  government  of  the  existence  and 

5  status  of  National  Priorities  List  facilities  in 

6  the  state; 

7  "(B)    provide    citizens    with    information 

8  about  each  phase  of  the  Superfund  process,  in- 

9  eluding  the  site  identification,  assessment  and 

10  cleanup  phases; 

11  "(C)  ensure  wide  distribution  of  informa- 

12  tion  that  is  easily  understood  by  citizens; 

13  "(D)  serve  as  a  state-wide,  or  tribal  land- 

14  wide  clearinghouse  of  information;  and 

15  "(E)  assist  in  the  Administrator's  efforts 

16  to  notify,  nominate,  and  select  potential  Com- 

17  munity  Working  Group  members.". 

18  SEC.  105.  RESPONSE  TO  COMMENTS. 

19  Section  117(a)  (42  U.S.C.  9617(a))  of  the  Act  is 

20  amended  by  striking  "both  of  from  the  phrase  imme- 

21  diately  preceding  paragraph  (1)  and  by  inserting  after 

22  paragraph  (2)  the  following  new  paragraph: 

23  "(3)    Consider    the    recommendations    of   any 

24  Community  Working   Group,   community  members 

25  and   Technical   Assistance   Grant   recipients   estab- 
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1  lished  for  the  facility  pursuant  to  this  section.  Pro- 

2  vide,  in  writing  a  response  to  each  significant  com- 

3  ment  received  during  the  pubhc  comment  period. 

4  The  written  response  shall  include  an  explanation  of 

5  how  the  lead  agency  has  used  or  rejected  significant 

6  comments  of  the  Community  Working  Group  in  its 

7  final  decision.". 

8  SEC.  106.  MULTIPLE  SOURCES  OF  RISK  DEMONSTRATION 

9  PROJECTS. 

10  Section  117  of  the  Act  (42  U.S.C.  9617)  is  amended 

11  by  adding  after  subsection  (j)  (as  added  by  this  Act)  the 

12  following  new  subsection: 

13  "(k)  Multiple  Sources  of  Risk  Demonstration 

14  Projects. — 

15  "(1)  In  general. — The  Administrator  shall  se- 

16  lect  at  least  10  demonstration  projects  to  be  imple- 

17  mented  over  a  five  year  period,  relating  to  the  iden- 

18  tification,  assessment,  management  of,  and  response 

19  to,  multiple  sources  of  risk  in  and  around  designated 

20  facilities.  These  demonstration  projects  will  examine 

21  various  approaches  to  protect  communities  exposed 

22  to  such  multiple  sources  of  risk.  The  Administrator 

23  shall  promulgate  regulations  that  set  forth  the  cri- 

24  teria  by  which  demonstration  projects  will  be  se- 

25  lected. 
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1  "(2)  Additional  health  benefits. — In  the 

2  course  of  conducting  these  demonstration  projects,  if 

3  a  distinct  pattern  of  adverse  health  effects  is  identi- 

4  fied  in  the  surrounding  community,  the  Adminis- 

5  trator   shall    consider   the   provision   of   additional 

6  health  benefits  to  the  affected  community,  in  an  ef- 

7  fort  to  improve  community  health  and  welfare.  Addi- 

8  tional  benefits  may  include  services  such  as  consulta- 

9  tions  on  health  information  and  health  screening, 

10  the  kind  and  availability  of  which  will  be  set  forth 

11  in   regulations   promulgated  by  the  Administrator. 

12  These  benefits  shall  not  duplicate  any  activities  al- 

13  ready  undertaken  at  those  facilities  by  the  Agency 

14  for  Toxic  Substances  and  Disease  Registry  under 

15  section  104(i)  of  this  Act. 

16  "(3)  Multiple  sources  of  risk. — For  the 

17  purposes  of  this  section,  the  term  "multiple  sources 

18  of  risk"  means — 

19  "(A)  health  risks  from  the  existence  of  and 

20  exposure  to  hazardous  substances  in  the  vicinity 

21  of  a  facility  for  which  a  response  action  under 

22  this  Act  is  considered,  which  may  present  risks 

23  to  persons  who  are  also  at  risk  due  to  condi- 

24  tions  at  such  a  facility;  or 
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1  "(B)  health  risks  from  releases  or  threat- 

2  ened  releases  of  a  hazardous  substance,  poUut- 

3  ant  or  contaminant  from  facilities,  permitted  or 

4  otherwise,  in  the  vicinity  of  a  facility  for  which 

5  a  response  action  under  this  Act  is  being  con- 

6  sidered,  which  may  present  risks  to  persons  who 

7  are  also  at  risk  due  to  the  specific  facility  for 

8  which  a  response  action  is  being  considered. 

9  "(4)    Consistency    with    designation    of 

10  empowerment   zones. — The   Administrator   shall, 

11  to  the  maximum  extent  practicable,  select  locations 

12  for   conducting   demonstration   projects   under   this 

13  subsection  that  coincide  with  areas  which  have  been 

14  identified  as  empowerment  zones  under  the  Omnibus 

15  Budget   Reconciliation  Act   of   1994    (Public   Law 

16  103-66). 

17  "(5)  Right  to  Petition. — ^Any  person  may 

18  petition  the  Administrator  to  conduct  a  demonstra- 

19  tion  project  under  this  subsection  at  a  specified  loca- 

20  tion.  Without  regard  to  paragraph  (4),  the  Adminis- 

21  trator  may  grant  such  a  petition  if — 

22  "(A)   the  petition   sets  out  a  reasonable 

23  basis  in  fact  that  the  population  residing  in  the 

24  vicinity  of  the  specified  location  may  be  exposed 
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1  to  multiple  sources  of  risk  as  described  in  para- 

2  graph  (3)  and; 

3  "(B)  the  petition  otherwise  meets  the  re- 

4  quirements  of  regulations  promulgated  by  the 

5  Administrator  which  set  forth  the  criteria  by 

6  which  demonstration  projects  will  be  selected. 

7  "(6)  Reviews  of  petitions. — The  Adminis- 

8  trator's    determinations    and    reviews    of   petitions 

9  under  this  subsection  are  committed  to  the  Adminis- 

10  trator's  unreviewable  discretion. 

11  "(7)  Interagency  coordination. — The  Ad- 

12  ministrator  shall  coordinate  with  other  departments 

13  or  agencies  as  necessary  in  carrying  out  the  respon- 

14  sibilities  of  this  subsection.". 

15  SEC.  107.  ASSESSING  RISKS  FROM  MULTIPLE  SOURCES. 

16  Section  105(a)  of  the  Act  (42  U.S.C.  9605(a))  is 

17  amended  by  adding  after  paragraph  (10)  the  following 

18  new  paragraph: 

19  "(11)  standards  and  procedures  for  assessing 

20  the  risks,  and  the  cumulative  impact  of  such  risks, 

21  posed  by  the  release  or  threatened  release  of  hazard- 

22  ous  substances,  or  pollutants,  or  contaminants  from 

23  multiple   sources  of  risk   (as   described  in   section 

24  117(1) (3)  of  this  Act)  in  and  around  a  facility,  for 

25  utilization   in   response   actions   authorized  by  this 
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1  Act.   The  demonstration  projects  authorized  under 

2  subsection  117(1)  of  this  Act  shall  be  used  to  help 

3  meet  the  requirements  of  this  subsection.". 

4  SEC.  108.  MULTIPLE  SOURCES  OF  RISK  IN  PRIORITY  SET- 

5  TING. 

6  Section     105(a)(8)(A)     of    the    Act     (42     U.S.C. 

7  9605(a)(8)(A))  is  amended  by  adding  in  the  last  sentence 

8  before  *'and  other  appropriate  factors"  the  following  "the 

9  presence  of  multiple  sources  of  risk  (described  in  section 

10  117(1)(3)  of  this  Act)  to  affected  communities.". 

1 1  SEC.  109.  DISEASE  REGISTRY  AND  MEDICAL  CARE  PROVID- 

12  ERS. 

13  Section  104(i)(l)  of  the  Act  (42  U.S.C.  9604(i)(l)) 

14  is  amended: 

15  (a)  by  amending  subparagraph  (A)  to  read  as 

16  follows: 

17  "(A)  in  cooperation  with  the  States,  for  sci- 

18  entific  purposes  and  public  health  purposes,  estab- 

19  lish  and  maintain  a  national  registry  of  persons  ex- 

20  posed  to  toxic  substances;";  and 

21  (b)  by  amending  subparagraph  (E)  by  striking 

22  "admissions   to  hospitals   and  other  facilities   and 

23  services  operated  or  provided  by  the  Public  Health 

24  Service"   and  by  inserting  "referral  to  accredited 

25  medical  care  providers". 
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1  SEC.  110.  SUBSTANCE  PROFILES. 

2  Section  104(i)(3)  of  the  Act  (42  U.S.C.  9604(i)(3)) 

3  is  amended  by  amending  the  paragraph  beginning  "Any 

4  toxicological  profile  or  revision  thereof  to  read  as  follows: 

5  "Any  toxicological  profile  or  revision  thereof  shall  reflect 

6  the  Administrator  of  ATSDR's  assessment  of  all  relevant 

7  toxicological  testing  which  has  been  peer  reviewed.  The 

8  profiles  prepared  under  this  paragraph  shall  be  for  those 

9  substances  highest  on  the  Ust  of  priorities  under  para- 

10  graph  (2)  for  which  profiles  have  not  previously  been  pre- 

1 1  pared  or  for  substances  not  on  the  listing  but  which  have 

12  been  found  at  non-National  Priorities  List  facilities  and 

13  which  have  been  determined  by  ATSDR  to  be  of  critical 

14  health  concern.  Profiles  required  under  this  paragraph 

15  shall  be  revised  and  republished  as  necessary,  based  on 

16  scientific  need.   Such  profiles  shall  be  provided  to  the 

17  States  and  made  available  to  other  interested  parties.". 

1 8  SEC.  111.  DETERMINING  HEALTH  EFFECTS. 

19  Section  104(i)(5)  of  the  Act  (42  U.S.C.  9604(i)(5)) 

20  is  amended — 

21  (a)  in  subparagraph  (A)  by — 

22  (1)    striking   "designed   to   determine   the 

23  health  effects  (and  techniques  for  development 

24  of  methods  to  determine  such  health  effects)  of 

25  such  substance"  and  inserting  "conducted  di- 

26  rectly  or  by  means  such  as  cooperative  agree- 
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1  ments  and  grants  with  appropriate  public  and 

2  nonprofit  institutions.  The  research  shall  be  de- 

3  signed   to   determine   the   health   effects    (and 

4  techniques  for  development  of  methods  to  deter- 

5  mine  such  health  effects)   of  the  substance"; 

6  and 

7  (2)    redesignating    clause    (iv)    as    "(v)", 

8  striking  "and"  after  clause  (iii),  and  by  insert- 

9  ing  a  new  clause  (iv)  to  read  as  follows: 

10  "(iv)   laboratory  and  other  studies  which  can 

11  lead  to  the  development  of  innovative  techniques  for 

12  predicting  organ-specific,  site-specific,  and  system- 

13  specific  acute  and  chronic  toxicity;  and";  and 

14  (b)  striking  subparagraph  (D). 

15  SEC.  112.  PUBUC  HEALTH  AND  RELATED  HEALTH  ACTIVI- 

16  TIES  AT  NPL  FACnJTIES. 

17  Section  104(i)(6)  of  the  Act  (42  U.S.C.  9604(i)(6)) 

18  is  amended  by — 

19  (a)  amending  subparagraph  (A)  to  read  as  fol- 

20  lows: 

21  "(A)  The  Administrator  of  ATSDR  shall  perform  a 

22  public  health  assessment  or  related  health  activity  for  each 

23  facility  on  the  National  Priorities  List  established  under 

24  section  105  of  this  Act.  The  public  health  assessment  or 

25  related  health  activity  shall  be  completed  for  each  facility 
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1  proposed  for  inclusion  on  the  National  Priorities  List  not 

2  later  than  one  year  after  the  date  of  proposal  for  inclusion, 

3  including  those  facilities  owned  by  any  department,  agen- 

4  cy,  or  instrumentality  of  the  United  States.";  and 

5  (b)  in  subparagraph  (H),  striking  "health  as- 

6  sessment"  and  "such  assessment"  each  place  that 

7  they  appear  and  inserting  "public  health  assessment 

8  or  related  health  activity". 

9  SEC.  113.  HEALTH  STUDIES. 

10  Section     104(i)(7)(A)     of    the     Act     (42     U.S.C. 

1 1  9604(i)(7)(A))  is  amended  to  read  as  follows: 

12  "(A)  Whenever  in  the  judgment  of  the  Administrator 

13  of  ATSDR  it  is  appropriate  on  the  basis  of  the  results 

14  of  a  public  health  assessment  or  on  the  basis  of  other  ap- 

15  propriate  information,  the  Administrator  of  ATSDR  shall 

16  conduct  a  human  health  study  of  exposure  or  other  health 

17  effects  for  selected  groups  or  individuals  in  order  to  deter- 

1 8  mine  the  desirability  of  conducting  full  scale  epidemiologic 

19  or  other  health  studies  of  the  entire  exposed  population.". 

20  SEC.  114.  DISTRIBUTION  OF  MATERIALS  TO  HEALTH  PRO- 

2 1  FESSIONALS  AND  MEDICAL  CENTERS. 

22  Section  104(i)(14)  of  the  Act  (42  U.S.C.  9604(i)(14)) 

23  is  amended  to  read  as  follows: 
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1  "(14)   In  implementing  this   subsection   and  other 

2  health-related  provisions  of  this  Act  in  cooperation  with 

3  the  States,  the  Administrator  of  ATSDR  shall — 

4  "(A)  assemble,  develop  as  necessary,  and  dis- 

5  tribute  to  the  States,  medical  colleges,  physicians, 

6  nursing  institutions,  nurses,  and  other  health  profes- 

7  sionals  and  medical  centers,  appropriate  educational 

8  materials  (including  short  courses)  on  the  medical 

9  surveillance,  screening,  and  methods  of  prevention, 

10  diagnosis  and  treatment  of  injury  or  disease  related 

11  to  exposure  to  hazardous  substances  (giving  priority 

12  to  those  listed  in  paragraph  (2)),  through  means  the 

13  Administrator  of  ATSDR  considers  appropriate;  and 

14  "(B)  assemble,  develop  as  necessary,  and  dis- 

15  tribute  to  the  general  public  and  to  at-risk  popu- 

16  lations  appropriate  educational  materials  and  other 

17  information  on  human  health  effects  of  hazardous 

18  substances.". 

19  SEC.  115.  GRANT  AWARDS/CONTRACTS/COMMUNITY  ASSIST- 

20  ANCE  ACTIVmES. 

21  Section  104(i)(15)  of  the  Act  (42  U.S.C.  6904(i)(15)) 

22  is  amended  by — 

23  (a)  inserting  "(A)"  before  "The  activities"; 

24  (b)     striking    "cooperative    agreements    with 

25  States  (or  political  subdivisions  thereof)"  and  insert- 
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1  ing  "grants,  cooperative  agreements,   or  contracts 

2  with  States  (or  political  subdivisions  thereof),  other 

3  appropriate  public  authorities,  public  or  private  in- 

4  stitutions,  colleges,  and  universities,  and  professional 

5  associations,"; 

6  (c)  in  the  second  sentence,  inserting  "public" 

7  before  "health  assessments";  and 

8  (d)  adding  a  new  subparagraph  as  follows: 

9  "(B)  When  a  public  health  assessment  or  related 

10  health  activity  is  conducted  at  a  facility  on,  or  a  release 

11  being  evaluated  for  inclusion  on  the  National  Priorities 

12  List,  the  Administrator  of  ATSDR  may  provide  the  assist- 

13  ance  specified  in  this  paragraph  to  public  or  private  non- 
14  profit  entities,  individuals,  and  community-based  groups 

15  who  may  be  affected  by  the  release  or  threatened  release 

16  of  hazardous  substances  in  the  environment.". 

17  SEC.  116.  PUBLIC  HEALTH  RECOMMENDATIONS  IN  REME- 

18  DIAL  ACTIONS. 

19  Section  121(c)  of  the  Act  (42  U.S.C.  9621(c))  is 

20  amended  by  inserting  after  the  phrase  "remedial  action" 

21  the  second  time  it  appears  the  following:  ",  including  pub- 

22  lie  health  recommendations  and  decisions  resulting  from 

23  activities  under  section  104(i),". 
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1  SEC.  117.  ATSDR  NOTIFICATION. 

2  Section  122  of  the  Act  (42  U.S.C.  9622)  is  amended 

3  by  inserting  after  subsection  (m)  the  following  new  sub- 

4  section: 

5  "(n)  Notification  of  ATSDR. — ^When  the  Agency 

6  for  Toxic  Substances  and  Disease  Registry  (ATSDR)  has 

7  conducted  health  related  response  activities  pursuant  to 

8  section  104(i)  in  response  to  a  release  or  threatened  re- 

9  lease  of  any  hazardous  substance  that  is  the  subject  of 

10  negotiations  under  this  section,  the  President  shall  notify 

1 1  ATSDR  of  the  negotiations  and  shall  encourage  the  par- 

12  ticipation  of  ATSDR  in  the  negotiations.". 

13  TITLE  II— STATE  ROLES 

14  SEC.  201.  STATE  AUTHORITY. 

15  (a)  Title  I  of  the  Act  (42  U.S.C.  9600  et  seq.)  is 

16  amended  by  adding  after  section  126  the  follo\ving  new 

17  section: 

18  "SEC.  127.  STATE  AUTHORITY. 

19  "(a)  State  Program  Authorization. — 

20  "(1)  In  general. — ^At  any  time  after  the  pro- 

21  mulgation  of  the  criteria  required  by  paragraph  (3) 

22  of  this  subsection,  a  State  may  apply  to  the  Admin- 

23  istrator  to  carry  out,  under  its  own  legal  authorities, 

24  response  actions  and  enforcement  activities  at  all  fa- 

25  cilities  listed  or  proposed  for  listing  on  the  National 

26  Priorities  List,  or  certain  categories  of  facilities  list- 
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1  ed  or  proposed  for  listing  on  the  National  Priorities 

2  List,  within  the  State.  This  section  shall  not  apply 

3  to  any  facility  owned  or  operated  by  a  department, 

4  agency,  or  instrumentality  of  the  United  States  list- 

5  ed  on  the  National  Priorities  List  if,  on  the  date  of 

6  enactment  of  the  Superfund  Reform  Act  of  1994,  an 

7  interagency  agreement  for  such  facility  has  been  en- 

8  tered  into  pursuant  to  section  120(a)(2). 

9  "(2)  Requirements  for  authorization. — If 

10  the  Administrator  determines  that  the  State  pos- 

11  sesses  the  legal  authority,  technical  capability,  and 

12  resources  necessary  to  conduct  response  actions  and 

13  enforcement  activities  in  a  manner  that  is  substan- 

14  tially  consistent  with  this  Act  and  the  National  Con- 

15  tingency  Plan  at  the  facilities  listed  or  proposed  for 

16  Hsting  on  the  National  Priorities  List  for  which  it 

17  seeks  authorization,  the  Administrator,  pursuant  to 

18  a  contract  or  agreement  entered  into  between  the 

19  Administrator   and   the    State,    may   authorize   the 

20  State    to    assume    the    responsibilities    established 

21  under  this  Act  at  all  such  facilities  or  categories  of 

22  facilities.  Except  as  otherwise  provided  in  this  Act, 

23  such  responsibilities  include,  but  are  not  limited  to, 

24  responding  to  a  release  or  threatened  release  of  a 

25  hazardous  substance  or  pollutant  or  contaminant; 
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1  selecting  response  actions;  expending  the  Fund  in 

2  amounts  authorized  by  the  Administrator  to  finance 

3  response  activities;  and  taking  enforcement  actions, 

4  including  cost  recovery  actions  to  recover  Fund  ex- 

5  penditures  made  by  the  State.  In  an  application  for 

6  authorization,  a  State  shall  acknowledge  its  respon- 

7  sibility  to  address  all  response  actions  at  the  facili- 

8  ties  for  which  it  seeks  authorization. 

9  "(3)  Promulgation  of  regulations. — The 

10  Administrator  shall  issue  regulations  to  determine  a 

11  State's  eligibility  for  authorization  and  establish  a 

12  process  and  criteria  for  withdrawal  of  such  an  au- 

13  thorization.     At     a     minimum,     a     State     must 

14  demonstrate — 

15  "(A)  that  it  has  a  process  for  allocating  li- 

16  ability   among   potentially   responsible    parties 

17  that    is    substantially   consistent   with    section 

18  122a  of  this  Act  (as  added  by  the  Superfund 

19  Reform  Act  of  1994); 

20  "(B)  that  it  provides  for  public  participa- 

21  tion  in  a  manner  that  is  substantially  consistent 

22  Avith  section  117  of  this  Act  and  the  National 

23  Contingency  Plan; 

24  "(C)  that  it  provides  for  selection  and  con- 

25  duct  of  response  actions  in  a  manner  that  is 

S  1834  IS 


64 

27 

1  substantially  consistent  with  section  121  of  this 

2  Act;  and 

3  "(D)   that  it  provides  for  notification  of 

4  and  coordination  with  trustees  in  a  manner  that 

5  is      substantially      consistent      with      section 

6  104(b)(2)  and  section  122(j)(l)  of  this  Act. 

7  "(b)  Referral  of  Responsibilities. — 

8  "(1)  In  general. — ^At  any  time  after  the  pro- 

9  mulgation  of  the  criteria  required  by  paragraph  (3) 

10  of  this  subsection,  a  State  may  apply  to  the  Admin- 

1 1  istrator  to  carry  out,  under  its  o\vn  legal  authorities, 

12  response  actions  at  a  specific  facility  or  facilities  list- 

13  ed  or  proposed  for  listing  on  the  National  Priorities 

14  List,  within  the  State. 

15  "(2)  Requirements  for  referral. — If  the 

16  Administrator  determines  that  the  State  possesses 

17  the   legal   authority,    technical    capability,    and   re- 

18  sources  necessary  to  conduct  response  actions  and 

19  enforcement  activities  in  a  manner  substantially  con- 

20  sistent  with  this  Act  and  the  National  Contingency 

21  Plan  at  the  facilities  listed  or  proposed  for  listing  on 

22  the  National  Priorities  List  facilities  for  which  it 

23  seeks  referral,  the  Administrator,  pursuant  to  a  con- 

24  tract  or  agreement  entered  into  between  the  Admin- 

25  istrator  and  the  State,  may  refer  the  responsibilities 
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1  established  under  this  Act  to  the  State  for  the  faciU- 

2  ties  for  which  the  State  seeks  referral.  Except  as 

3  otherwise  provided  in  this  Act,  such  responsibilities 

4  include,  but  are  not  limited  to,  responding  to  a  re- 

5  lease  or  threatened  release  of  a  hazardous  substance 

6  or  pollutant  or  contaminant;  selecting  response  ac- 

7  tions;  expending  the  Fund  in  amounts  authorized  by 

8  the  Administrator  to  finance  response  activities;  and 

9  taking  enforcement  actions,  including  cost  recovery 

10  actions  to  recover  Fund  expenditures  made  by  the 

11  State. 

12  "(3)  Promulgation  of  regulations. — The 

13  Administrator  shall  promulgate  regulations  to  deter- 

14  mine  a  State's  eligibility  for  referral  and  establish  a 

15  process  and  criteria  for  withdrawal  of  such  referral. 

16  At  a  minimum,  a  State  must  demonstrate  that  it 

17  meets    the    requirements    described    in    subsection 

18  (a)(3). 

19  "(e)  Authorized  Use  of  Fund. — ^At  facilities  listed 

20  on  the  National  Priorities  List  for  which  a  State  is  author- 

21  ized  under  subsection  (a),  and  at  facilities  listed  on  the 

22  National  Priorities  List  which  are  referred  to  a  State 

23  under  subsection  (b),  the  State  shall  be  eligible  for  re- 

24  sponse  action  financing  from  the  F\ind.  The  Administrator 

25  shall  ensure  that  all  allocations  of  the  Fund  to  the  States 
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1  for  the  purpose  of  undertaking  site-specific  response  ac- 

2  tions  are  based  primarily  on  the  relative  risks  to  human 

3  health  and  the  environment  posed  by  the  facilities  eligible 

4  for  funding.  The  amount  of  Fund  financing  for  a  State- 

5  selected  response  action  at  a  facility  listed  on  the  National 

6  Priorities  List  shall — 

7  "(1)  take  into  account  the  number  and  financial 

8  viability  of  parties  identified  as  potentially  liable  for 

9  response  costs  at  such  facility,  and 

10  "(2)   be   limited   to   the   amount   necessary  to 

1 1  achieve  a  level  of  response  that  is  not  more  stringent 

12  than  that  required  under  this  Act. 

13  A  State  also  may  obtain  Fund  financing  to  develop  and 

14  enhance  its  capacity  to  undertake  response  actions  and  en- 

15  forcement  activities.   The  Administrator  shall  establish 

16  specific  criteria  for  allocating  expenditures  from  the  Fund 

17  among  States  for  the  purposes  of  undertaking  response 

18  actions  and  enforcement  activities  at  referred  and  State- 

19  authorized  facilities,  and  building  state  capacities  to  un- 

20  dertake  such  response  actions  and  enforcement  activities. 

21  The  Administrator  shall  develop  a  program  and  provide 

22  an  appropriate  level  of  Fund  financing  to  assist  Indian 

23  tribes  in  developing  and  enhancing  their  capabilities  to 

24  conduct  response  actions  and  enforcement  activities. 
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1  "(d)  State  Cost  Share. — ^As  provided  in  section 

2  104(c)(3)(B)  of  this  Act  (as  added  by  the  Superfund  Re- 

3  form  Act  of  1994),  a  State  shall  pay  or  assure  payment 

4  of  15  percent  of  the  costs  of  all  response  actions  and  pro- 

5  gram  support  or  other  costs  for  which  the  State  receives 

6  funds  from  the  Fund  under  this  section.  An  Indian  tribe 

7  authorized  to  conduct  a  response  actions  and  enforcement 

8  activities  or  to  which  facilities  have  been  referred  under 

9  this  section  is  not  subject  to  the  cost-share  requirement 

10  of  this  subsection. 

11  "(e)  Terms  and  Conditions;  Cost  recovery. — ^A 

12  contract  or  agreement  for  a  State  authorization  or  referral 

13  under  this  section  is  subject  to  such  terms  and  conditions 

14  as  the  Administrator  prescribes.  The  terms  and  conditions 

15  shall  include  requirements  for  periodic  auditing  and  re- 

16  porting  of  State  expenditures  from  the  Fund.  The  contract 

17  or  agreement  may  cover  a  specific  facility,  a  category  of 

18  facilities,  or  all  facilities  listed  or  proposed  to  be  listed  on 

19  the  National  Priorities  List  in  the  State.  The  contract  or 

20  agreement  shall  require  the  State  to  seek  cost  recovery, 

21  as  contemplated  by  this  Act,  of  all  expenditures  from  the 

22  Fund.  Five  percent  of  the  monies  recovered  by  the  State 

23  may  be  retained  by  the  State  for  use  in  its  hazardous  sub- 

24  stance  response  program,  and  the  remainder  shall  be  re- 

25  turned  to  the  Fund.  Before  making  farther  allocations 
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1  from  the  Fund  to  any  State,  the  Administrator  shall  take 

2  into  consideration  the  effectiveness  of  the  State's  enforee- 

3  ment  program  and  cost  recovery  efforts. 

4  "(f)  Enforcement  of  Agreements. — If  the  Ad- 

5  ministrator  enters  into  a  contract  or  agreement  with  a 

6  State  pursuant  to  this  section,  and  the  State  fails  to  com- 

7  ply  with  any  terms  and  conditions  of  the  contract  or  agree- 

8  ment,  the  Administrator,  after  providing  sixty  days  notice, 

9  may  withdraw  the  State  authorization  or  referral,  or  seek 

10  in  the  appropriate  Federal  district  court  to  enforce  the 

11  contract  or  agreement  to  recover  any  funds  advanced  or 

12  any  costs  incurred  because  of  the  breach  of  the  contract 

13  or  agreement  by  the  State. 

14  "(g)  More  Stringent  State  Standards. — Under 

15  either  an  authorization  or  referral,  a  State  may  select  a 

16  response  action  that  achieves  a  level  of  cleanup  that  is 

17  more  stringent  than  required  under  section  121(d)  of  this 

18  Act  if  the  State  agrees  to  pay  for  the  incremental  increase 

19  in  response  cost  attributable  to  achieving  the  more  strin- 

20  gent  cleanup  level.  Neither  the  Fund  nor  any  party  liable 

21  for  response  costs  shall  incur  costs  in  excess  of  those  nec- 

22  essary  to  achieve  a  level  of  cleanup  required  under  section 

23  121(d)  of  this  Act. 

24  "(h)  Opportnity  for  Public  Comment. — The  Ad- 

25  ministrator  shall  make  available,  for  public  review  and 
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1  comment,  applications  for  authorization  under  subsection 

2  (a)  and  applications  for  referral  under  subsection  (b).  The 

3  Administrator  shall  not  approve  or  withdraw  authorization 

4  or  referral  from  a  State  unless  the  Administrator  notifies 

5  the  State,  and  makes  public,  in  writing,  the  reasons  for 

6  such  approval  or  withdrawal. 

7  "(i)  Periodic  Review  of  Authorized  State  Pro- 

8  GRAMS  AND  REFERRALS. — The  Administrator  shall  con- 

9  duct  a  periodic  review  of  authorized  State  programs  and 

10  referrals  to  determine,  among  other  things,  whether — 

11  "(1)  the  response  actions  were  selected  and  con- 

12  ducted  in  a  manner  that  was  substantially  consistent 

13  with  this  Act,  the  National  Contingency  Plan,  and 

14  the  contract  or  agreement  between  the  Adminis- 

15  trator  and  the  State; 

16  "(2)  the  State  response  costs  financed  by  Fund 

17  expenditures  were  incurred  in  the  manner  agreed  to 

18  by  the  State,  in  accordance  with  the  contract  or 

19  agreement  between  the  Administrator  and  the  State; 

20  and 

21  "(3)  the  Staters  cost  recovery  efforts  and  other 

22  enforcement  efforts  were  conducted  in  accordance 

23  with  the  contract  or  agreement  between  the  Admin- 

24  istrator  and  the  State. 
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1  The  Administrator,  in  consultation  with  the  States,  shall 

2  develop  specific  criteria  for  periodic  reviews  of  authorized 

3  State  programs  and  referrals.  The  Administrator  shall  es- 

4  tablish  a  mechanism  to  make  the  periodic  State  reviews 

5  available  to  the  pubUc. 

6  "(j)  Modification  of  Response. — ^At  a  facility  for 

7  which  a  State  selects  a  response  action  under  an  author- 

8  ization  or  a  referral,  the  State  shall  afford  the  opportunity 

9  for  public  participation  in  a  manner  that  is  substantially 

10  consistent  with  the  requirements  of  section  117(f)-(i)  of 

11  this  Act,  and  shall  give  notice  of  and  a  copy  of  the  pro- 

12  posed  plan  for  response  action  to  the  Administrator.  The 

13  State  also  shall  give  prompt  written  notice  and  a  copy  of 

14  the  final  decision  in  selecting  the  response  action  to  the 

15  Administrator.  Within  90  days  fi'om  the  date  of  receipt 

16  of  such  notice  and  final  response  action  decision  from  the 

17  State,  the  Administrator  may  issue  a  notice  of  a  request 

18  to  modify  the  State-selected  remedy.  The  Administrator's 

19  notice  shall  be  in  writing  and  shall  set  forth  the  basis  for 

20  the  Administrator's  position,  and  the  final  date  for  re- 

21  sponding  to  the  Administrator's  request,  which  shall  be 

22  no  less  than  90  days  ftx)m  the  date  of  the  notice.  If  the 

23  State's  response  does  not  resolve  the  Administrator's  con- 

24  cems  to  the  Administrator's  satisfaction,  the  Adminis- 

25  trator  may  withhold  the  distribution  of  Fund  monies  for 
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1  the  selected  response  action  or  may  withdraw  all  or  part 

2  of  the  State's  authorization  or  referral. 

3  "(k)  Effect  of  Section. — The  President  shall  re- 

4  tain  the  authority  to  take  response  actions  at  facilities  list- 

5  ed  or  proposed  for  listing  on  the  National  Priorities  List 

6  that  are  not  being  addressed  by  a  State  under  an  author- 

7  ization  or  referral  pursuant  to  this  section.  At  facilities 

8  listed  or  proposed  for  listing  on  the  National  Priorities 

9  List  that  are  being  addressed  by  a  State  under  either  an 

10  authorization  or  a  referral,  the  President  may  take  re- 

1 1  sponse  actions  that  the  President  determines  necessary  to 

12  protect  human  health  or  the  environment,  if  the  State 

13  fails,  after  a  request  by  the  Administrator  to  take  such 

14  response  actions  in  a  timely  manner.  A  State  does  not 

15  have  the  authority,  except  pursuant  to  this  section,  to  take 

16  or  order  a  response  action,  or  any  other  action  relating 

17  to  releases  or  threatened  releases,  at  any  facility  listed  or 

18  proposed  for  listing  on  the  National  Priorities  List.  This 

19  section  does  not  affect  the  authority  of  the  United  States 

20  under  this  Act  to  seek  cost  recovery  for  costs  incurred  by 

21  the  United  States.". 

22  (b)  Transition  and  Conforming  Amendments. — 

23  (1)    Sections    104(c)(5),    104(c)(7),    104(d)(1) 

24  and  104(d)(2)  of  the  Act  are  each  amended  by  in- 

25  serting  after  the  heading  in  each  paragraph  the  fol- 
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1  lowing — "This  paragraph  appHes  only  to  response 

2  actions  for  which  a  Record  of  Decision  or  other  deci- 

3  sion  document  is  signed  before  the  date  of  enact- 

4  ment  of  the  Superfund  Reform  Act  of  1994  and  re- 

5  sponse  actions  covered  by  a  contract  or  agreement 

6  for  which  a  State  has  selected,  pursuant  to  the  op- 

7  tion  provided  in  subsection  (c)(3)(C)  (as  added  by 

8  the  Superfund  Reform  Act  of  1994),  the  funding  re- 

9  quirements   set   forth   in   subsection   (c)(3)(A)    (as 

10  amended  by  Superfund  Reform  Act  of  1994)."; 

11  (2)  Section  114(a)  of  the  Act  is  amended  by 

12  striking  "Nothing"  and  inserting  "Except  as  other- 

13  wise  provided  in  this  Act,  nothing"; 

14  (3)  Section  121(f)(1)  of  the  Act  is  amended  by 

15  striking  the  existing  provisions  and  inserting  "The 

16  President  may  repeal,  no  earlier  than  one  year  after 

17  the  promulgation  of  final  regulations  under  sections 

18  127(a)(3)    and    127(b)(3),    the    regulations    issued 

19  under  this  paragraph  prior  to  the  date  of  enactment 

20  of  the  Superfund  Reform  Act  of  1994."; 

21  (4)  Section  121(f)(2)  of  the  Act  is  amended 

22  by— 

23  (A)  striking  "legally  applicable  or  relevant 

24  and  appropriate"  from  the  second  sentence  of 

25  subparagraph  (A);  and 
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1  (B)  striking  "subsection  (d)(4)"  from  the 

2  second  sentence  of  subparagraph  (A)  and  in- 

3  serting  "subsection  (d)(5)(C)"; 

4  (5)  Section  121(f)(3)  of  the  Act  is  amended 

5  by— 

6  (A)  striking  "legally  applicable  or  relevant 

7  and  appropriate"  from  the  second  sentence  of 

8  subparagraph  (A);  and 

9  (B)  striking  "subsection  (d)(4)"  from  the 

10  second  sentence  of  subparagraph  (A)  and  in- 

11  serting  "subsection  (d)(5)(C)";  and 

12  (6)  Section  302(d)  of  the  Act  is  amended  by 

13  striking  "Nothing"  and  inserting  "Except  as  other- 

14  wise  provided  in  this  Act,  nothing". 

15  SEC.  202.  TRANSFER  OF  AUTHORITIES. 

16  Section  120(g)  of  the  Act  (42  U.S.C.  9620(g))  is 

17  amended  by  adding,  after  "the  Environmental  Protection 

18  Agency,"  the  phrase  "and  except  as  provided  in  section 

19  127,". 

20  SEC.  203.  STATE  ROLE  IN  DETERMINATION  OF  REMEDIAL 

21  ACTION  TAKEN. 

22  Section  120(h)(3)  of  the  Act  (42  U.S.C.  9620(h)(3)) 

23  is  amended  by  adding  at  the  end  thereof  the  following: 

24  "If  the  property  being  transferred  is  part  of  a  facility  sub- 

25  ject  to  a  State  authorization  or  a  referral  under  section 
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1  127,  all  demonstrations  required  by  this  paragraph  to  be 

2  made  to  the  Administrator  shall  be  made  to  the  appro- 

3  priate  State  official.". 

4  SEC.  204.  STATE  ASSURANCES. 

5  Section  104(c)(3)  of  the  Act  (42  U.S.C.  9604(c)(3)) 

6  is  amended  by — 

7  (a)   in  the  beginning  of  the  paragraph  after 

8  "(3)"  inserting  "State  cost  shares  for  response  ac- 

9  tions  and  programs  for  which  Superfund  funds  may 

10  be  allocated  under  this  section  or  section  127  shall 

11  be  as  follows — "; 

12  (b)  striking  "The"  before  "President"  and  in- 

13  serting  "(A)  For  all  remedial  actions  for  which  a 

14  Record  of  Decision  is  signed  before  the  date  of  en- 

15  actment  of  the  Superfund  Reform  Act  of  1994,  the"; 

16  (c)  redesignating  subparagraphs  (A),  (B)  and 

17  (C)  of  existing  section  104(c)(3)  as  subparagraphs 

18  (1),  (2)  and  (3)  respectively;  by  striking  "(i)",  wher- 

19  ever  it  appears  and  inserting  "(I)";  and  striking 

20  "(ii)"  wherever  it  appears  and  inserting  "(11)"; 

21  (d)     adding    a    new    subparagraph     (B)     as 

22  follows — 

23  "(B)  Subject  to  the  provisions  of  subparagraph  (C), 

24  for  the  costs  of  all  response  actions  for  which  a  Record 

25  of  Decision  or  other  decision  document  is  signed  after  the 
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1  date  that  is  one  year  after  the  effective  date  of  final  regu- 

2  lations  promulgated  under  section  127(a)(3)  and  section 

3  127(b)(3),  and  for  all  program  or  other  costs  for  which 

4  Fund  money  may  be  allocated  to  the  State  pursuant  to 

5  this  section  or  section  127,  the  President  shall  not  provide 

6  or  authorize  funding  from  the  Fund  unless  the  State  first 

7  enters  into  a  contract  or  agreement  with  the  President 

8  providing  assurances  deemed  adequate  by  the  President 

9  that  the  State  will  pay  or  assure  payment  of  15  percentum 

10  of  all  such  costs  as  required  by  section  127(d).  The  Ad- 

11  ministrator  may  provide  funding  authorized  under  this 

12  paragraph  for  a  one-year  or  other  period  for  all  costs  and 

13  facilities  in  a  State;  in  that  event,  the  State  cost  share 

14  requirement  set  forth  above  shall  apply  to  all  costs  covered 

15  by  such  period.";  and 

16  (e)  adding  a  new  subparagraph  (C)  as  follows: 

17  "(C)  Each  State  shall  have  the  option  of  receiving 

18  funding  for  all  response  action  costs  and  program  or  other 

19  costs  for  which  funding  is  authorized  under  this  section 

20  or  section  127  pursuant  to  either  subparagraph  (A)  or 

21  subparagraph  (B)  of  this  paragraph.  The  option  selected 

22  by  the  State  shall  apply  to  all  contracts  and  agreements 

23  signed  pursuant  to  this  section  or  section  127.". 
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1  SEC.  206.  SITING. 

2  Section  104(c)(9)  of  the  Act  (42  U.S.C.  9604(c)(9)) 

3  is  amended  to  read  as  follows: 

4  "(9)  Siting. — Effective  one  year  after  the  date  of  en- 

5  actment  of  the  Superfimd  Reform  Act  of  1994,  the  Presi- 

6  dent  shall  not  provide  any  remedial  actions  pursuant  to 

7  this  section  unless  the  State  in  which  the  release  occurs 

8  submits  a  report  describing  its  plans  for  adequate  disposal 

9  capacity  for  hazardous  wastes,  in  accordance  with  guide- 

10  lines  issued  by  the  Administrator.". 

1 1  SEC.  206.  THE  NATIONAL  PRIORITIES  LIST. 

12  (a)   Section   105(a)(8)(B)   of  the  Act   (42   U.S.C. 

13  9605(a)(8)(B))  is  amended  by  striking  "as  part  of  the 

14  plan",  and  by  inserting  before  "Within"  the  sentence 

15  "The  National  Priorities  List,  and  any  modifications  to 

16  the  National  Priorities  List,  may  be  adopted  administra- 

17  tively,  and  without  rulemaking.". 

18  (b)    Section    105(a)(8)    of    the    Act    (42    U.S.C. 

19  9605(a)(8))  is  amended  by  adding  after  subparagraph  (B) 

20  the  following  new  subparagraph: 

21  "(C)  before  determining  that  a  facility  is  to  be 

22  listed  on  the  National  Priorities  List,  the  Adminis- 

23  trator  shall  publish  a  notice  proposing  the  facility 

24  for  listing  on  the  National  Priorities  List  and  shall 

25  provide  an  opportunity  for  public  comment.  Public 

26  notice  and  opportunity  for  comment  also  shall  be 
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1  provided  before  a  decision  by  the  Administrator  to 

2  remove  a  facility  from  the  National  Priorities  List. 

3  The  Administrator  shall  establish  a  procedure  under 

4  which  any  person  may  request  that  a  facility  be  con- 

5  sidered  for  Usting  on,  or  removal  from,  the  National 

6  Priorities  List.  The  Administrator  has  the  sole  dis- 

7  cretion  to  list  or  remove  a  facility  on  the  National 

8  Priorities  List.". 

9  SEC.  207.  THE  STATE  REGISTRY. 

10  Section  105(a)(8)  of  the  Act  (42  U.S.C.  9605(a)(8)) 

11  is  amended  by  adding  after  subparagraph  (C)  (as  added 

12  by  this  Act)  a  new  subparagraph — 

13  "(D)    State    registry. — Each    State    shall 

14  maintain  and  make  available  to  the  public  a  list  of 

15  facilities  in  the  State  that  are  believed  to  present  a 

16  current  or  potential  hazard  to  human  health  or  the 

17  environment  due  to  the  release  or  threatened  release 

18  of  hazardous  substances  or  pollutants  or  contami- 

19  nants.  Each  State,  in  consultation  with  the  Adminis- 

20  trator  and  other  appropriate  federal  agencies,  shall 

21  prepare  such  listing,  and  shall,  on  an  annual  basis, 

22  publish  the  State  Registry,  specifying  the  govem- 

23  mental  agency  addressing  the  facility,  and  whether 

24  the  facility  is  on  the  National  Priorities  List.". 
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1  TITLE  III— VOLUNTARY  RESPONSE 

2  SEC.  301.  PURPOSES  AND  OBJECTIVES. 

3  The  purposes  and  objectives  of  this  title  are  to — 

4  (a)  significantly  increase  the  pace  of  response 

5  activities  at  contaminated  sites  by  promoting  and 

6  encouraging  the  development  and  expansion  of  State 

7  voluntary  response  programs,  and 

8  (b)  benefit  the  public  welfare  by  returning  con- 

9  taminated  sites  to  economically  productive  uses. 

10  SEC.  302.  STATE  VOLUNTARY  RESPONSE  PROGRAM. 

1 1  Title  I  of  the  Act  is  amended  by  adding  after  section 

12  127  (as  added  by  this  Act)  the  following  new  section: 

1 3  "SEC.  128.  VOLUNTARY  RESPONSE  PROGRAM. 

14  "(a)  In  General. — The  Administrator  shall  estab- 

15  lish  a  program  to  provide  technical  and  other  assistance 

16  to  the  States  to  establish  and  expand  voluntary  response 

17  programs. 

18  "(b)  Voluntary  Response  Progra^l— The  Ad- 

19  ministrator  shall  assist  States  to  establish  and  administer 

20  a  voluntary  program  that — 

21  "(1)  covers  all  ehgible  facilities,  as  defined  in 

22  subsection  (c)  of  this  section,  within  the  State; 

23  "(2)  provides  adequate  opportunities  for  public 

24  participation,  including  prior  notice  and  opportunity 

25  for  comment,  in  selecting  response  actions; 
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1  "(3)  provides  opportunities  for  technical  assist- 

2  ance  for  voluntary  response  actions; 

3  "(4)  has  the  capability,  through  enforcement  or 

4  other  mechanisms,  of  assuming  the  responsibility  for 

5  completing  a  response  action  if  the  current  owner  or 

6  prospective  purchaser  fails  or  refuses  to  complete  the 

7  necessary  response,  including  operation  and  mainte- 

8  nance;  and 

9  "(5)  provides  adequate  oversight  and  has  ade- 

10  quate  enforcement  authorities  to  ensure  that  vol- 

1 1  untary  response  actions  are  completed  in  accordance 

12  with  applicable  Federal  and  State  laws,  including 

13  applicable  permit  requirements  and  any  on-going  op- 

14  eration   and  maintenance  or  long-term  monitoring 

15  activities. 

16  "(c)  Eligible  Facilities. — 

17  "(1)  Except  as  provided  in  paragraph  2  of  this 

18  subsection,  the  term  'eligible  facility*  means  a  facil- 

19  ity  or  portion  of  a  facility  where  there  has  been  a 

20  release  or  threat  of  release  of  a  hazardous  sub- 

21  stance,  pollutant,  or  contaminant  into  the  environ- 

22  ment. 

23  "(2)  The  term  'eligible  facility'  does  not  include 

24  any  of  the  following — 
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1  "(A)  a  facility  at  which  a  remedial  inves- 

2  tigation  and  feasibility  study  is  underway,  un- 

3  less  the  Administrator,  in  consultation  with  the 

4  State,  determines  that  it  is  appropriate  to  allow 

5  the  response  action  at  such  a  facility  to  proceed 

6  under  a  voluntary  response  program; 

7  "(B)   a   facility  with   respect  to  which   a 

8  Record  of  Decision  has  been  issued  under  sec- 

9  tion  104  of  this  Act; 

10  "(C)  a  facility  with  respect  to  which  a  cor- 

11  rective   action   permit   condition   or   order   has 

12  been  proposed,  issued,  modified,  or  amended  to 

13  require    implementation    of    specific    corrective 

14  measures  under  section   3004(u),   3004(v),   or 

15  3008(h)  of  the  Solid  Waste  Disposal  Act  (42 

16  U.S.C.  6924(u),  6924(v),  or  6928(h)): 

17  "(D)  a  land  disposal  unit  with  respect  to 

18  which  a  closure  notification  under  subtitle  C  of 

19  the  Solid  Waste  Disposal  Act  (42  U.S.C.  6921 

20  et  seq.)  has  been  submitted; 

21  "(E)  a  facility  with  respect  to  which  an  ad- 

22  ministrative  or  judicial  order  or  decree  concern- 

23  ing  the  response  action  has  been  issued,  sought, 

24  or  entered  into  by  the  United  States  under  this 

25  Act,  the  Solid  Waste  Disposal  Act  (42  U.S.C. 
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1  6901  et  seq.),  the  Atomic  Energy  Act  of  1954 

2  (42  U.S.C.  2011  et  seq.),  the  Federal  Water 

3  Pollution  Control  Act  (33  U.S.C.  1251  et  seq.), 

4  the  Toxic  Substances  Control  Act  (15  U.S.C. 

5  2601  et  seq.)  or  title  XIV  of  the  Public  Health 

6  Service   Act,    commonly   known    as    the    Safe 

7  Drinking  Water  Act  (42  U.S.C.  300(f)  et  seq.); 

8  and 

9  "(F)  a  facility  at  which  assistance  for  re- 

10  sponse  activities  may  be  obtained  under  subtitle 

11  I  of  the  Solid  Waste  Disposal  Act  (42  U.S.C. 

12  6991  et  seq.)  from  the  Leaking  Underground 

13  Storage   Tank  Trust  F\ind  established  under 

14  section  9508  of  the  Internal  Revenue  Code  of 

15  1986. 

16  "(3)  A  facility  listed  or  proposed  for  listing  on 

17  the  National  Priorities  List  may  be  an  "eligible  facil- 

18  ity"  if— 

19  "(A)  the  facility  is  not  a  facility  identified 

20  in  paragraph  (2); 

21  "(B)  the  State  in  which  the  faciUty  is  lo- 

22  cated  has  obtained  a  State  authorization  or  re- 

23  ferral  under  section  127  of  this  Act;  and 


S  1834  IS 


82 

45 

1  "(C)    the    Administrator    concurs    in    the 

2  State's   determination    to    address   the   facihty 

3  under  its  voluntary  response  program. 

4  "(d)  Annual  Reporting. — The  Administrator  shall 

5  report,  not  later  than  1  year  after  enactment  of  this  Act 

6  and  annually  thereafter,  to  the  Congress  on  the  status  of 

7  State  voluntary  response  programs  including — 

8  "(1)    whether   the    State's   voluntary   response 

9  program  continues  to  meet  the  criteria  set  forth  in 

10  subsection  (b)  or  (c); 

11  "(2)  whether  the  State  has  adopted  procedures 

12  to  ensure  that  all  response  actions  completed  or  un- 

13  dertaken  under  the  State's  voluntary  response  pro- 

14  gram  comply  with  all  applicable  Federal  and  State 

15  laws; 

16  "(3)  whether  public  participation  opportunities 

17  have  been  adequate  during  the  process  of  selecting 

18  a  response  action  for  each  voluntary  response; 

19  "(4)  whether  voluntarj'^  response  actions  com- 

20  pleted  or  undertaken  under  the  State  voluntary  re- 

21  sponse  program  have  been  implemented  in  a  manner 

22  that   has    reduced    or   eliminated    risks    to    human 

23  health  and  the  environment  to  the  satisfaction  of  the 

24  State; 
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1  "(5)  whether  voluntary  response  actions  eom- 

2  pleted  or  undertaken  under  the  State  voluntary  re- 

3  sponse  program  at  facilities  listed  or  proposed  for 

4  listing  on  the   National  Priorities  List  were  con- 

5  ducted  in  accordance  with  section  121(d)  of  this  Act; 

6  and 

7  "(6)  whether  a  voluntary  response  action  has 

8  increased  risk  to  human  health  or  the  environment, 

9  and  whether  a  State  has  taken  timely  and  appro- 

10  priate  steps  to  reduce  or  eliminate  that  risk  to 

1 1  human  health  or  the  environment. 

12  "(e)  Statutory  Construction. — This  section  is 

13  not  intended — 

14  "(1)  to  impose  any  requirement  on  a  State  vol- 

15  untary  response  program  existing  on  or  after  the 

16  date  of  enactment  of  this  Act;  or 

17  "(2)  to  affect  the  liability  of  any  person  or  re- 

18  sponse  authorities  afforded  under  any  law  (including 

19  any  regulation)  relating  to  environmental  contamina- 

20  tion,  including  this  Act  (except  as  expressly  provided 

21  in  section  101(39)(D)  (42  U.S.C.  9601(39)(D)),  sec- 

22  tion   107(a)(5)(C)   (42   U.S.C.   9607(a)(5)(C)),  the 

23  Solid  Waste  Disposal  Act  (42  U.S.C.  6901  et.  seq.), 

24  the  Federal  Water  Pollution  Control  Act  (33  U.S.C. 

25  1251  et.  seq.),  the  Toxic  Substances  Control  Act  (15 
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1  U.S.C.  2601  et.  seq.),  or  title  XIV  of  the  Public 

2  Health  Service  Act,  commonly  knoAvn  as  the  "Safe 

3  Drinking  Water  Act"  (42  U.S.C.  300(f)  et.  seq.).". 

4  SEC.  303.  SITE  CHARACTERIZATION  PROGRAM. 

5  Title  I  of  the  Act  is  amended  by  adding  after  section 

6  128  (as  added  by  this  Act)  the  following  new  section: 

7  "SEC.   129  SITE  CHARACTERIZATION  TECHNICAL  ASSIST- 

8  ANCE  PROGRAM 

9  "(a)  In  General. — The  Administrator  shall  estab- 

10  lish  a  program  to  provide  technical  and  other  assistance 

11  to  municipalities  to  conduct  site  characterizations  for  fa- 

12  cilities  at  which  voluntary  response  actions  are  being  con- 

13  ducted  or  are  proposed  to  be  conducted  pursuant  to  a 

14  State  voluntary  response  program  that  meets  the  require- 

15  ments  described  in  section  127. 

16  "(b)  Technical  Assistance. — In  carrying  out  the 

17  program  established  under  subsection  (a),  the  Adminis- 

18  trator  may  provide  technical  and  other  assistance  to  a  mu- 

19  nicipality  to  conduct  a  site  characterization  of  a  facility 

20  within  the  jurisdiction  of  the  municipality  at  which  vol- 

21  untary  response  actions  are  being  conducted  or  are  pro- 

22  posed  to  be  conducted.  A  municipality  requesting  technical 

23  and  other  assistance  shall  provide  to  the  Administrator  the 

24  following  information — 
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1  "(1)  describing  the  facility  at  which  voluntary 

2  response  actions  are  being  conducted  or  are  pro- 

3  posed  to  be  conducted; 

4  "(2)  demonstrating  the  financial  need  of  the 

5  owner  or  prospective  purchaser  of  such  a  facility  for 

6  funds  to  conduct  a  site  characterization; 

7  "(3)  analyzing  the  potential  of  the  facility  for 

8  creating  new  businesses  and  employment  opportuni- 

9  ties  on  completion  of  the  response  action; 

10  "(4)  estimating  the  fair  market  value  of  the  site 

11  after  the  proposed  or  ongoing  response  action,  if  a 

12  response  action  is  necessary; 

13  "(5)  regarding  the  economic  viability  and  com- 

14  mercial  activity  on  real  property — 

15  "(A)  located  within  the  immediate  vicinity 

16  of  the  affected  site  at  the  time  of  consideration 

17  of  the  application;  or 

18  "(B)  projected  to  be  located  within  the  im- 

19  mediate  vicinity  of  the  affected  site  by  the  date 

20  that  is  5  years  after  the  date  of  the  consider- 

21  ation  of  the  application; 

22  "(6)  regarding  the  potential  of  the  facility  for 

23  creating  new  businesses  and  emplo^nnent  opportuni- 

24  ties  on  completion  of  a  response  action; 
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1  "(7)  regarding  whether  the  affected  site  is  lo- 

2  cated  in  an  economically  distressed  community; 

3  *'(8)  regarding  the  presence  of  multiple  sources 

4  of  risk  as  described  in  section  117(k)  of  this  Act; 

5  and 

6  "(9)  in  such  form,  as  the  Administrator  consid- 

7  ers  appropriate  to  carry  out  the  purposes  of  this  sec- 

8  tion.". 

9  TITLE  IV— LIABILITY  AND  ALLOCATION 

10  SEC.  401.  RESPONSE  AUTHORITIES. 

11  (a)    Section    104(e)(2)    of    the    Act    (42    U.S.C. 

12  9604(e)(2))  is  amended  by  deleting  the  word  "cleanup" 

13  and  inserting  the  phrase  "response  action",  and  inserting 

14  after  subparagraph  (C)  the  following: 

15  "(D)  The  nature  and  extent  of  all  activities 

16  and  operations  at  such  vessel  or  facility,  includ- 

17  ing  the  identity  of  any  persons  engaged  in,  re- 

18  sponsible  for,  controlling,  or  having  the  ability 

19  to  control  such  activities  or  operations. 

20  "(E)  Information  relating  to  the  liability  or 

21  responsibility  of  any  person  to  perform  or  pay 

22  for  a  response  action. 

23  "(F)  Information  that  is  otherwise  relevant 

24  to  enforce  the  provisions  of  this  Act.", 
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1  (b)  Section  104(e)(7)  of  the  Act  (42  U.S.C.  9604(e)) 

2  is  amended  to  read  as  follows: 

3  "(7)  Administrative  subpoenas. — ^When  it 

4  would  assist  in  the  collection  of  information  nec- 

5  essary  or  appropriate  for  the  purposes  of  implement- 

6  ing  this  Act,  the  President  may  by  subpoena  require 

7  the  attendance  and  testimony  of  witnesses  and  the 

8  production  of  reports,  papers,  documents,  answers  to 

9  questions,  and  other  information  that  the  President 

10  deems  necessary.  Witnesses  shall  be  paid  the  same 

11  fees  and  mileage  that  are  paid  witnesses  in  the 

12  courts  of  the  United  States.  In  the  event  of  contu- 

13  macy  or  failure  or  refusal  of  any  person  to  obey  any 

14  such   subpoena,   any  district   court   of  the   United 

15  States  in  which  venue  is  proper  shall  have  jurisdic- 

16  tion  to  order  any  such  person  to  comply  with  such 

17  subpoena.  Any  failure  to  obey  such  an  order  of  the 

18  court  is  punishable  by  the  court  as   a  contempt 

19  thereof. 

20  "(8)  Confidentiality  of  information. — 

21  "(A)  Any  records,  reports,  or  information 

22  obtained  from  any  person  under  this  section 

23  (including  records,  reports  or  information  ob- 

24  tained  by  representatives  of  the  President  and 

25  records,  reports  or  information  obtained  pursu- 
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1  ant  to  a  contract,  grant  or  other  agreement  to 

2  perform  work  pursuant  to  this  section,  but  not 

3  including     documents,     reports,     compilations, 

4  summaries,  or  other  analyses  prepared  by  the 

5  President  or  representatives  of  the  President 

6  which  reference  or  incorporate  information  ob- 

7  tained  under  this  section)  shall  be  available  to 

8  the  public,  except  as  follows: 

9  "(i)  Upon  a  showing  satisfactory  to 

10  the  President  (or  the  State,  as  the  case 

11  may  be)  by  any  person  that  records,  re- 

12  ports    or   information,    or    any   particular 

13  part  thereof  (other  than  health  or  safety 

14  effects  data),  to  which  the  President  (or 

15  the  State,  as  the  case  may  be)  or  any  offi- 

16  cer,  employee,  or  representative  has  access 

17  under  this  section  if  made  public  would  di- 

18  vulge    information    entitled    to    protection 

19  under  section  1905  of  title  18  of  the  Unit- 

20  ed  States  Code,  such  information  or  par- 

21  ticular  portion  thereof  shall  be  considered 

22  confidential   in   accordance  with   the  pur- 

23  poses   of  that   section,    except   that   such 

24  record,    report,    document   or   information 

25  may  be  disclosed  to  other  officers,  employ- 
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1  ees,  or  authorized  representatives  of  the 

2  United  States  (including  government  con- 

3  tractors)  concerned  with  carrying  out  this 

4  chapter,  or  when  relevant  in  any  proceed- 

5  ing  under  this  chapter,  or,  if  such  records, 

6  reports  or  information  are  obtained  or  sub- 

7  mitted  to  the  United  States  (or  the  State, 

8  as  the  case  may  be)  pursuant  to  a  con- 

9  tract,  grant  or  other  agreement  to  perform 

10  work  pursuant  to  this  section,  to  persons 

11  from  whom  the  President  seeks  to  recover 

12  costs  pursuant  to  this  Act. 

13  "(ii)    This   section   does   not   require 

14  that  information  which  is  exempt  from  dis- 

15  closure  pursuant  to  section  522(a)  of  title 

16  5  of  the  United  States  Code  by  reason  of 

17  subsection    (b)(5),    subsection    (b)(6),    or 

18  subsection  (b)(7)  of  such  section,  be  avail- 

19  able  to  the  public,  nor  shall  the  disclosure 

20  of  any  such  information  pursuant  to  this 

21  section  authorize  disclosure  to  other  par- 

22  ties  or  be  deemed  to  waive  any  confiden- 

23  tiality  privilege  available  to  the  President 

24  under  any  federal  or  State  law.". 
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1  SEC.  402.  COMPLIANCE  WITH  ADMINISTRATIVE  ORDERS.— 

2  (a)  Section  106(a)  of  the  Act  (42  U.S.C.  9606(a)) 

3  is  amended  by — 

4  (1)  inserting  after  the  phrase  "hazardous  sub- 

5  stance"  the  phrase  ",  or  pollutant  or  contaminant"; 

6  and 

7  (2)  by  adding  at  the  end  thereof  the  following: 

8  "The  President  may  amend  such  orders  and  issue 

9  additional  orders,  as  appropriate,  without  a  subse- 

10  quent    finding    of    an    imminent    and    substantial 

11  endangerment,  to  complete  response  action  under- 

12  taken  in  response  to  a  release  or  substantial  threat 

13  of  a  release,  or  to  require  additional  response  actions 

14  that  are  necessary  or  appropriate.". 

15  (b)    Section    106(b)(1)    of    the    Act    (42    U.S.C. 

16  9606(b)(1))  is  amended 

17  (1)  by  striking  out  the  phrase  "to  enforce  such 

18  order",  and 

19  (2)  by  inserting  before  the  period  ",  or  be  re- 

20  quired  to  comply  with  such  order,  or  both,  even  if 

21  another  party  has  complied,  or  is  complying,  with 

22  the  terms  of  the  same  order  or  another  order  per- 

23  taining  to  the  same  facility,  release  or  threatened  re- 

24  lease";  and 
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1  (3)  by  inserting  at  the  end  of  the  paragraph  the 

2  following  "For  purposes  of  this  title,  a  'sufficient 

3  cause*  requires — 

4  "(A)  an  objectively  reasonable  belief  by  the 

5  person  to  whom  the  order  is  issued  that  the 

6  person  is  not  hable  for  any  response  costs  under 

7  section  107  of  this  title;  or 

8  "(B)  that  the  action  to  be  performed  pur- 

9  suant  to  the  order  is  determined  to  be  inconsist- 

10  ent  with  the  national  contingency  plan. 

1 1  The  existence  or  results  of  an  allocation  process  pur- 

12  suant  to  section  122a  of  this  title  shall  not  affect  or 

13  constitute  a  basis  for  a  determination  of  'sufficient 

14  cause.' ". 

15  (c)  Section  106(b)(2)  is  amended  by  moving  the  sec- 

16  ond  sentence  of  subsection  (b)(2)(A)  and  redesignating  it 

17  as  subsection  (b)(4),  and  by  striking  the  word  "para- 

18  graph"  in  such  newly  designated  subsection  (b)(4)  and  re- 

19  placing  it  with  the  word  "subsection". 

20  (d)   Section   106(b)(2)(A)   of  the  Act   (42   U.S.C. 

21  9602(b)(2)(A)  is  amended  by  striking  out  the  phrase 

22  "completion  of  ",  and  inserting  the  phrase  "the  President 

23  determines  that  such  person  has  completed". 

24  (e)   Section   106(b)(2)(C)   of  the  Act   (42   U.S.C. 

25  9606(b)(2)(C))  is  amended  by  inserting  after  the  words 
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1  "Subparagraph  (D)"  the  phrase",  or  as  may  be  authorized 

2  in  a  settlement  entered  into  under  section  122a  of  this 

3  title.". 

4  SEC.    403.    LIMITATIONS    TO    LIABILITY    FOR    RESPONSE 

5  COSTS. 

6  Section  107  of  the  Act  (42  U.S.C.  9607),  is  amended 

7  (a)  in  subsection  (a)  by  inserting: 

8  "(5)  Notwithstanding  paragraphs  (1)  through 

9  (4)  of  this  subsection,  a  person  who  does  not  impede 

10  the  performance  of  response  actions  or  natural  re- 

11  source  restoration  shall  not  be  liable — 

12  "(A)  to  the  extent  liability  is  based  solely 

13  on  subsection  107(a)(3)   or  107(a)(4)  of  this 

14  Act,  and  the  arrangement  for  disposal,  treat- 

15  ment,  or  transport  for  disposal  or  treatment,  or 

16  the   acceptance  for  transport  for  disposal  or 

17  treatment,    involved    less    than    five    hundred 

18  pounds  of  municipal  solid  waste  (MSW)  or  sew- 

19  age  sludge  as  defined  in  sections  101(41)  and 

20  101(44)  of  this  Act,  respectively,  or  such  great- 

21  er  or  lesser  amount  as  the  Administrator  may 

22  determine  by  regulation; 

23  "(B)  to  the  extent  liability  is  based  solely 

24  on  subsection  107(a)(3)  or  107(a)(4)  of  this 

25  Act,  and  the  arrangement  for  disposal,  treat- 
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1  ment,  or  transport  for  disposal  or  treatment,  or 

2  the  acceptance  for  transport  for  disposal  or 

3  treatment,  involved  less  than  ten  pounds  or  li- 

4  ters   of  materials   containing   hazardous   sub- 

5  stances  or  pollutants  or  contaminants  or  such 

6  greater  or  lesser  amount  as  the  Administrator 

7  may  determine  by  regulation,  except  where — 

8  "(i)  the  Administrator  has  determined 

9  that  such  material  contributed  significantly 

10  or  could  contribute  to  the  costs  of  response 

11  at  the  facility;  or 

12  "(ii)  the  person  has  failed  to  respond 

13  fully   and   completely   to   information   re- 

14  quests  by  the  United  States,  or  has  filed  to 

15  certify  that,  on  the  basis  of  information 

16  within  its  possession,  it  qualifies  for  this 

17  exception; 

18  "(C)  to  the  extent  liability  is  based  solely 

19  on  subsection  107(a)(1)  of  this  Act,  for  a  re- 

20  lease  or  threat  of  release  from  a  facility,  and 

21  the  person  is  a  bona  fide  prosi>ective  purchaser 

22  of  the  facility  as  defined  in  section  101(39); 

23  "(D)  to  the  extent  the  liability  of  a  depart- 

24  ment,  agency,  or  instrumentality  of  the  United 

25  States  is  based  solely  open  section  107(a)(1)  or 
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1  (2)  with  regard  to  a  facility  over  which  the  de- 

2  partment,  agency,  or  instrumentahty  exercised 

3  no  regulatory  or  other  control  over  activities 

4  that  directly  or  indirectly  resulted  in  a  release 

5  or  threat  of  release  of  a  hazardous  substance, 

6  and — 

7  "(i)  all  activities  that  directly  or  indi- 

8  rectly  resulted  in  a  release  or  threat  of  a 

9  release  of  a  hazardous  substance  during 

10  the   period   of  ownership  by  the   United 

11  States  occurred  prior  to  1976; 

12  "(ii)  the  activities  either  directly  or  in- 

13  directly  resulting  in  a  release  or  a  threat  of 

14  a  release  of  a  hazardous  substance  at  the 

15  facility  were  pursuant  to  a  statutory  au- 

16  thority;" 

17  "(iii)  such  department,  agency,  or  in- 

18  strumentality  of  the  United  States  did  not 

19  cause  or  contribute  to  the  release  or  threat 

20  of  release  of  hazardous  substances  or  pol- 

21  lutants  or  contaminants  at  the  facility;  and 

22  "(iv)  there  are  persons,  other  than  the 

23  United  States,  who  are  both  potentially  Ua- 

24  ble  for  the  release  of  hazardous  substances 

25  or  pollutants  or  contaminants  at  the  facil- 
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1  ity  and  fully  capable  of  performing  or  fi- 

2  naneing  the  response  action  at  the  facility; 

3  or 

4  "(E)  to  the  extent  the  liability  of  a  Federal 

5  or  State  entity  or  municipality  is  based  solely 

6  on  its  ownership  of  a  road,  street,  or  other  right 

7  of  way  or  other  public  transportation  route  over 

8  which  hazardous  substances  are  transported,  or 

9  the  granting  of  a  license  or  permit  to  conduct 

10  business;  or 

11  "(F)  for  more  than  10  per  centum  of  total 

12  response  costs  at  the  facility,  in  a^regate,  for 

13  all  persons  to  the  extent  their  whose  liability  is 

14  based     solely    on     subsections     107(a)(3)     or 

15  107(a)(4)  of  this  Act,  and  the  arrangement  for 

16  disposal,  treatment,  or  transport  for  disposal  or 

17  treatment,  or  the  acceptance  for  transport  for 

18  disposal  or  treatment  involved  only  municipal 

19  solid  waste  (MSW)  or  sewage  sludge  as  defined 

20  in  sections  101(41)  and  101(44),  respectively, 

21  of  this  Act.   Such  limitation  on  liability  shall 

22  apply  only — 

23  "(i)  where  either  the  acts  or  omissions 

24  giving  rise  to  liability  occurred  before  the 

25  date  thirty-six  months  after  enactment  of 
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1  this  paragraph,  or  the  person  asserting  the 

2  Umitation  institutes  or  participates  in  a 

3  quaUfied  household  hazardous  waste  coUec- 

4  tion  program  within  the  meaning  of  section 

5  101(43);  and 

6  "(ii)  where  the  disposal  did  not  occur 

7  on  lands  owned  by  the  United  States  or 

8  any  department,  agency,  or  instrumentality 

9  thereof,  or  on  any  tribal  land.". 

10  (b)  By  inserting  after  subsection  (m)  the  following: 

11  "(n)    Prospective    Purchaser   and   Windfall 

12  Lien. — ^Where  there  are  unrecovered  response  costs  for 

13  which  an  owner  of  a  facility  is  not  liable  by  operation  of 

14  subsection  107(a)(5)(C)  of  this  Act,  and  a  response  action 

15  for  which  there  are  unrecovered  costs  inures  to  the  benefit 

16  of  such  owner,  the  United  States  shall  have  a  lien  upon 

17  the  facility  for  such  unrecovered  costs.  Such  lien — 

18  "(1)  shall  not  exceed  the  increase  in  fair  market 

19  value  of  the  property  attributable  to  the  response  ac- 

20  tion  at  the  time  of  a  subsequent  sale  or  other  dis- 

21  position  of  property; 

22  "(2)  shall  be  subject  to  the  requirements  for  no- 

23  tice  and  validity  established  in  paragraph  (3)  of  sub- 

24  section  (1)  of  this  section;  and 
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1  "(3)  shall  continue  until  the  earlier  of  satisfac- 

2  tion  of  the  lien,  or  recovery  of  all  response  costs  in- 

3  curred  at  the  facility.". 

4  (c)   Section   120  of  the  Act  (42   U.S.C.   9620)  is 

5  amended  by  inserting  before  the  word  "Facilities"  in  the 

6  title  of  the  section  the  phrase  "Entities  And". 

7  (d)    Section    120(a)(1)    of    the    Act    (42    U.S.C. 

8  9620(a)(1))  is  amended— 

9  (1)  after  the  word  "title"  in  the  first  sentence 

10  by  inserting  the  phrase  "the  right  to  contribution 

11  protection  set  forth  in  sections  113  and  122,  when 

12  such  department,  agency  or  instrumentality  resolves 

13  its  share  of  liability  under  this  Act  and  liability  for 

14  all   federal   civil   and   administrative   penalties   and 

15  fines  imposed  under  this  Act,  regardless  of  whether 

16  such  penalties  and  fines  are  punitive  or  coercive  in 

17  nature  or  are  imposed  for  isolated  or  continuing  vio- 

18  lations."; 

19  (2)  by  inserting  the  word  "other"  before  the 

20  phrase  "person  or  entity"   in  the  second  sentence 

21  and  by  inserting  after  the  second  sentence  the  fol- 

22  lowing  new  sentence  "The  waiver  of  immunity  in 

23  this  section  does  not  encompass  uniquely  govem- 

24  mental  actions  such  as — 
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1  "(A)  any  actions  of  any  department,  agen- 

2  cy  or  instrumentality,  except  for  official  seizure 

3  of  or  holding  title  to  a  facility,  taken  pursuant 

4  to  Federal  authority  to  regulate  the  economy  in 

5  preparation  for,  during,  or  otherwise  in  connec- 

6  tion  with  war  through  the  use  and  implementa- 

7  tion  of  national  priority  rating  systems,  national 

8  wage,  profit  and  price  incentives  or  controls,  or 

9  otherwise  to  mobilize  the  national  economy  for 

10  war-related  production;  or 

11  "(B)  any  actions  of  any  department,  agen- 

12  cy,  or  instrumentality  taken  in  response  to  a 

13  natural   disaster   pursuant   to   the   Emergency 

14  Flood  Control  Work  Act  (33  U.S.C.  701(n)),  or 

15  the  Disaster  Relief  Act  of  1974   (42   U.S.C. 

16  5121  et  seq.)."; 

17  (e)    Section    120(a)(4)    of    the    Act    (42    U.S.C. 

18  9620(a)(4))  is  amended— 

19  (1)  by  inserting  "currently"  before  "owned"  in 

20  the  first  sentence; 

21  (2)  by  inserting  after  the  word  "United  States" 

22  the  phrase  "in  the  following  circumstances:   (A)"; 

23  and 

24  (3)  by  inserting  after  the  word  "List"  ";  (B) 

25  when  such  facilities  are  included  on  the  National 
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1  Priorities  List  but  are  specifically  referred  to  the 

2  State  by  the  Administrator  pursuant  to  the  provi- 

3  sions  of  section  127  of  this  Act;  or  (C)  when  such 

4  laws  are  part  of  an  authorized  program  approved  by 

5  the  Administrator  pursuant  to  section  127  of  this 

6  Act,  and  such  facilities  are  included  on  the  National 

7  Priorities  List  and  are  to  be  addressed  by  the  State 

8  authorized  program  pursuant  to  section  127  of  this 

9  Act. 

10  "Each  department,  agency,  or  instrumentality 

11  of  the  United  States  shall  be  subject  to  State  re- 

12  quirements,    both    substantive    and    procedural,    re- 

13  specting  liability  for  the  costs  of  responding  to  re- 

14  leases  or  threats  of  releases  of  hazardous  substances 

15  at  non-federally  owned  facilities  referred  to  the  State 

16  pursuant  to  section  127  of  this  Act,  or  such  require- 

17  ments  that  are  part  of  a  State  authorized  program 

18  for  non-federally  owned   facilities   being   addressed 

19  under  a  State  authorized  program  pursuant  to  sec- 

20  tion  127  of  this  Act."; 

21  (4)  after  the  word  "preceding"  by  replacing  the 

22  word  "sentence"  with  "sentences"; 

23  (5)  at  the  end  of  the  section  by  adding  "This 

24  waiver  of  immunity  for  such  facilities  shall  include 

25  all  civil  and  administrative  penalties  and  fines  im- 
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1  posed  under  such  laws,  regardless  of  whether  such 

2  penalties  and  fines  are  punitive  or  coercive  in  nature 

3  or  are  imposed  for  isolated  or  continuing  violations. 

4  Neither  the  United  States,  nor  any  agent,  employee 

5  or  officer  thereof,  shall  be  immune  or  exempt  from 

6  any  process  or  sanction  of  any  State  or  Federal 

7  Court  with  respect  to  the  enforcement  of  any  appro- 

8  priate  relief  under  such  laws,  but  the  United  States 

9  shall  be  entitled  to  remove  any  action  filed  in  State 

10  court  against  any  department,  agency,  instrumental- 

11  ity,  employee  or  officer  of  the  United  States  to  the 

12  appropriate  Federal  district  court.  No  agent,  em- 

13  ployee,  or  officer  of  the  United  States  shall  be  per- 

14  sonally  liable  for  any  civil  or  administrative  penalty 

15  under  any  Federal  or  State  law  with  respect  to  any 

16  act  or  omission  within  the  scope  of  the  official  duties 

17  of  the  agent,  employee,  or  officer.  All  funds  collected 

18  by  a  State  from  the  Federal  Government  from  pen- 

19  alties  and  fines  imposed  for  violation  of  any  sub- 

20  stantive  or  procedural  requirement  referred  to  in 

21  this  subsection  shall  be  used  by  the  State  only  for 

22  projects  designed  to  improve  or  protect  the  environ- 

23  ment  or  to  defray  the  costs  of  environmental  protec- 

24  tion  or  enforcement.". 
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1  (f)    Section    120CJ)(1)    of    the    Act    (42    U.S.C. 

2  9620(j)(l))  is  amended  before  the  phrase  "with  respect 

3  to  the  site"  in  the  second  sentence  by  inserting  "or  any 

4  State  law  applicable  under  section  120(a)(4)". 

5  SEC.  404  LIABILITY. 

6  (a)    Section    107(a)(1)    of    the    Act    (42    U.S.C. 

7  9607(a)(1))  is  amended  by  striking  the  word  "and"  and 

8  inserting  the  word  "or"; 

9  (b)    Section    107(a)(3)    of    the    Act    (42    U.S.C. 
IQ  9607(a)(3))  is  amended  by  striking  out  the  phrase  "by 

1 1  any  other  party  or  entity,"; 

12  (c)    Section    107(a)(4)    of    the    Act    (42    U.S.C. 

13  9607(a)(4))  is  amended— 

14  (1)  by  inserting  a  blank  line  before  the  phrase 

15  "from  which  there  is  a  release"; 

16  (2)  by  moving  the  phrase  "from  which  there  is 

17  a  release"  to  the  left  margin; 

18  (3)  inserting  a  comma  after  the  phrase  "threat- 

19  ened  release";  and 

20  (d)    Section   107(a)(4)(A)   of  the  Act   (42   U.S.C. 

21  9607(a)(4)(A))  is  amended  by  inserting  the  phrase  ",  in- 

22  eluding  direct  costs,  indirect  costs,  and  costs  of  overseeing 

23  response  actions  conducted  by  private  parties"  before  the 

24  phrase  "incurred  by  the  United  States". 


102 

65 

1  (e)    Section    107(a)(4)(B)    of  the  Act   (42   U.S.C. 

2  9607(a)(4)(B))  is  amended— 

3  (1)  by  striking  out  the  word  "other"  both  times 

4  it  appears;  and 

5  (2)  by  inserting  the  phrase  "other  than  the 

6  United  States,  a  State  or  an  Indian  tribe"  before  the 

7  phrase   "consistent  with   the   national   contingency 

8  plan". 

9  (f)    Section    107(c)(3)    of    the    Act    (42    U.S.C. 

10  9607(c)(3))  is  amended— 

11  (1)  by  inserting  the  phrase  "in  addition  to  li- 

12  ability  for  any  response  costs  incurred  by  the  United 

13  States  as  a  result  of  such  failure  to  take  proper  ac- 

14  tion,"  after  the  word  "person"  the  second  time  it  ap- 

15  pears; 

16  (2)  by  striking  out  the  phrase  "at  least  equal 

17  to,  and  not  more  than"  and  inserting  the  phrase  "up 

18  to"; 

19  (3)  by  striking  out  the  comma  after  the  word 

20  "times";  and 

21  (4)  by  striking  out  the  phrase  "any  costs  in- 

22  eurred  by  the  Fund  as  a  result  of  such  failure  to 

23  take  proper  action"  and  inserting  the  phrase  "such 

24  response  costs". 
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1  (g)  Section  107  of  the  Act  (42  U.S.C.  9607(a)(4)(B)) 

2  is  amended  by  inserting  the  phrase  **,  or  pollutant  or  con- 

3  taminant"  after  the  term  "hazardous  substance"  or  "haz- 

4  ardous   substances"   wherever   they   appear   in   sections 

5  107(a)(2),  (3)  and  (4);  107(b);  107(c);  107(d)(1)  and  (2); 

6  107(f)(1);  107(i);  107(j);  and  107(k)(l)(B). 

7  SEC.  405.  CIVIL  PROCEEDINGS. 

8  (a)  Section  113(a)  of  the  Act  (42  U.S.C.  9613(a)) 

9  is  amended — 

10  (1)  by  striking  out  the  phrase  "upon  application 

11  by  any  interested  person",  and  inserting  the  phrase 

12  "by  any  adversely  affected  person  through  the  filing 

13  of  a  petition  for  review";  and 

14  (2)  by  striking  out  the  phrase  "application  shall 

15  be  made",   and  inserting  in  lieu  thereof  "petition 

16  shall  be  filed". 

17  (b)  Section  113(b)  of  the  Act  (42  U.S.C.  9613(b)) 

18  is  amended — 

19  (1)  before  "without  regard  to  the  citizenship," 

20  by  inserting  the  phrase  "or  in  any  manner  limiting 

21  or  affecting  the  President's  ability  to  carry  out  a  re- 

22  sponse  action  under  this  title,";  and 

23  (2)  by  inserting  immediately  after  the  first  sen- 

24  tence  the  following  sentence — "Any  action  initiated 

25  in  any  state  or  local  court  against  the  United  States 
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1  (or  any  department,  agency,  or  instrumentality,  offi- 

2  eer  or  employee  thereof)  pursuant  to  or  under  any 

3  provision  of  or  authorized  by  this  title  may  be  re- 

4  moved  by  the  United  States  to  the  appropriate  fed- 

5  eral  district  court  in  accordance  with  section  1446  of 

6  title  18  of  the  United  States  Code.". 

7  (c)  Section  113(g)  of  the  Act  (42  U.S.C.  9613(g)) 

8  is  amended  by  striking  paragraphs  (2)  and  (3)  and  insert- 

9  ing: 

10  "(2)  Actions  for  recovery  of  costs. — Ex- 

11  cept  as  provided  in  paragraph  (3)  below,  an  initial 

12  action  for  recovery  of  costs  referred  to  in  section 

13  107  of  this  title  must  be  commenced — 

14  "(A)  for  removal  action,  within  three  years 

15  after  completion   of  all   removal   action   taken 

16  with  respect  to  the  facility,  including  off-site 

17  disposal  of  any  removed  materials;  except  that 

18  if  physical  on-site  construction  of  the  remedial 

19  action  is  initiated  within  three  years  after  the 

20  completion  of  all  removal  action  taken  with  re- 

21  spect  to  the  facility,  costs  incurred  for  removal 

22  action  may  be  recovered  in  the  cost  recovery  ac- 

23  tion  brought  under  subparagraph  (B);  and 
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1  "(B)  for  a  remedial  action,  within  six  years 

2  after  initiation  of  physical  on-site  construction 

3  of  the  remedial  action, 

4  In  any  such  action  described  in  this  subsection,  the 

5  court  shall  enter  a  declaratory  judgment  on  liability 

6  for  response  costs  or  damages  that  will  be  binding 

7  on  any  subsequent  action  or  actions  to  recover  fur- 

8  ther  response  costs  or  damages.  A  subsequent  action 

9  or  actions  under  section  107  of  this  title  for  further 

10  response  costs  at  the  vessel  or  facility  may  be  main- 

11  tained  at  any  time  during  the  response  action,  but 

12  must  be  commenced  no  later  than  three  years  after 

13  the  date  of  completion  of  all  response  action.  Except 

14  as  otherwise  provided  in  this  paragraph,  an  action 

15  may  be  commenced  under  section  107  of  this  title 

16  for  recovery  of  costs  at  any  time  after  such  costs 

17  have  been  incurred. 

18  "(3)   CONTRffiUTlNG. — ^An  action  by  a  poten- 

19  tially  responsible  party  against  another  potentially 

20  responsible  party  for  recovery  of  any  response  costs 

21  or  damages  must  be  commenced  within  the  later 

22  of— 

23  "(A)  the  time  limitations  set  forth  in  para- 

24  graph  (2)  above,  or 
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1  "(B)  where  recovery  is  sought  for  costs  or 

2  damages  paid  pursuant  to  a  judgment  or  settle- 

3  ment,  three  years  after — 

4  "(i)  the  date  of  judgment  in  any  ac- 

5  tion  under  this  Act  for  recovery  of  such 

6  costs  or  damages,  or 

7  "(ii)   the  date  of  any  administrative 

8  order  or  judicial  settlement  for  recovery  of 

9  the  costs  or  damages  paid  or  incurred  pur- 

10  suant  to  such  a  settlement.". 

11  (d)  Section  113(g)  of  the  Act  (42  U.S.C.  9613(g)) 

12  is  amended  by  inserting  the  folloAving  at  the  end  thereof: 

13  "(4)  Claims  by  the  united  states,  states 

14  OR  INDIAN  TRIBES. — Claims  by  the  United  States 

15  under  section  106,  and  claims  by  the  United  States, 

16  a  State  or  Indian  tribe  under  section  107(a),  of  this 

17  Act  shall  not  be  deemed  compulsory  counterclaims  in 

18  an  action  against  the  United  States,  a  State  or  an 

19  Indian   tribe   seeking  response   costs,   contribution, 

20  damages,  or  any  other  claim  by  any  person  under 

21  this  Act". 

22  (e)    Section    113(j)(l)    of    the    Act    (42    U.S.C. 

23  9613(j)(l)  is  amended— 
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1  (1)  before  the  phrase  "or  ordered"  by  inserting 

2  the  phrase  "or  selected  by  the  President  pursuant  to 

3  this  Act,";  and 

4  (2)  after  the  phrase  "or  ordered"  by  inserting 

5  the  phrase  "or  sought". 

6  SEC.  406.  LIMITATIONS  ON  CONTRIBUTION  ACTIONS. 

7  Section  113  of  the  Act  (42  U.S.C.  9613)  is  amended 

8  (a)  by  amending  subsection  (f)(1)  as  follows — 

9  (1)  by  redesignating  the  paragraph  as  subpara- 

10  graph  "(1)(A),"; 

11  (2)  before  the  phrase  "may  seek  contribution" 

12  by  inserting  the  phrase  "who  is  liable  or  potentially 

13  liable  under  section  107(a)  of  this  title"; 

14  (3)  by  striking  out  the  phrase  "during  or  fol- 

15  lowing  any  civil  action  under  section  106  of  this  title 

16  or  under  section  107(a)  of  this  title",  and  inserting 

17  in  lieu  thereof  the  phrase  "in  a  claim  asserted  under 

18  section  107(a)";  and 

19  (4)  by  deleting  the  period  at  the  end  of  the  first 

20  sentence,  and  inserting  "except  that  there  shall  be 

21  no  right  of  contribution  where — 

22  "(i)  the  person  asserting  the  right  of  con- 

23  tribution  has  waived  such  rights  in  a  settlement 

24  pursuant  to  this  Act; 
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1  "(ii)  the  person  from  whom  contribution  is 

2  sought  is  Hable  solely  under  section  107(a)(3) 

3  of  this   Act,    and   contributed   less   than   ten 

4  pounds  or  ten  liters  of  material  containing  haz- 

5  ardous  substances  at  the  facility,  or  such  great- 

6  er  or  lesser  amount  as  the  Administrator  may 

7  determine  by  regulation; 

8  "(iii)  the  person  from  whom  contribution  is 

9  sought  has  entered  into  a  final  settlement  with 

10  the  United  States  pursuant  to  section  122(g).; 

1 1  (5)  before  the  phrase  "this  section  and  the  Fed- 

12  eral    Rules"    by    inserting    the    phrase    "section 

13  107(a),";  and 

14  (6)  by  striking  out  the  sentence  "Nothing  in 

15  this  subsection  shall  diminish  the  right  of  any  per- 

16  son  to  bring  an  action  for  contribution  in  the  ab- 

17  sence  of  a  civil  action  under  section  106  of  this  title 

18  or  section  107  of  this  title.". 

19  (b)  By  inserting  after  subparagraph  (1)(A)  the  fol- 

20  lowing  subparagraph — 

21  "(B)  Any  person  who  commences  an  action  for 

22  contribution  against  a  person  who  is  not  liable  by 

23  operation  of  subsection   107(a)(5)   of  this  Act,  or 

24  against  a  person  who  is  protected  from  suits  in  con- 

25  tribution  by  this  section  or  by  a  settlement  with  the 
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1  United  States,  shall  be  liable  to  the  person  against 

2  whom  the  claim  of  contribution  is  brought  for  all 

3  reasonable  costs  of  defending  against  the  claim,  in- 

4  eluding  all  reasonable  attorney's  and  expert  witness 

5  fees.". 

6  (c)  Section  113(f)  of  the  Act  (42  U.S.C.  9613(f))  is 

7  amended  by  striking  out  paragraph  (2),  and  inserting  the 

8  following: 

9  "(2)    Settlement. — ^A  person   that   has   re- 

10  solved  its  liability  to  the  United  States  in  an  admin- 

11  istrative  or  judicially  approved  settlement  shall  not 

12  be  liable  for  claims  by  other  persons  regarding  re- 

13  sponse  actions,  response  costs  or  damages  addressed 

14  in  the  settlement.  A  person  that  has  resolved  its  li- 

15  abiUty  to  a  State  in  an  administrative  or  judicially 

16  approved  settlement  shall  not  be  liable  for  claims  by 

17  persons  other  than  the  United  States  regarding  re- 

18  sponse  costs  or  damages  addressed  in  the  settlement 

19  for  which  the  State  has  a  claim  under  this  title. 

20  Such  settlement  does  not  discharge  any  other  poten- 

21  tially  responsible  persons  unless  its  terms  so  provide, 

22  but  it  reduces  the  potential  liability  of  such  other 

23  persons  by  the  amount  of  the  settlement.  The  pro- 

24  tection  afforded  by  this  section  shall  include  protec- 

25  tion  against  contribution  claims  and  all  other  types 
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1  of  claims,  under  Federal  or  State  law,  that  may  be 

2  asserted  against  the  settling  party  for  recovery  of  re- 

3  sponse  costs  or  damages  incurred  or  paid  by  another 

4  person,  if  such  costs  or  damages  are  addressed  in 

5  the    settlement,    but    shall    not    include    protection 

6  against  claims  based  on  contractual  indemnification 

7  or  other  express  contractual  agreements  to  pay  such 

8  costs  or  damages.". 

9  SEC.  407.  SCOPE  OF  RULEMAKING  AUTHORITY. 

10  Section  115  of  the  Act  (42  U.S.C.  9615),  is  amended 

11  by  redesignating  the  text  of  the  section  as  subsection  "(a)" 

12  and  adding  a  new  subsection: 

13  "(b)  The  authority  conferred  by  this  section  includes, 

14  without  limitation,  authority  to  promulgate  legislative  reg- 

15  ulations  to  define  the  terms  and  scope  of  sections  101 

16  through  405  of  this  Act,  inclusive. 

17  "(c)  This  section  confirms,  without  limitation,  au- 

18  thority  to  promulgate  regulations  to  define  the  terms  of 

19  this  Act  as  they  apply  to  lenders  and  other  financial  serv- 

20  ices  providers,   and   property  custodians,   trustees,   and 

21  other  fiduciaries.". 

22  SEC.  408.  ENHANCEMENT  OF  SETTLEMENT  AUTHORITIES. 

23  Section    122    of   the   Act    (42    U.S.C.    9622),    is 

24  amended — 

25  (a)  by  striking  out  subparagraph  (e)(3); 
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1  (b)  by  redesignating  subparagraphs  (e)  (4)  and 

2  (5)  as  subparagraphs  (e)  (3)  and  (4),  respectively; 

3  (c)  by  redesignating  subparagraph  (e)(6)  as  a 

4  new  section  122(o)  and  by  amending  redesignated 

5  section  122(n) — 

6  (1)  by  deleting  "remedial  investigation  and 

7  feasibility  study"  and  inserting  in  lieu  thereof 

8  "response  action";  and 

9  (2)  by  deleting  "remedial  action"  in  both 

10  places  where  it  appears  and  inserting  "response 

11  action"; 

12  (d)  by  inserting  at  the  end  of  section  122  the 

13  following — 

14  "(p)  Retention  of  Funds. — If,  as  part  of  any 

15  agreement  under  this  Chapter,  the  President  will  be  carry- 

16  ing  out  any  action  and  the  parties  will  be  paying  amounts 

17  to  the  President,  the  President  may  retain  such  amounts 

18  in  interest  bearing  accounts,  and  use  such  amounts,  to- 

19  gether  with  accrued  interest,  for  purposes  of  carrying  out 

20  the  agreement. 

21  "(q)  Notwithstanding  the  limitations  on  review  in  sec- 

22  tion  113(h),  and  except  as  provided  in  subsection  (g)  of 

23  this  section,  a  person  whose  claim  for  response  costs  or 

24  contribution  is  limited  as  a  result  of  contribution  protec- 

25  tion  afforded  by  an  administrative  settlement  under  this 
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1  section  may  challenge  the  cost  recovery  component  of  such 

2  settlement  only  by  filing  a  complaint  against  the  Adminis- 

3  trator  in  the  United  States  District  Court  within  60  days 

4  after  such  settlement  becomes  final.  Venue  shall  lie  in  the 

5  district  in  which  the  appropriate  Regional  Administrator 

6  has  her  principal  office.  Any  review  of  an  administrative 

7  settlement  shall  be  limited  to  the  administrative  record, 

8  and  the  settlement  shall  be  upheld  unless  the  objecting 

9  party  can  demonstrate  on  that  record  that  the  decision 

10  of  the  President  to  enter  into  the  administrative  settle- 

1 1  ment  was  arbitrary,  capricious,  or  otherwise  not  in  accord- 

12  ance  with  law.". 

13  (e)  by  deleting  subsection  (f)(1)  and  inserting 

14  in  lieu  thereof: 

15  "(1)  Final  covenants. — The  President  shall 

16  offer  potentially  responsible  parties  who  enter  into 

17  settlement  agreements  otherwise  acceptable  to  the 

18  United  States  a  final  covenant  not  to  sue  concerning 

19  any  liability  to  the  United  States  under  this  Act,  in- 

20  eluding  a  covenant  with  respect  to  future  liability, 

21  for   response    actions   or   response    costs,    provided 

22  that— 

23  "(A)  the  settling  party  agrees  to  perform, 

24  or  there  are  other  adequate  assurances  of  the 

25  performance  of,  a  final  remedial  action  for  the 
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1  release  or  threat  of  release  that  is  the  subject 

2  of  the  settlement; 

3  "(B)  The  settlement  agreement  has  been 

4  reached  prior  to  the  commencement  of  litigation 

5  against  the  settling  party  under  section  106  or 

6  107  of  this  Act  with  respect  to  this  facility; 

7  "(C)  The  settling  party  waives  all  contribu- 

8  tion  rights  against  other  potentially  responsible 

9  parties  at  the  facility;  and 

10  "(D)  The  settling  party  pays  premium  that 

1 1  compensates  for  the  risks  of  remedy  failure;  fu- 

12  ture   liability   resulting   from   unknown   condi- 

13  tions;  unanticipated  increases  in  the  cost  of  any 

14  uncompleted  response  action,  unless  the  settling 

15  party  is  performing  the  response  action;  and 

16  the  United  States'  litigation  risk  with  respect  to 

17  persons  who  have  not  resolved  their  liability  to 

18  the  United  States  under  this  Act,  unless  all 

19  parties  have  settled  their  liability  to  the  United 

20  States,  or  the  settlement  covers  100  percent  of 

21  the  United  States'  response  costs.  The  Presi- 

22  dent  shall  have  sole  discretion  to  determine  the 

23  appropriate  amount  of  any  such  premium,  and 

24  such    determinations    are    committed    to    the 

25  President's  discretion.  The  President  has  dis- 
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1  cretion  to  waive  or  reduce  the  premium  pay- 

2  ment  for  persons  who  demonstrate  an  inabihty 

3  to  pay  such  a  premium. 

4  "(2)    Discretionary    covenants. — For    all 

5  other   settlements   under   this   title,   the   President 

6  may,  in  his  discretion,  provide  any  person  with  a 

7  covenant  not  to  sue  concerning  any  liability  to  the 

8  United  States  under  this  title,  if  the  covenant  not  to 

9  sue  is  in  the  public  interest.  The  President  may  in- 

10  elude  any  conditions  in  such  covenant  not  to  sue,  in- 

11  eluding  but  not  limited  to  the  additional  condition 

12  referred  to  in  paragraph  (5)  of  this  subsection.  In 

13  determining  whether  such  conditions  or  covenants 

14  are  in  the  public  interest,  the  President  shall  con- 

15  sider  the  effectiveness  and  reliability  of  the  response 

16  action,  the  nature  of  the  risks  remaining  at  the  facil- 

17  ity,  the  strength  of  evidence,  the  likelihood  of  cost 

18  recovery,  the  reliability  of  any  response  action  or  ac- 

19  tions  to  restore,  replace  or  acquire  the  equivalent  of 

20  injured  natural  resources,  and  any  other  factors  rel- 

21  evant  to  the  protection  of  human  health,  welfare, 

22  and  the  environment."; 

23  (f)  by  striking  out  the  word  "remedial",  wher- 

24  ever  it  appears  in  paragraph  (f)(2),  and  inserting 

25  the  word  "response"; 
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1  (g)  by  deleting  paragraphs  (f)(3)  and  (f)(4); 

2  (h)  by  redesignating  existing  paragraphs  (f)(2), 

3  (f)(5)  and  (f)(6)  as  paragraphs  (f)(3),  (f)(4),  and 

4  (f)(5),  respectively; 

5  (i)  in  redesignated  subparagraph  (f)(5)(A) — 

6  (1)  by  striking  out  the  word  "remedial", 

7  and   inserting  in   Ueu   thereof  the  word   "re- 

8  sponse"; 

9  (2)  by  deleting  "paragraph   (2)"   in  the 

10  first  clause  of  the  first  sentence  and  inserting 

11  "paragraph  (1)  or  (3)"  in  lieu  thereof;  and 

12  (3)  by  deleting  "de  minimis  settlements" 

13  and  inserting  "de  minimis  and  other  expedited 

14  settlements  pursuant  to  subsection  (g)  of  this 

15  section"  in  lieu  thereof; 

16  (4)  by  striking  the  phrase  "the  President 

17  certifies  under  paragraph  (3)  that  remedial  ac- 

18  tion  has  been  completed  at  the  facility  con- 

19  cemed",  and  inserting  in  lieu  thereof  the  phrase 

20  "that  the  response  action  that  is  the  subject  of 

21  the  settlement  agreement  is  selected". 

22  (J)     by     amending     redesignated     subsection 

23  (f)(5)(B)— 
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1  (1)    by    striking    "In    extraordinary    cir- 

2  cumstances,    the"    and    inserting    the    word 

3  "The"; 

4  (2)  by  striking  the  phrase  "those  referred 

5  to  in  paragraph  (4)  and"; 

6  (3)  by  inserting  "the  agreement  containing 

7  the  covenant  not  to  sue  provides  for  payment  of 

8  a  premium  to  address  possible  remedy  failure  or 

9  any  releases  that  may  result  from  unknown 

10  conditions,  and"  before  the  phrase  "the  other 

11  terms";  and 

12  (4)  by  inserting  at  the  end  the  following 

13  "The  President  may,  in  his  discretion,  waive  or 

14  reduce  the  premium  payment  for  persons  who 

15  demonstrate  an  inabiUty  to  pay  such  a  pre- 

16  mium." 

17  (k)  by  deleting  paragraph  (g)(1)(A)  and  insert- 

18  ing  in  lieu  thereof: 

19  "(g)  Expedited  Final  Settlement. — 

20  "(1)  Parties  eligible  for  expedited  set- 

21  TLEMENT. — Wherever  practicable  and  in  the  public 

22  interest,  and  as  provided  in  section  122a  of  this 

23  title,  the  President  will  as  promptly  as  possible  offer 

24  to  reach  a  final  administrative  or  judicial  settlement 

25  with  potentially  responsible  parties  who,  in  the  judg- 
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1  ment  of  the  President,  meet  one  or  more  of  the  fol- 

2  lowing  conditions  for  eligibiUty  for  an  expedited  set- 

3  tlement: 

4  "(A)  the  potentially  responsible  party's  in- 

5  dividual  contribution  of  hazardous  substances 

6  at  the  facility  is  de  minimis.  The  contribution 

7  of  hazardous  substance  to  a  facility  by  a  poten- 

8  tially  responsible  party  is  de  minimis  if: 

9  "(i)  the  potentially  responsible  party's 

10  volumetric  contribution  of  materials  con- 

11  taining  hazardous  substances  is  minimal  in 

12  comparison  to  the   total  volumetric   con- 

13  tributions  at  the  facility;  such  individual 

14  contribution  is  presumed  to  be  minimal  if 

15  it  is  one  percent  or  less  of  the  total  volu- 

16  metric  contribution  at  the  facility,  unless 

17  the    Administrator    identifies    a    different 

18  threshold    based    on    site-specific    factors; 

19  and 

20  "(ii)  the  potentially  responsible  par- 

21  ty's  hazardous  substances  do  not  present 

22  toxic  or  other  hazardous  effects  that  are 

23  significantly  greater  than  those  of  other 

24  hazardous  substances  at  the  facility;  or" 
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1  (1)  by  inserting  the  folloAving  after  subsection 

2  (g)(1)(B): 

3  "(C)  The  potentially  responsible  party's  li- 

4  ability  is  based  solely  on  subsection  107(a)(3) 

5  or  107(a)(4)  of  this  title,  and  the  arrangement 

6  for  disposal,   treatment,   or  transport  for  dis- 

7  posal  or  treatment,  or  the  acceptance  for  trans- 

8  port  for  disposal  or  treatment,   involved  only 

9  municipal  solid  waste  (MSW)  or  sewage  sludge 

10  as  defined  in  section  101(41)  or  101(44),  re- 

11  spectively,  of  this  Act.  The  Administrator  may 

12  offer  to  settle  the  liability  of  generators  and 

13  transporters  of  MSW  or  sewage  sludge  whose  li- 

14  ability      is      limited      pursuant      to      section 

15  107(a)(5)(A)  of  this  title  for  up  to  10  percent 

16  of  the  total  response  costs  at  the  facility;  or 

17  "(D)  The  potentially  responsible  party  is  a 

18  small  business  or  a  municipality  and  has  dem- 

19  onstrated  to  the  United  States  a  limited  ability 

20  to   pay  response   costs.    For  purposes   of  this 

21  provision — 

22  "(i)  In  the  case  of  a  small  business, 

23  the  President  shall  consider,  to  the  extent 

24  that  information  is  provided  by  the  small 

25  business,  the  business'  ability  to  pay  for  its 


119 

82 

1  total    allocated    share,    and    demonstrable 

2  constraints  on  its  ability  to  raise  revenues. 

3  "(ii)  In  the  case  of  a  municipal  owner 

4  or  operator,  the  President  shall  consider, 

5  to  the  extent  that  information  is  provided 

6  by  the  municipality,  the  following  factors: 

7  (1)    the   municipality's   general   obligation 

8  bond   rating   and   information   about   the 

9  most  recent  bond  issue  for  which  the  rat- 
io ing  was  prepared;  (2)  the  amount  of  total 

11  available    funds     (other    than     dedicated 

12  funds);  (3)  the  amount  of  total  operating 

13  revenues  (other  than  obligated  or  encum- 

14  bered  revenues);  (4)  the  amount  of  total 

15  expenses;   (5)   the  amounts  of  total  debt 

16  and  debt  service;   (6)  per  capita  income; 

17  and  (7)  real  property  values.  A  municipal- 

18  ity  may  also  submit  for  consideration  by 

19  the  President  an  evaluation  of  the  poten- 

20  tial  impact  of  the  settlement  on  essential 

21  services  that  the  municipality  must  pro- 

22  vide,  and  the  feasibility  of  making  delayed 

23  payments  or  payments  over  time.  If  a  mu- 

24  nicipality  asserts  that  it  has  additional  en- 

25  vironmental  obligations  besides  its  poten- 
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1  tial  liability  under  this  Act,  then  the  mu- 

2  nieipality  may  create  a  list  of  the  obliga- 

3  tions,  including  an  estimate  of  the  costs  of 

4  complying  with  such  obligations.  A  munici- 

5  pality  may  establish   an   inability  to  pay 

6  through  an  affirmative  showing  that  such 

7  payment   of   its    liability   under   this   Act 

8  would  either  (I)   create  a  substantial  de- 

9  monstrable     risk     that    the     municipality 

10  would  default  on  existing  debt  obligations, 

11  be  forced  into  bankruptcy,  be  forced  to  dis- 

12  solve,  or  be  forced  to  make  budgetary  cut- 

13  backs  that  would  substantially  reduce  cur- 

14  rent  levels  of  protection  of  public  health 

15  and  safety,  or  (II)  necessitate  a  violation  of 

16  legal  requirements  or  limitations  of  general 

17  applicability    concerning    the    assumption 

1 8  and  maintenance  of  fiscal  municipal  obliga- 

19  tions.". 

20  (m)  by  deleting  paragraphs  (2)  and  (3)  of  sub- 

21  section  (g)  and  inserting  in  lieu  thereof: 

22  "(2)  The  determination  of  whether  a  party  is 

23  eligible  for  an  expedited  settlement  shall  be  made  on 

24  the  basis  of  information  available  to  the  President  at 

25  the  time  the  settlement  is  negotiated.  Such  deter- 
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1  mination,  and  the  settlement,  are  committed  to  the 

2  President's  unreviewable  discretion.  If  the  President 

3  determines  not  to  apply  these  provisions  for  expe- 

4  dited  settlements  at  a  facility,  the  basis  for  that  de- 

5  termination  must  be  explained  in  writing. 

6  "(3)  Additional  factors  relevant  to  municipali- 

7  ties. — In  any  settlement  with  a  municipality  pursu- 

8  ant  to  this  title,  the  President  may  take  additional 

9  equitable  factors  into  account  in  determining  an  ap- 

10  propriate  settlement  amount,  including,  without  limi- 

11  tation,  the  limited  resources  available  to  that  party, 

12  and  any  in-kind  services  that  the  party  may  provide 

13  to  support  the  response  action  at  the  facility.  In  con- 

14  sidering  the  value  of  in-kind  services,  the  President 

15  shall  consider  the  fair  market  value  of  those  serv- 

16  ices.". 

17  (n)  by  striking  in  paragraph  (g)(4)  "$500,000" 

18  and  inserting  "$2,000,000". 

19  (o)  by  striking  paragraph  (g)(5)  and  redesig- 

20  nating  paragraph  (g)(6)  as  (g)(5). 

21  (p)  by  amending  paragraph  (h)  by  striking — 

22  (1)  the  title,  and  inserting  the  phrase  "Au- 

23  thority  to  settle  claims  for  penalties,  punitive 

24  damages  and  cost  recovery";  and 
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1  (2)  by  striking  out  the  phrase  "settlement 

2  authority". 

3  (q)  by  amending  paragraph  (h)(1) — 

4  (1)  before  the  phrase  "costs  incurred"  by 

5  inserting  the  phrase  "past  and  future"; 

6  (2)    before    the    phrase    "by   the    United 

7  States  Government"  by  inserting  the  phrase  "or 

8  that  may  be  incurred"; 

9  (3)  by  inserting  after  the  phrase  "if  the 

10  claim  has  not  been  referred  to  the  Department 

11  of  Justice  for  further  action",   the   following: 

12  "The  head  of  any  department  or  agency  with 

13  the  authority  to  seek,  or  to  request  the  Attor- 

14  ney  General  to  seek,  civil  or  punitive  damages 

15  under  this  Act  may  settle  claims  for  any  such 

16  penalties  or  damages  which  may  otherwise  be 

17  assessed  in  civil  administrative  or  judicial  pro- 

18  ceedings";  and  by  striking  out  "$500,000",  and 

19  inserting  in  lieu  thereof  "$2,000,000". 

20  (r)  by  striking  paragraph  (h)(4). 

2 1  SEC.  409.  ALLOCATION  PROCEDURES. 

22  The  Act  is  amended  by  inserting  following  section 

23  122: 

24  "SEC.  122a  ALLOCATION  AT  MULTI-PARTY  FACILITIES. 

25  "(a)  Scope.— 
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1  "(1)  Except  as  provided  in  paragraph  (3)  of 

2  this  section,   for  each  non-federally  owned  facihty 

3  listed  on  the  National  Priorities  List  involving  two 

4  or  more  potentially  responsible  parties,  the  Adminis- 

5  trator  shall — 

6  "(A)  initiate  the  allocation  process  estab- 

7  lished  under  this  section  for  any  remedial  action 

8  selected  by  the  President  after  the  date  of  en- 

9  actment  of  the  Superfund  Reform  Act  of  1994, 

10  and 

11  "(B)  initiate  the  allocation  process  estab- 

12  lished  in  subsections  (c)(2)  through  (d)(3)  of 

13  this  section  for  any  remedial  action  selected  by 

14  the  President  prior  to  the  date  of  enactment  of 

15  the  Superfund  Reform  Act  of  1994,  when  re- 

16  quested  by  any  potentially  responsible  party 

17  who   has   resolved   its   liability  to  the   United 

18  States  with  respect  to  the  remedial  action  or  is 

19  performing  the  remedial  action  pursuant  to  an 

20  order  issued  under  section  106(a)  of  this  title, 

21  to  assist  in  allocating  shares  among  potentially 

22  responsible  parties.   The   allocation  performed 

23  pursuant  to  this  subsection  shall  not  be  con- 

24  strued  to  require — 


S  1834  IS 


124 


87 

1  "(i)  payment  of  an  orphan  share  pur- 

2  suant  to  subsection  (e)  of  this  section;  or 

3  "(ii)  the  conferral  of  reimbursement 

4  rights  pursuant  to  subsection  (h)  of  this 

5  section. 

6  "(2)  Except  as  provided  in  paragraph  (3)  of 

7  this  section,  the  Administrator  may  initiate  the  allo- 

8  cation  process  estabhshed  under  this  section  with  re- 

9  spect  to  any  other  facihty  involving  two  or  more  po- 

10  tentially  responsible  parties,   as  the  Administrator 

11  deems  appropriate. 

12  "(3)  The  allocation  process  established  under 

13  this  section  shall  not  apply  to  any  facility  where — 

14  "(i)  there  has  been  a  final  settlement,  de- 

15  cree  or  order  that  determines  all  liability  or  al- 

16  located  shares  of  all  potentially  responsible  par- 

17  ties  with  respect  to  the  facility;  or 

18  "(ii)  where  response  action  is  being  carried 

19  out  by  a  State  pursuant  to  referral  or  author- 

20  ization  under  section  104(k)  of  this  title. 

21  "(4)  Nothing  in  this  section  limits  or  affects — 

22  "(A)  the  Administrator's  obligation  to  per- 

23  form  an  allocation  for  facilities  that  have  been 

24  the  subject  of  partial  or  expedited  settlements; 


8  1834  IS 


125 

88 

1  "(B)  the  ability  of  a  potentially  responsible 

2  party  at  a  facility  to  resolve  its  liability  to  the 

3  United  States  or  other  parties  at  any  time  be- 

4  fore  initiation  or  completion  of  the  allocation 

5  process;  or 

6  "(C)  the  validity,  enforceability,  finality  or 

7  merits  of  any  judicial  or  administrative  order, 

8  judgment  or  decree  issued,  signed,  lodged,  or 

9  entered  with  respect  to  liability  under  this  Act, 

10  or  authorizes  modification  of  any  such  order, 

11  judgment  or  decree. 

12  "(b)  Moratorium  on  Commencement  or  Con- 

13  TINUATION  OF  SUITS. — 

14  "(1)  No  person  may  commence  an  action  pursu- 

15  ant  to  section  107  of  this  Act  regarding  a  response 

16  action  for  which  an  allocation  must  be  performed 

17  under  subsection   (a)(1)(A)   of  this  section,  or  for 

18  which  the  Administrator  has  initiated  an  allocation 

19  under  subsection  (a)(1)(B)  or  (a)(2)  of  this  section, 

20  until  60  days  after  issuance  of  the  allocator's  report 

21  under  subsection  (d)(1)  of  this  section. 

22  "(2)  If  an  action  under  section  107  of  this  Act 

23  regarding  a  response  for  which  an  allocation  is  to  be 

24  performed  under  this  section  is  pending  (A)  upon 

25  date  of  enactment  of  the  Superfund  Reform  Act  of 
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1  1994,  or  (B)  upon  initiation  of  an  allocation  under 

2  subsection  (a)(1)(B)  or  (a)(2)  of  this  section,  the  ac- 

3  tion  shall  be  stayed  until  60  days  after  the  issuance 

4  of  an  allocator's  report,  unless  the  court  determines 

5  that  a  stay  will  not  result  in  a  just  and  expeditious 

6  resolution  of  the  action. 

7  "(3)  Any  appHcable  limitations  period  with  re- 

8  spect  to  actions  subject  to  paragraph  (1)  shall  be 

9  tolled  from  the  earlier  of — 

10  "(A)  the  date  of  listing  of  the  facility  on 

11  the  National  Priorities  list;  or 

12  "(B)  the  commencement  of  the  allocation 

13  process  pursuant  to  this  section,  until  120  days 

14  after  the  allocation  report  required  by  this  sec- 

15  tion  has  been  provided  to  the  parties  to  the  al- 

16  location. 

17  "(4)  Nothing  in  this  section  shall  in  any  way 

18  limit  or  affect  the  President's  authority  to  exercise 

19  the   powers  conferred  by  sections   103,    104,   105, 

20  106,  or  122  of  this  title,  or  to  commence  an  action 

21  where  there  is  a  contemporaneous  filing  of  a  judicial 

22  consent  decree  resolving  a  party's  liability;  or  to  file 

23  a  proof  of  claim  or  take  other  action  in  a  proceeding 

24  under  title  11  of  the  United  States  Code. 
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1  "(5)  The  procedures  established  in  this  section 

2  are  intended  to  guide  the  exercise  of  settlement  au- 

3  thority  by  the  United  States,  and  shall  not  be  con- 

4  strued  to  diminish  or  affect  the  principles  of  retro- 

5  active,  strict,  joint  and  several  liability  under  this 

6  title. 

7  "(c)  Commencement  of  Allocation. — 

8  "(1)  Responsible  party  search. — ^At  all  fa- 

9  cilities   subject   to   this   section,   the   Administrator 

10  shall,  as  soon  as  practicable  but  not  later  than  60 

11  days  after  the  earlier  of  the  commencement  of  the 

12  remedial  investigation  or  the  listing  of  the  facility  on 

13  the  National  Priorities  List,  initiate  a  search  for  po- . 

14  tentially  responsible   parties,   using  its   authorities 

15  under  section  104  of  this  title. 

16  "(2)  Notice  to  parties. — ^As  soon  as  prac- 

17  ticable  after  receipt  of  sufficient  information,  but 

18  not  more  than  eighteen  months  after  commencement 

19  of   the    remedial    investigation,    the    Administrator 

20  shall— 

21  "(A)   notify  those   potentially  responsible 

22  parties  who  will  be  assigned  shares  in  the  allo- 

23  cation  process  and  notify  the  public,  in  accord- 

24  ance  with  section  117(d)  of  this  title,  of  the  hst 

25  of  potentially  responsible  parties  preliminarily 
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1  identified  by  the  Administrator  to  be  assigned 

2  shares  in  the  allocation  process;  and 

3  "(B)  provide  the  notified  potentially  re- 

4  sponsible  parties  with  a  list  of  neutral  parties 

5  who  are  not  employees  of  the  United  States  and 

6  who  the  Administrator  determines,  in  his  or  her 

7  sole  discretion,  are  qualified  to  perform  an  allo- 

8  cation  at  the  facility. 

9  "(3)  Selection  of  allocator. — The  Admin- 

10  istrator  shall  thereafter — 

11  "(A)  acknowledge  the  parties'  selection  of 

12  an  allocator  from  the  list,  or  select  an  allocator 

13  from  the  list  provided  to  the  parties  if  the  par- 

14  ties  cannot  agree  on  a  selection  within  30  days 

15  of  the  notice; 

16  "(B)  contract  with  the  selected  allocator 

17  for  the  provision  of  allocation  services;  and 

18  "(C)  make  available  all  responses  to  infor- 

19  mation  requests,  as  well  as  other  relevant  infor- 

20  mation  concerning  the  facility  and  potentially 

21  responsible  parties,  to  the  parties  and  to  the  al- 

22  locator  within  30  days  of  the  appointment  of 

23  the  allocator.  The  Administrator  shall  not  make 

24  .  available  any  privileged  or  confidential  informa- 

25  tion,  except  as  otherwise  authorized  by  law. 
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1  "(4)  Proposed  addition  of  parties. — 

2  "(A)   For  60  days  after  information  has 

3  been   made   available   pursuant   to   paragraph 

4  3(C),   the  parties  identified  by  the  Adminis- 

5  trator  and  members  of  the  affected  community 

6  shall  have  the  opportunity  to  identify  and  pro- 

7  pose  additional  potentially  responsible  parties  or 

8  otherwise  provide  information  relevant  to  the 

9  facility  or  such  potentially  responsible  parties. 

10  This  period  may  be  extended  by  the  Adminis- 

11  trator  for  an  additional  30  days  upon  request  of 

12  a  party. 

13  "(B)  Within  30  days  after  the  end  of  the 

14  period  specified  in  paragraph  (A)  for  identifica- 

15  tion   of  additional   parties,   the   Administrator 

16  shall  issue  a  final  list  of  parties  subject  to  the 

17  allocation   process,   hereinafter  the   "allocation 

18  parties".  The  Administrator  shall  include  in  the 

19  list  of  allocation  parties  those  parties  identified 

20  pursuant  to  paragraph    (A)   in   the   allocation 

21  process    unless    the   Administrator   determines 

22  and  explains  in  writing  that  there  is  not  a  suffi- 

23  cient  basis  in  law  or  fact  to  take  enforcement 

24  action  with  respect  to  those  parties  under  this 

25  title,  or  that  they  have  entered  into  an  expe- 
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1  dited  settlement  under  section  122(g).  The  Ad- 

2  ministrator's  determination  is  to  be  based  on 

3  the  information  available  at  the  time  of  the  de- 

4  termination  and  is  committed  to  the  Adminis- 

5  trator's  unreviewable  discretion. 

6  "(5)  Role  op  federal  agencies. — Federal 

7  departments,  agencies  or  instrumentalities  that  are 

8  identified  as  potentially  responsible  parties  shall  be 

9  subject  to,  and  be  entitled  to  the  benefits  of,  the  al- 

10  location  process  provided  by  this  section  to  the  same 

1 1  extent  as  any  other  party. 

12  "(6)     Representation     of     the     united 

13  states. — The  Administrator  and  the  Attorney  Gen- 

14  eral  shall  be  entitled  to  review  all  documents  and 

15  participate  in  any  phase  of  the  allocation  proceeding. 

16  "(d)  Allocation  Determination. — 

17  "(1)    Settlement    and    allocation    re- 

18  PORT. — Following  issuance  of  the  list  of  allocation 

19  parties,  the  allocator  may  convene  the  allocation  par- 

20  ties  for  the  purpose  of  facilitating  agreement  con- 

21  ceming  their  shares.  If  the  allocation  parties  do  not 

22  agree  to  a  negotiated  allocation  of  shares,  the  allo- 

23  cator    shall    prepare    a    written    report,    with    a 

24  nonbinding,  equitable  allocation  of  percentage  shares 
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1  for  the  facility,  and  provide  such  report  to  the  allo- 

2  cation  parties  and  the  Administrator. 

3  "(2)   Information  requests. — To  assist  in 

4  the  allocation  of  shares,  the  allocator  may  request 

5  information  from  the  allocation  parties,   and   may 

6  make  additional  requests  for  information  at  the  re- 

7  quest  of  any  allocation  party.  The  allocator  may  re- 

8  quest  the  Administrator  to  exercise  any  information- 

9  gathering  authority  under  this  title  where  necessary 

10  to  assist  in  determining  the  allocation  of  shares. 

11  "(3)  Factors  in  the  allocation. — Unless 

12  the  allocation  parties  agree  to  a  negotiated  alloca- 

13  tion,  the  allocator  shall  prepare  a  nonbinding,  equi- 

14  table  allocation  of  percentage  shares  for  the  facility 

15  based  on  the  following  factors: 

16  "(A)  the  amount  of  hazardous  substances 

17  contributed  by  each  allocation  party; 

18  "(B)  the  degree  of  toxicity  of  hazardous 

19  substances  contributed  by  each  allocation  party; 

20  "(C)  the  mobility  of  hazardous  substances 

21  contributed  by  each  allocation  party; 

22  "(D)  the  degree  of  involvement  of  each  al- 

23  location  party  in  the  generation,  transportation, 

24  treatment,  storage,  or  disposal  of  the  hazardous 

25  substance; 
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1  "(E)  the  degree  of  care  exercised  by  each 

2  allocation  party  with  respect  to  the  hazardous 

3  substance,  taking  into  account  the  characteris- 

4  tics  of  the  hazardous  substance; 

5  "(F)   the   cooperation   of  each   allocation 

6  party  in  contributing  to  the  response  action  and 

7  in  providing  complete  and  timely  information 

8  during  the  allocation  process;  and 

9  "(G)  such  other  factors  that  the  Adminis- 

10  trator  determines  are  appropriate  by  published 

11  regulation  or  guidance,  including  guidance  with 

12  respect  to  the  identification  of  orphan  shares 

13  pursuant  to  paragraph  (3)  of  this  subsection 

14  "(4)  Identification  op  orphan  shares. — 

15  The  allocator  may  determine  that  a  percentage  share 

16  for  the  facility  is  specifically  attributable  to  an  "or- 

17  phan  share".  The  orphan  share  may  only  consist  of 

18  the  following: 

19  "(A)  shares  attributable  to  hazardous  sub- 

20  stances  that  the  allocator  determines,  on  the 

21  basis  of  information  presented,  to  be  specifically 

22  attributable  to  identified  but  insolvent  or  de- 

23  funct  responsible  parties  who  are  not  affiliated 

24  with  any  allocation  party; 
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1  "(B)  the  difference  between  the  aggregate 

2  shares  that  the  allocator  determines,   on  the 

3  basis  of  the  information  presented,  are  specifi- 

4  cally  attributable  to  contributors  of  municipal 

5  solid  waste  subject  to  the  limitations  in  section 

6  107(a)(5)(D)  of  this  title,  and  the  share  actu- 

7  ally  assumed  by  those  parties  in  any  settle- 

8  ments  with  the  United  States  pursuant  to  sub- 

9  section  122(g)  of  this  title,  including  the  fair 

10  market  value  of  in-kind  services  provided  by  a 

11  municipality;  and 

12  "(C)  the  difference  between  the  aggregate 

13  share   that   the   allocator   determines,   on   the 

14  basis  of  information  presented,  is  specifically 

15  attributable  to  parties  with  a  limited  ability  to 

16  pay  response  costs  and  the  share  actually  as- 

17  sumed  by  those  parties  in  any  settlements  with 

18  the    United    States    pursuant    to    subsection 

19  122(b)  of  this  title. 

20  The  orphan  share  shall  not  include  shares  attrib- 

21  utable  to  hazardous  substances  that  the  allocator 

22  cannot  attribute  to  any  identified  party.  Such  shares 

23  shall  be  distributed  among  the  allocation  parties. 

24  "(e)  Funding  op  Orphan  Shares. — From  funds 

25  available  in  the  Fund  in  any  given  fiscal  year,  and  without 
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1  further  appropriation  action,  the  President  shall  make  re- 

2  imbursements  from  the  Fund,  to  eligible  parties  for  costs 

3  incurred  and  equitably  attributable  to  orphan  shares  de- 

4  termined  pursuant  to  this  section,  provided  that  Fund  fi- 

5  nancing  of  orphan  shares  shall  not  exceed  $300,000,000 

6  in  any  fiscal  year.  Reimbursements  made  under  this  sub- 

7  section  shall  be  subject  to  such  terms  and  conditions  as 

8  the  President  may  prescribe. 

9  "(f)  Timing. — The  allocator  shall  provide  the  report 

10  required  by  subsection  (d)(1)  of  this  section  to  the  alloca- 

1 1  tion  parties  and  the  Administrator  within  180  days  of  the 

12  issuance  of  the  list  of  parties  pursuant  to  subsection 

13  (c)(4)(B)  of  this  section.  Upon  request,  for  good  cause 

14  shown,  the  Administrator  may  grant  the  allocator  addi- 

15  tional  time  to  complete  the  allocation,  not  to  exceed  90 

16  days. 

17  "(g)  Settlement  Following  Allocation. — 

18  "(1)  Obligations  of  the  united  states. — 

19  The  President  will  accept  a  timely  offer  of  settle- 

20  ment  from  a  party  based  on  the  share  determined  by 

21  the  allocator,  if  it  includes  appropriate  premia  and 

22  other  terms  and  conditions  of  settlement,  unless  the 

23  Administrator,  with  the  concurrence  of  the  Attorney 

24  General  of  the  United  States,  determines  that  a  set- 

25  tlement   based    on    the    allocator's    determinations 
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1  would  not  be  fair,  reasonable,  and  in  the  public  in- 

2  terest.  The  Administrator  and  the  Attorney  General 

3  shall  seek  to  make  any  such  determination  within  60 

4  days  from  the  date  of  issuance  of  the  allocator's  re- 

5  port.  The  determinations  of  the  Administrator  and 

6  the    Attorney    Greneral     shall     not    be    judicially 

7  reviewable. 

8  "(2)   If  the  Administrator  and  the  Attorney 

9  General  determine  not  to  settle  on  the  basis  of  the 

10  allocation,  they  shall  provide  the  allocation  parties 

1 1  and  members  of  the  affected  community  with  a  writ- 

12  ten  explanation  of  the  Administrator's  determina- 

13  tion.  If  the  Administrator  and  the  Attorney  General 

14  make  such  a  determination,  the  parties  who  are  will- 

15  ing  to  settle  on  the  basis  of  the  allocation  are  enti- 

16  tied  to  a  consultation  with  an  official  appointed  by 

17  the  President,  to  present  any  objections  to  the  deter- 

18  mination,  within  60  days  after  the  determination, 

19  "(3)  Settlements  based  on  allocated  shares  shall 

20  include — 

21  "(A)     a    waiver    of    contribution    rights 

22  against  all  parties  who  are  potentially  respon- 

23  sible  parties  for  the  response  action; 

24  "(B)  covenants  not  to  sue,  consistent  with 

25  the  provisions  of  section  122(f)  of  this  title,  and 
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1  provisions  regarding  performance  or  adequate 

2  assurance  of  performance  of  response  actions 

3  addressed  in  the  settlement; 

4  "(C)  a  premium  that  compensates  for  the 

5  United  States'  Utigation  risk  with  respect  to  po- 

6  tentially  responsible  parties  who  have  not  re- 

7  solved  their  liability  to  the  United  States,  ex- 

8  cept  that  no  such  premium  shall  apply  if  all 

9  parties  settle  or  the  settlement  covers  one  100 

10  percent  of  response  costs; 

11  "(D)    contribution    protection,    consistent 

12  with  sections  113(f)  and  122(g)  of  this  title,  re- 

13  garding  matters  addressed  in  the  settlement. 

14  Such  settlement  does  not  discharge  any  of  the 

15  other  potentially  responsible  parties  unless  its 

16  terms  so  provide,  but  it  reduces  the  potential  li- 

17  ability  of  the  others  by  the  amount  of  the  settle- 

18  ment;  and 

19  "(E)  provisions  through  which  the  settling 

20  parties  shall  receive  reimbursement  from  the 

21  Fund  for  any  response  costs  incurred  by  such 

22  parties  in  excess  of  the  a^regate  of  their  allo- 

23  cated  share  and  any  premia  required  by  the  set- 

24  tlement.  Such  right  to  reimbursement  shall  not 

25  be  contingent  on  the  United  States'  recovery  of 
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1  response  costs  from  any  responsible  person  not 

2  a   party   to   any   settlement   with   the   United 

3  States. 

4  "(4)    The   President   shall   report   annually  to 

5  Congress   on   the   administration   of  the   allocation 

6  scheme,  and  provide  information  comparing  alloca- 

7  tion  results  with  actual  settlements  at  multiparty  fa- 

8  cilities. 

9  "(5)   The  provisions  of  this  section  shall  not 

10  apply  to  any  offer  of  settlement  made  after  com- 

1 1  mencement  of  htigation  by  the  United  States  against 

12  the  offering  party  under  section  107  of  this  title. 

13  "(h)  Authorization  of  Reimbursement. — In  any 

14  settlement  in  which  a  party  agrees  to  perform  response 

15  work  in  excess  of  its  share,  the  Administrator  shall  have 

16  authority  in  entering  the  settlement  to  confer  a  right  of 

17  reimbursement  on  the  settling  party  pursuant  to  such  pro- 

18  cedures  as  the  Administrator  may  prescribe. 

19  "(i)  Post-Settlement  Litigation. — 

20  "(1)   In  general. — The  United   States  may 

21  commence  an  action  under  section  107  against  any 

22  person  who  has  not  resolved  its  liability  to  the  Unit- 

23  ed  States  following  allocation,  on  or  after  60  days 

24  following  issuance  of  the  allocator's  report.  In  any 

25  such  action,  the  potentially  responsible  parties  shall 
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1  be  liable  for  all  unrecovered  response  costs,  including 

2  any  federally-funded  orphan  share  identified  in  ac- 

3  cordance  with  subsection  (d)(4).  Defendants  in  any 

4  such  action  may  implead  any  allocation  party  who 

5  did  not  resolve  its  liability  to  the  United  States.  The 

6  Administrator  and  the  Attorney  General  shall  issue 

7  guidelines  to  ensure  that  the  relief  sought  against  de 

8  minimis  parties  under  principles  of  joint  and  several 

9  liability  will  not  be  grossly  disproportionate  to  their 

10  contribution  to  the  facility.  The  application  of  such 

1 1  guidelines  is  committed  to  the  discretion  of  the  Ad- 

12  ministrator  and  the  Attorney  General. 

13  "(2)  In  commencing  any  action  under  section 

14  107  following  allocation,  the  Attorney  General  must 

15  certify,  in  the  complaint,  that  the  United  States  has 

16  been  unable  to  reach  a  settlement  that  would  be  in 

17  the  best  interests  of  the  United  States. 

18  "(3)    Admissibility    of    allocator's    re- 

19  PORT. — The  allocator's  report  shall  not  be  admissi- 

20  ble  in  any  court  with  respect  to  a  claim  brought  by 

21  or  against  the  United  States,  except  in  its  capacity 

22  as  a  nonsettling  potentially  responsible  party,  or  for 

23  the  determination  of  liability.  The  allocator's  report, 

24  subject  to  the  rules  and  discretion  of  the  court,  may 

25  be  admissible  solely  for  the  purpose  of  assisting  the 
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1  court  in  making  an  equitable  allocation  of  response 

2  costs  among  the  relative  shares  of  nonsettling  liable 

3  parties. 

4  "(4)    Other    authorities    unaffected. — 

5  Nothing  in  this  section  limits  or  in  any  way  affects 

6  the  exercise  of  the  President's  authority  pursuant  to 

7  sections  103,  104,  105,  or  106. 

8  "(5)  Costs.— 

9  "(A)  The  costs  of  implementing  the  alloca- 

10  tion  procedure  set  forth  in  this  section,  includ- 

11  ing  reasonable  fees  and  expenses  of  the  allo- 

12  cator,  shall  be  considered  necessary  costs  of  re- 

13  sponse. 

14  "(B)  The  costs  attributable  to  any  funding 

15  of  orphan  shares  identified  by  the  allocator  pur- 

16  suant  to  subsection  (d)(4)  also  shall  be  consid- 

17  ered  necessary  costs  of  response,  and  shall  be 

18  recoverable  from  liable  parties  who  do  not  re- 

19  solve  their  liability  on  the  basis  of  the  alloca- 

20  tion. 

21  "(6)  Rejection  of  share  determination. — 

22  In  any  action  by  the  United  States  under  this  title, 

23  if  the  United  States  has  rejected  an  offer  of  settle- 

24  ment  that  is  consistent  with  subsections  (g)(1)  and 

25  (g)(3)  of  this  section  and  was  presented  to  the  Unit- 
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1  ed  States  prior  to  the  commencement  of  the  action, 

2  the  offeror  shall  be  entitled  to  recover  from  the 

3  United  States  the  offeror's  reasonable  costs  of  de- 

4  fending  the  action  after  the  making  of  the  offer,  in- 

5  eluding  reasonable  attorneys'  fees,  if  the  ultimate 

6  resolution  of  liability  or  allocation  of  costs  with  re- 

7  spect  to  the  offeror,  taking  into  account  all  settle- 

8  ments  and  reimbursements  with  respect  to  the  facil- 

9  ity  other  than  those  attributable  to  insurance  or  in- 

10  demnification,  is  as  or  more  favorable  to  the  offeror 

1 1  than  the  offer  based  on  the  allocation, 

12  "(j)  Procedures. — The  Administrator  shall  further 

13  define  the  procedures  of  this  section  by  regulation  or  guid- 

14  ance,  after  consultation  with  the  Attorney  General.". 

15  TITLE  V— REMEDY  SELECTION  AND 

16  CLEANUP  STANDARDS 

17  SEC.  501.  PURPOSES  AND  OBJECTIVES. 

18  The  purposes  and  objectives  of  this  title  are  to — 

19  (a)  ensure  that  remedial  actions  under  the  Act 

20  are  protective  of  human  health  and  the  environment; 

21  (b)  provide  consistent  and  equivalent  protection 

22  to  all  communities  affected  by  facilities  subject  to  re- 

23  medial  action;  and, 

24  (c)  ensure  that  the  national  goals,  national  ge- 

25  neric  cleanup  levels,  and  the  national  risk  protocol 

8  1834  IS 


141 


104 

1  required  by  this  title  are  developed  through  a  proc- 

2  ess  based  on  substantial  public  input  and,  where  ap- 

3  propriate,  on  consensual  decisionmaking. 

4  SEC.  602.  CLEANUP  STANDARDS  AND  LEVELS. 

5  Section  121(d)(l)-(2)(C)(i)  of  the  Act  (42  U.S.C. 

6  9621(d))  is  amended  to  read  as  follows: 

7  "(d)  Degree  of  Cleanup. — 

8  "(1)  Protection  op  human  health  and 

9  THE    EmTRONMENT. — ^A   remedial    action    selected 

10  under  this  section  or  otherwise  required  or  agreed  to 

11  by  the  President  under  this  Act  shall  be  protective 

12  of  human  health  and  the  environment.  In  order  to 

13  provide  consistent  protection  to  all  communities,  the 

14  Administrator  shall  promulgate  national  goals  to  be 

15  applied  at  all  facilities  subject  to  remedial  action 

16  under  this  Act. 

17  "(2)  Generic  cleanup  levels. — The  Admin- 

18  istrator  shall  promulgate,  as  appropriate,  national 

19  generic  cleanup  levels  for  specific  hazardous  sub- 

20  stances,  pollutants,  or  contaminants,  based  on  the 

21  national  goals  established  in  paragraph  (1).  A  clean- 

22  up  level  shall — 

23  "(A)  reflect  reasonably  anticipated  future 

24  land  uses. 
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1  "(B)  reflect  other  variables  which  can  be 

2  easily  measured  at  a  facility  and  whose  effects 

3  are  scientifically  well-understood  to  vary  on  a 

4  site-specific  basis,  and 

5  "(C)  represent  concentration  levels  below 

6  which  a  response  action  is  not  required. 

7  "(3)  Site-specific  methods  to  establish 

8  CLEANUP  levels. — NotAvithstanding  the  promulga- 

9  tion  of  national  generic  cleanup  levels  under  sub- 

10  section  (d)(2)  and  nationally-approved  generic  rem- 

11  edies  under  subsection  (b)(4)  of  this  section,  the  Ad- 

12  ministrator  may,  as  appropriate,  rely  on  a  site-spe- 

13  cific  risk  assessment  to  determine  the  proper  level  of 

14  cleanup  at  a  facility,  based  on  the  national  goals  es- 

15  tablished  in  paragraph  (1)  and  the  reasonably  antici- 

16  pated  future  land  uses   at  the  facility.   This  may 

17  occur  if  a  national  generic  cleanup  level  has  not  been 

18  developed  or  to  account  for  particular  characteristics 

19  of  a  facility  or  its  surroundings.  In  establishing  site- 

20  specific  cleanup  levels,  the  President  shall  consider 

21  the  views  of  the  affected  community  in  accordance 

22  with  section  11 7  of  this  Act. 

23  "(4)    Risk   assessment. — The   Administrator 

24  shall  promulgate  a  national  risk  protocol  for  con- 

25  ducting  risk  assessments  based  on  realistic  assump- 
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1  tions.  After  promulgation,  risk  assessments  underiy- 

2  ing  the  degree  of  cleanup  and  remedy  selection  proc- 

3  esses  shall  use  the  national  risk  protocol. 

4  "(5)  Federal  and  state  laws. — 

5  "(A)  A  remedial  action  shall  be  required  to 

6  comply  with  the  substantive  requirements  of — 

7  "(i)   any  standard,   requirement,   cri- 

8  tenon,  or  limitation  under  any  federal  en- 

9  vironmental  or  facility  siting  law  that  the 

10  President  determines  is  suitable  for  appli- 

11  cation  to  the  remedial  action  at  the  facil- 

12  ity;  and 

13  "(ii)   any  promulgated   standard,   re- 

14  quirement,   criterion,    or   limitation   under 

15  any   state   environmental   law   specifically 

16  addressing  remedial  action  that  is  adopted 

17  for  the  purpose  of  protecting  human  health 

18  or  the  environment  ^^^th  the  best  available 

19  scientific  evidence  through  a  public  process 

20  where  such  a  law  is  more  stringent  than 

21  any  such  federal  cleanup  standard,  require- 

22  ment,  criterion,  or  limitation,  or  the  clean- 

23  up  level  determined  in  accordance  with  the 

24  requirements  of  this  section. 
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1  "(B)   Procedural   requirements   of  federal 

2  and  state  standards,  requirements,  criteria,  or 

3  limitations,  including  but  not  limited  to  permit- 

4  ting  requirements,  shall  not  apply  to  response 

5  actions  conducted  on-site.  In  addition,  compli- 

6  ance  with  such  laws  shall  not  be  required  with 

7  respect  to  return,  replacement,  or  redisposal  of 

8  contaminated   media   or  residuals   of  eontami- 

9  nated  media  into  the  same  medium  in  or  very 

10  near  existing  areas  of  contamination  on-site. 

11  "(C)  The  President  may  select  a  remedial 

12  action  meeting  the  requirements  of  paragraph 

13  (1)  that  does  not  attain  a  level  or  standard  of 

14  control   at   least   equivalent  to   the   federal   or 

15  State  standards,  requirements,  criteria,  or  limi- 

16  tations  as  required  by  paragraph   (A),   if  the 

17  President  finds  that — 

18  "(i)    the   remedial    action   selected   is 

19  only  part  of  a  total  remedial  action  that 

20  Avill  attain  such  level  or  standard  of  control 

21  when  completed; 

22  "(ii)    compliance   mth    such    require- 

23  ment  at  that  facility  ^vill  result  in  greater 

24  risk  to  human  health  and  the  environment 

25  than  alternative  options; 
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1  "(iii)   compliance  with   such   require- 

2  ments  is  technically  impracticable  from  an 

3  engineering  perspective; 

4  "(iv)  a  generic  remedy  under  section 

5  (b)(4)  has  been  selected  for  the  facility; 

6  "(v)  the  remedial  action  selected  wil! 

7  attain  a  standard  of  performance  that  is 

8  equivalent    to    that    required    under    the 

9  standard,  requirement,  criterion,  or  limita- 

10  tion   identified   under    (A)(i)    and    (A)(ii) 

1 1  through  use  of  another  approach; 

12  "(vi)  with  respect  to  a  State  standard, 

13  requirement,    criterion,    or   limitation,   the 

14  State  has  not  consistently  applied  (or  dem- 

15  onstrated    the    intention    to    consistently 

16  apply)  the  standard,  requirement,  criterion, 

17  or  limitation  in  similar  circumstances  at 

18  other  remedial  actions  ^vithin  the  State;  or 

19  "(vii)  in  the  case  of  a  remedial  action 

20  to  be  undertaken  solely  under  section  104 

21  using  the  Fund,  a  selection  of  a  remedial 

22  action  that  attains  such  level  or  standard 

23  of  control  will  not  provide  a  balance  be- 

24  tween   the  need   for  protection  of  public 

25  health  and  welfare  and  the  environment  at 
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1  the  facility  under  consideration,   and  the 

2  availability  of  amounts  from  the  Fund  to 

3  respond  to  other  facilities  which  present  or 

4  may  present  a  threat  to  public  health  or 

5  welfare   or   the   environment,    taking   into 

6  consideration    the    relative    immediacy    of 

7  such  threat. 

8  The  President  shall  publish  such  findings,  to- 

9  gether  with  an  explanation  and  appropriate  doc- 

10  umentation.". 

1 1  SEC.  503.  REMEDY  SELECTION. 

12  Section   121(b)  of  the  Act  (42  U.S.C.   9621(b)   is 

13  amended  to  read  as  follows: 

14  "(b)  General  Rules. — 

15  "(1)  Selection  of  protective  remedies. — 

16  Remedies   selected   at  individual   facilities   shall  be 

17  protective  of  human  health   and  the  environment. 

18  Whether    a    response    action    requires    remediation 

19  through  treatment,  containment,  a  combination  of 

20  treatment  and  containment,  or  other  means,  shall  be 

21  determined  through  the  evaluation  of  remedial  alter- 

22  natives. 

23  "(2)   Land  use. — In  selecting  a  remedy,  the 

24  President  shall  take  into  account  the  reasonably  an- 
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1  ticipated  future  uses  of  land  at  a  facility  as  required 

2  by  this  Act. 

3  "(3)  Appropriate  remedial  action. — 

4  "(A)  The  President  shall  identify  and  se- 

5  lect  an  appropriate  remedy  utilizing  treatment, 

6  containment,  other  remedial  measures,  or  any 

7  combination    thereof,     that    is    protective    of 

8  human     health     and     the     environment     and 

9  achieves    the    degree    of    cleanup    determined 

10  under  section  121(d),  taking  into  account  the 

1 1  following  factors — 

12  "(i)  the  effectiveness  of  the  remedy; 

13  "(ii)  the  long-term  reliability  of  the 

14  remedy,  that  is,  its  capability  to  achieve 

15  long-term  protection  of  human  health  and 

16  the  environment; 

17  "(iii)  any  risk  posed  by  the  remedy  to 

18  the  affected  community,  to  those  engaged 

19  in  the  cleanup  effort,  and  to  the  environ- 

20  ment; 

21  "(iv)  the  acceptability  of  the  remedy 

22  to  the  affected  community;  and 

23  "(v)  the  reasonableness  of  the  cost  of 

24  the  remedy  in  relation  to  the  preceding 

25  factors  (i)  and  (iv). 
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1  "(B)  Innovative  remedies. — If  an  oth- 

2  erwise  appropriate  treatment  remedy  is  avail- 

3  able  only  at  a  disproportionate  cost  and  the 

4  President  determines  that  an  appropriate  treat- 

5  ment  remedy  is  likely  to  become  available  with- 

6  in  a  reasonable  period  of  time,  the  President 

7  may  select  an  interim  containment  remedy.  A 

8  selected  interim  containment  remedy  shall  in- 

9  elude  adequate  monitoring  to  ensure  the  contin- 

10  ued  integrity  of  the  containment  system.  If  an 

1 1  appropriate  treatment  remedy  becomes  available 

12  within  that  period  of  time,  that  remedy  shall  be 

13  required. 

14  "(C)  Hot  spots. — In  evaluating  a  facility 

15  for  a  permanent  containment  remedy,   if  the 

16  President  determines,  based  on  standard  site 

17  investigation,  that  a  discrete  area  within  a  facil- 

18  ity  is  a  "hot  spot"  (as  defined  in  this  para- 

19  graph),  the  President  shall  select  a  remedy  for 

20  the  hot  spot  with  a  preference  for  treatment, 

21  unless    he    determines,    based    on    treatability 

22  studies  and  other  information,  that  no  treat- 

23  ment  technology  exists  or  such  technology  is 

24  only  available  at  a  disproportionate  cost.   In 

25  such  instances,  the  President  shall  select  an  in- 

S  1834  IS 


149 


112 

1  terim  containment  remedy  for  a  hot  spot  sub- 

2  ject  to  adequate  monitoring  to  ensure  its  eon- 

3  tinued  integrity  and  shall  review  the  interim 

4  containment  remedy  within  five  years  to  deter- 

5  mine  whether  an  appropriate  treatment  remedy 

6  for  the  hot  spot  is  available.  For  purposes  of 

7  this  paragraph,  the  term  "hot  spot"  means  a 

8  discrete  area  within  a  facility  that  contains  haz- 

9  ardous  substances  that  are  highly  toxic  or  high- 

10  ly  mobile,   cannot  be  reliably  contained,   and 

11  present  a  significant  risk  to  human  health  or 

12  the  environment  should  exposure  occur. 

13  "(4)  Generic  remedies. — In  order  to  stream- 

14  line  the  remedy  selection  process,  and  to  facilitate 

15  rapid  voluntary  action,  the  President  shall  establish, 

16  taking  into  account  the  factors  enumerated  in  sub- 

17  section  (b)(3)(A),  cost-effective  generic  remedies  for 

18  categories  of  facilities,  and  expedited  procedures  that 

19  include  community  involvement  for  selecting  generic 

20  remedies  at  an  individual  facility.  To  be  eligible  for 

21  selection  at  a  facility,  a  generic  remedy  shall  be  pro- 

22  tective  of  human  health  and  the  environment  at  that 

23  facility.  When  appropriate,  the  President  may  select 

24  a   generic   remedy  without   considering  alternative 

25  remedies.". 
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1  SEC.  504.  MISCELLANEOUS  AMENDMENTS  TO  SECTION  121. 

2  (a)  Section  121(c)  of  the  Act  (42  U.S.C.  9621(c)) 

3  is  amended  by  striking  out  the  word  "initiation",  and  in- 

4  serting  in  Ueu  thereof  the  phrase  "completion  of  all  phys- 

5  ical  on-site  construction". 

6  (b)  Section  121(d)  of  the  Act  is  further  amended 

7  by— 

8  (1)  redesignating  paragraph  (2)(C)(ii)  as  para- 

9  graph  "(6)(A)"; 

10  (2)  redesignating  paragraph  (2)(C)(iii)  as  para- 

11  graph  "(6)(B)"; 

12  (3)  striking  "clauses  (iii)  and  (iv)"  in  redesig- 

13  nated    paragraph    (6) (A)    and    inserting    "subpara- 

14  graph  (B)"; 

15  (4)  striking  paragraph  (2)(C)(iv); 

16  (5)  redesignating  paragi-aph  (3)  as  paragraph 

17  "(7)"  and  amending  it  to  read  as  follows: 

18  "(7)  In  the  case  of  any  removal  or  remedial  action 

19  involving  the  transfer  of  any  hazardous  substance  or  pol- 

20  lutant  or  contaminant  off-site,  such  hazardous  substance 

21  or  pollutant  or  contaminant  and  shall  be  transferred  to 

22  a  facility  which  is  authorized  under  applicable  Federal  and 

23  State  law  to  receive  such  hazardous  substance  or  pollutant 

24  or  contaminant  and  is  in  compliance  with  such  applicable 

25  Federal  and  State  law.  Such  substance  or  pollutant  or 

26  contaminant  may  be  transferred  to  a  land  disposal  facility 
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1  permitted  under  subtitle  C  of  the  Solid  Waste  Disposal 

2  Act  only  if  the  President  determines  that  both  of  the  fol- 

3  lowing  requirements  are  met: 

4  "(A)   The  unit  to  which  the  hazardous  sub- 

5  stance  or  pollutant  or  contaminant  is  transferred  is 

6  not  releasing  any  hazardous  waste,  or  constituent 

7  thereof,  into  the  groundwater  or  surface  water  or 

8  soil. 

9  "(B)  All  such  releases  from  other  units  at  the 

10  facility  are  being  controlled  by  a  corrective  action 

11  program  approved  by  the  Administrator  under  sub- 

12  title  C  of  the  Solid  Waste  Disposal  Act. 

13  The  President  shall  notify  the  owner  or  operator  of  such 

14  facility  of  determinations  made  under  this  paragraph."; 

15  and 

16  (6)  striking  paragraph  (4). 

17  (c)  Section  121(e)  of  the  Act  (42  U.S.C.  9621(e))  is 

18  amended  by — 

19  (1)  in  paragraph  (1)  inserting  in  the  first  sen- 

20  tence  "or  permit  application"  before  "shall  be  re- 

21  quired";  and  by  adding  at  the  end  thereof  the  follow- 

22  ing:  "Furthermore,  no  Federal,  State  or  local  permit 

23  or  permit  application  shall  be  required  for  one-site 

24  or    off-site     activities     conducted    under     section 

25  311(b),";  and 
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1  (2)  striking  paragraph  (2). 

2  (d)  Section  121(f)  of  the  Act  (42  U.S.C.  9621(f))  is 

3  amended  by  adding  after  paragraph  (3)  (as  amended  by 

4  this  Act)  the  following  new  paragraph: 

5  "(4)  A  State  may  enforce  only  those  Federal  or  State 

6  legally  applicable  standards,  requirements,  criterion,  or 

7  limitations  to  which  the  Administrator  has  determined  the 

8  remedial  action  is  required  to  conform  under  this  Act. 

9  Where  the  parties  agree,  the  consent  decree  may  provide 

10  for  administrative  enforcement.  Each  consent  decree  shall 

1 1  also  contain  stipulated  penalties  for  violations  of  the  de- 

12  cree  in  an  amount  not  to  exceed  $25,000  per  day.  Such 

13  stipulated  penalties  shall  not  be  construed  to  impair  or 

14  affect  the  authority  of  the  court  to  order  compliance  with 

15  the  specific  terms  of  any  such  decree.". 

1 6  SEC.  505.  RESPONSE  AUTHORITIES. 

17  (a)    Section    104(b)(1)    of    the    Act    (42    U.S.C. 

18  9604(b)(1))  is  amended  by— 

19  (1)  inserting  "actions,"  before  "studies"; 

20  (2)  striking  ",  to  recover  the  costs  thereof,  and" 

21  and  inserting  "or";  and 

22  (3)  striking  the  "."  after  "Act"  and  inserting 

23  "and  shall  be  entitled  to  recover  the  costs  thereof.". 

24  (b)  Section  104(j)  of  the  Act  (42  U.S.C.  9604(j))  is 

25  amended  by — 

S  1834  IS 


153 

116 

1  (1)  in  paragraph  (1)  by  striking  "remedial", 

2  and  inserting  "response"; 

3  (2)  striking  paragraph  (2); 

4  (3)  redesignating  paragraph  (3)  as  paragraph 

5  "(2)"  and  striking  "estate"  and  inserting  "prop- 

6  erty";  and 

7  (4)  by  inserting  after  paragraph  (2)  (as  redesig- 

8  nated  by  this  Act)  the  following  new  paragraph: 

9  "(4)  Disposal  Authority. — The  President  is  au- 

10  thorized  to  dispose  of  any  interest  in  real  property  ac- 

1 1  quired  for  use  by  the  Administrator  under  this  subsection 

12  by  sale,  exchange,  donation  or  otherwise  and  any  such  in- 

13  terest  in  real  property  shall  not  be  subject  to  any  of  the 

14  provisions  of  section  120  except  the  notice  provisions  of 

15  section  120(h)(1).  Any  moneys  received  by  the  President 

16  pursuant  to  this  subparagraph  shall  be  deposited  in  the 

17  Fund.". 

18  SEC.  606.  REMOVAL  ACTIONS. 

19  (a)  Section  104(c)(1)  of  the  Act  is  amended  in  sub- 

20  paragraph  (C)  as  follows: 

21  (1)       strike       "$2,000,000"       and       insert 

22  "$6,000,000"; 

23  (2)    strike    "12    months"    and    insert    "three 

24  years";  and 
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1  (3)  strike  "consistent  with  the  remedial  action 

2  to  be  taken"  and  insert  "not  inconsistent  with  any 

3  remedial  action  that  has  been  selected  or  is  antici- 

4  pated  at  the  time  of  the  removal  action."; 

5  (b)  Section  1 17  of  the  Act  is  amended  by  adding  after 

6  subsection  (k)  (as  added  by  this  Act)  the  following  new 

7  subsection: 

8  "(1)  Removal  Actions. — ^Whenever  the  planning 

9  period  for  a  removal  action  is  expected  to  be  greater  than 

10  six  months,  the  Administrator  shall  provide  the  commu- 

1 1  nity  with  notice  of  the  anticipated  removal  action  and  a 

12  public  comment  period  of  no  less  than  thirty  days.". 

13  SEC.  507.  TRANSITION. 

14  The  provisions  of  this  title  shall  become  effective  on 

15  the  date  of  enactment  of  this  Act  and  shall  apply  to  all 

16  response  actions  for  which  a  Record  of  Decision  or  other 

17  decision  document  is  signed  after  the  date  of  enactment 

18  of  the  Act. 

19  TITLE  VI— MISCELLANEOUS 

20  SEC.  601.  INTERAGENCY  AGREEMENTS  AT  MIXED  OWNER- 

21  SHIP   AND    MIXED    RESPONSIBILITY   FACDLI- 

22  TIES. 

23  Section  120(e)  of  the  Act  (42  U.S.C.  9620(e))  is 

24  amended  by — 
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1  (a)  inserting  after  paragraph  (3)  the  following 

2  new  paragraph: 

3  "(4)  A  provision  allowing  for  the  participation 

4  of  other  responsible  parties  in  the  response  action.; 

5  and 

6  (b)  inserting  after  paragraph  (6)  the  following 

7  new  paragraphs: 

8  "(7)  Exception  to  required  action. — No 

9  department,    agency,    and    instrumentality    of    the 

10  United  States  that  owns  or  operates  a  facility  over 

1 1  which  the  department,  agency,  or  instrumentality  ex- 

12  ercised  no  regulatory  or  other  control  over  activities 

13  that  directly  or  indirectly  resulted  in  a  release  or 

14  threat  of  a  release  of  a  hazardous  substance  shall  be 

15  subject    to    the    requirements    of   paragraphs    (1) 

16  through  (6)  except  (5)(F)  and  (6)  of  this  subsection 

17  if  the  department,  agency,  or  instrumentality  dem- 

18  onstrates  to  the  satisfaction  of  the  Administrator 

19  that^ 

20  "(A)  no  department,  agency,  or  instrumen- 

21  tality  was  the  primary  or  sole  source  or  cause 

22  of  a  release  or  threat  of  release  of  a  hazardous 

23  substance  at  the  facility; 

24  "(B)  the  activities  either  directly  or  indi- 

25  rectly  resulting  in  a  release  or  threat  of  a  re- 
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1  lease  of  a  hazardous  substance  at  the  facihty 

2  were  pursuant  to  a  statutory  authority  and  oc- 

3  eurred  prior  to  1976;  and 

4  "(C)  the  person  or  persons  primarily  or 

5  solely  responsible  for  such  release  or  threat  of 

6  release  are  financially  viable,   and  capable  of 

7  performing  or  financing  the  response  action  at 

8  the  facility. 

9  In  the  event  the  above  conditions  are  not  met,  the 
10  applicable  terms  of  section  120(e)  apply  to  the  de- 
ll partment,  agency,  or  instrumentality  of  the  United 

12  States  at  the  facility.  Upon  determination  by  the 

13  Administrator  that  a  department,  agency,  or  instru- 

14  mentality  qualifies  for  the  exception  provided  by  this 

15  paragraph,  the  head  of  such  department,  agency,  or 

16  instrumentality  may  exercise  enforcement  authority 

17  pursuant  under  section  106  (in  addition  to  any  other 

18  delegated  authorities).  To  the  extent  a  person  who 

19  has  been  issued  an  order  under  the  authority  of  this 

20  paragraph  seeks  reimbursement  under  the  provisions 

21  of  section  106,  the  relevant  department,  agency,  or 

22  instrumentality,   and  not  the   Fund,   shall  be  the 

23  source  of  any  appropriate  reimbursement.  If  the  Ad- 

24  ministrator  determines  that  the  relevant  department, 

25  agency,  or  instrumentality  has  failed  to  seek  the  per- 
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1  formance  of  response  actions  by  responsible  parties 

2  within  12  months  after  the  facility  has  been  listed 

3  on  the  National  Priorities  List,  the  Administrator 

4  may  void  the  exception  provided  by  this  paragraph 

5  and  the  applicable  provisions  or  section  120(e)  would 

6  apply  to  the  department,  agency  or  instrumentality 

7  at  the  facility. 

8  SEC.  602.  TRANSFERS  OF  UNCONTAMINATED  PROPERTY. 

9  Section     120(h)(4)(A)     of    the    Act     (42     U.S.C. 

10  9620(h)(4)(A))  is  amended  by  striking  the  words  "stored 

1 1  for  one  year  or  more,". 

1 2  SEC.  603.  AGREEMENTS  TO  TRANSFER  BY  DEED. 

13  Section  120(h)  of  the  Act  (42  U.S.C.  9620(h))  is 

14  amended  by  adding  after  paragraph  (5)  the  following  new 

15  paragraph: 

16  "(6)  Agreements  to  transfer  by  deed. — 

17  Nothing  in  this  subsection  shall  be  construed  to  pro- 

18  hibit  the  head  of  the  department,  agency,  or  instru- 

19  mentality  of  the  United  States  from  entering  into  an 

20  agreement  to  transfer  by  deed  real  property  or  facili- 

21  ties  prior  to  the  entering  of  such  deed.". 

22  SEC.    604.    ALTERNATIVE    OR    INNOVATIVE    TREATMENT 

23  TECHNOLOGIES. 

24  Section  1 1 1  (a)  of  the  Act  of  1 980  is  amended  by  add- 

25  ing  after  paragraph  (6)  the  following  new  paragraph: 
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1  "(7)   Alternative   or   innovative    treat- 

2  ment  technologies. — 

3  "(A)  When  a  party  potentially  liable  under 

4  this  Act  undertakes  a  response  action  pursuant 

5  to  an  administrative  order  or  consent  decree, 

6  and  employs  an  alternative  or  innovative  tech- 

7  nology  that  fails  to  achieve  a  level  of  response 

8  required  under  this  Act,  the  Administrator  may 

9  use  the  Fund  to  reimburse  no  more  than  50 

10  percent  of  response  costs  incurred  by  the  poten- 

11  tially  liable  party  in  taking  other  actions  ap- 

12  proved  by  the  Administrator  to  achieve  these 

13  required  levels  of  response.  The  Administrator 

14  shall  issue  guidance  on  the  procedures  and  cri- 

15  teria  to  be  used  in  determining  whether  a  reme- 

16  dial  technology  constitutes  an  alternative  or  in- 

17  novative  technology  for  purposes  of  this  sub- 

18  section,  and  the  appropriate  level  of  funding  for 

19  response  activities  that  are  necessary  to  achieve 

20  a  level  of  response  required  under  this  Act.  The 

21  Administrator   shall    review   and   update    such 

22  guidance,  as  appropriate.". 

23  SEC.  605.  DEFINITIONS. 

24  Section  101  of  the  Act  (42  U.S.C.  9601))  is  amended 

25  by— 
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1  (a)   in  paragraph   (1)    striking  the   "."   after 

2  "Act"  and  inserting  "and  includes  the  cost  of  en- 

3  forcement  activities  related  thereto."; 

4  (b)  in  paragraph  (10)(H)  striking  "subject  to" 

5  and  inserting  "in  compliance  with";. 

6  (c)   in  paragraph   (14))   inserting  after  "Con- 

7  gress"  the  phrase  ",  unless  such  waste  contains  a 

8  substance  that  is  listed  under  any  other  subpara- 

9  graph  of  this  paragraph"; 

10  (d)  in  paragraph  (20)  by — 

11  (1)    in   subparagraph    (A)    inserting  after 

12  "similar   means   to"    the   phrase    "the   United 

13  States  (or  any  department,  agency,  or  instru- 

14  mentality  thereof),  or"; 

15  (2)  in  subparagraph  (D)  by  inserting — 

16  (A)    after    "does    not    include"    the 

17  phrase  "the  United  States  (or  any  depart- 

18  ment,  agency,  or  instrumentality  thereof), 

19  or";  and, 

20  (B)   before   "any  State"   the   phrase 

21  "any  department,  agency,  or  instrumental- 

22  ity  of  the  United  States,  or";  and 

23  (3)  in  subparagraph  (D)  by  striking  "a" 

24  after  "such"  and  inserting  "department,  agen- 

25  cy,  or  instrumentality  of  the  United  States,  or"; 
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1  (4)  by  adding  after  subparagraph  (D)  the 

2  following  new  subparagraphs: 

3  "(E)  The  term  'owner  or  operator'  shall 

4  include  a  trust  or  estate,  but  does  not  include 

5  a  person  who  holds  title  to  a  vessel  or  facility 

6  solely  in  the  capacity  as  a  fiduciary,  provided 

7  that  such  person — 

8  "(i)  does  not  participate  in  the  man- 

9  agement  of  a  vessel  or  facility  operations 

10  that  result  in  a  release  or  threat  of  release 

11  of  hazardous  substances;  and 

12  "(ii)  complies  ^^^th  such  other  require- 

13  ments  as  the  Administrator  may  set  forth 

14  by  regulation. 

15  "(F)  The  term  'o^\^ler  or  operator'  shall 

16  not  include  the  United  States  or  any  depart- 

17  ment,  agency  or  instrumentality  of  the  United 

18  States  or  a  conservator  or  receiver  appointed  by 

19  a  department,  agency  or  instrumentalit}'^  of  the 

20  United    States,   which    acquired   ownership    or 

21  control  of  a  vessel  or  facility  (or  any  right  or 

22  interest  therein) — 

23  "(i)  in  connection  with  the  exercise  of 

24  receivership   or   conservatorship    authority 

25  or  the  liquidation  or  \\inding  up  of  the  af- 
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1  fairs  of  any  entity  subject  to  a  receivership 

2  or  conservatorship,  including  any  subsidi- 

3  ary  thereof;  or 

4  "(ii)  in  connection  with  the  exercise  of 

5  any  seizure  or  forfeiture  authority;  or 

6  "(iii)  pursuant  to  an  act  of  Congress 

7  specifying  the  property  to  be  acquired: 

8  Provided,  That  the  United  States,  or  conserva- 

9  tor  or  receiver  appointed  by  the  United  States 

10  does  not  participate  in  the  management  of  the 

11  vessel  or  facility  operations  that  result  in  a  re- 

12  lease   or  threat  of  release   of  hazardous   sub- 

13  stances  and  complies  with  such  other  require- 

14  ments  as  the  Administrator  may  set  forth  by 

15  regulation."; 

16  (e)  in  paragraph  (23)  adding  at  the  end  of  the 

17  paragraph  the  following  "The  terms  'remove'  or  're- 

18  moval'  are  not  limited  to  emergency  situations  and 

19  include  actions  to  address  future  or  potential  expo- 

20  sures  and,  provided  such  actions  are  consistent  with 

21  the  requirements  of  this  Act,  actions  obviating  the 

22  need  for  a  remedial  action."; 

23  (f)  in  paragraph  (25)  striking  "related  thereto", 

24  and  inserting  "and  oversight  activities  related  there- 
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1  to  when  such  activities  are  undertaken  by  the  Presi- 

2  dent."; 

3  (g)   in  paragraph   (29)   striking  the  "."   after 

4  "Act"  and  inserting  ",  except  that  the  term  "haz- 

5  ardous  substance"  shall  be  substituted  for  the  term 

6  "hazardous  waste"  in  the  definitions  of  "disposal" 

7  and  "treatment."; 

8  (h)  in  paragraph  (33)  striking  ";  except  that 

9  the",  and  inserting  ".  The"; 

10  (i)  adding  after  paragraph  (38)  the  following 

1 1  new  paragraphs: 

12  "(39)  Bona  fide  prospectr^  purchaser. — 

13  The  term  'bona  fide  prospective  purchaser'  means  a 

14  person  who  acquires  o^vnership  of  a  facility  after  en- 

15  actment  of  this  provision,  and  who  can  establish  by 

16  a  preponderance  of  the  evidence  that — 

17  "(A)  all  active  disposal  of  hazardous  sub- 

18  stances  at  the  facility  occurred  before  that  per- 

19  son  acquired  the  facility; 

20  "(B)  the  person  conducted  a  site  audit  of 

21  the   facility   in   accordance   with    commercially 

22  reasonable    and   generally   accepted    standards 

23  and  practices.  The  Administrator  shall  have  au- 

24  thority  to  develop  standards  by  guidance  or  reg- 

25  ulation,  or  to  designate  standards  promulgated 
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1  or  developed  by  others,  that  satisfy  this  sub- 

2  para^aph.  In  the  case  of  property  for  residen- 

3  tial  or  other  similar  use,  a  site  inspection  and 

4  title  search  that  reveal  no  basis  for  further  in- 

5  vestigation  satisfy  the  requirements  of  this  sub- 

6  paragraph; 

7  "(C)    the   person   provided   all   legally   re- 

8  quired  notices  A\ath  respect  to  the  discovery  or 

9  release  of  any  hazardous  substances  at  the  fa- 

10  cility; 

11  "(D)  the  person  exercised  due  care  A\'ith  re- 

12  spect  to  hazardous  substances  found  at  the  fa- 

13  cility  and  took  reasonably  necessary  steps  to  ad- 

14  dress  any  release  or  threat  of  release  of  hazard- 

15  ous  substances  and  to  protect  human  health 

16  and  the  environment.  The  requirements  of  due 

17  care  and  reasonably  necessary  steps  A^th  re- 

18  spect  to  hazardous  substances  discovered  at  the 

19  facility  shall  be  conclusively  established  where 

20  the  person  successfully  completes  a  response  ac- 

21  tion   pursuant   to   a   State  voluntary  response 

22  program,  as  defined  in  section  127  of  this  title; 

23  and 

24  "(E)  the  person  proAades  full  cooperation, 

25  assistance,  and  facility  access  to  those  respon- 
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1  sible  for  response  actions  at  the  facility,  includ- 

2  ing  the  cooperation  and  access  necessary  for  the 

3  installation,   integrity,   operation,   and   mainte- 

4  nance  of  any  complete  or  partial  response  ac- 

5  tion  at  the  facility;  and 

6  "(F)  the  person  is  not  affiliated  with  any 

7  other  person  liable  for  response  costs  at  the  fa- 

8  cility,  through  any  direct  or  indirect  familial  re- 

9  lationship,  or  any  contractual,  corporate,  or  fi- 

10  nancial  relationship  other  than  that  created  by 

1 1  the  instruments  by  which  title  to  the  facility  is 

12  conveyed  or  financed. 

13  "(40)  Fiduciary.— 

14  "(A)  Except  as  provided  in  subparagraph 

15  (B),  the  term  'fiduciary'  means  a  person  who 

16  o^vns  or  controls  property — 

17  "(i)  as  a  fiduciary  ^vithin  the  meaning 

18  of  section  3(31)  of  the  Employee  Retire- 

19  ment  Income  Security  Act  of  1974,  or  as 

20  a  trustee,  executor,   administrator,  custo- 

21  dian,    guardian,    conservator,    or    receiver 

22  acting  for  the  exclusive  benefit  of  another 

23  person;  and 
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1  "(ii)  who  has  not  previously  owned  or 

2  operated  the  property  in   a  non-fiduciary 

3  capacity. 

4  "(B)  The  term  'fiduciary'  does  not  include 

5  any  person  described  in  subparagraph  (A) — 

6  "(i)  who  acquires  ownership  or  control 

7  of  property  to  avoid  the  liability  of  such 

8  person  or  any  other  person  under  this  Act; 

9  or 

10  "(ii)  who  0A\7is  or  controls  property  on 

11  behalf  of  or  for  the  benefit  of  a  holder  of 

12  a  security  interest. 

13  "(41)   Municipal   solid  waste. — The   term 

14  'municipal   solid  waste'   means  all  waste  materials 

15  generated  by  households,  including  single  and  multi- 

16  family  residences,  and  hotels  and  motels.  The  term 

17  also  includes  waste  materials  generated  by  commer- 

18  cial,  institutional,  and  industrial  sources,  to  the  ex- 

19  tent  such  wastes   (A)   are  essentially  the  same  as 

20  waste  normally  generated  by  households  or  (B)  were 

21  collected  and  disposed  of  A\ith  other  municipal  solid 

22  waste  or  sewage  sludge  as  part  of  normal  municipal 

23  solid   waste   collection   services,   and,   regardless   of 

24  when  generated,  would  be  considered  conditionally 

25  exempt  small  quantity  generator  waste  under  section 
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1  3001(d)  of  the  Solid  Waste  Disposal  Act  (42  U.S.C. 

2  6921(d)).  Examples  of  municipal  solid  waste  include 

3  food  and  yard  waste,   paper,  clothing,  appliances, 

4  consumer  product  packaging,  disposable  diapers,  of- 

5  fice  supplies,  cosmetics,  glass  and  metal  food  con- 

6  tainers,  elementary  or  secondary  school  science  lab- 

7  oratory  waste,  and  household  hazardous  waste  (such 

8  as   painting,   cleaning,   gardening,   and   automotive 

9  supplies).  The  term  'municipal  solid  waste'  does  not 

10  include  combustion  ash  generated  by  resource  recov- 

11  ery  facilities   or   municipal   incinerators,   or  waste 

12  from  manufacturing  or  processing  (including  poUu- 

13  tion  control)  operations  not  essentially  the  same  as 

14  waste  normally  generated  by  households. 

15  "(42)  Municipality. — The  term  'municipality' 

16  means  a  political  subdivision  of  a  State,  including 

17  cities,  counties,  villages,  to\\Tis,  townships,  boroughs, 

18  parishes,  school  districts,  sanitation  districts,  water 

19  districts,  and  other  public  entities  performing  local 

20  governmental  functions.   The  term  also  includes  a 

21  natural  person  acting  in  the  capacity  of  an  official, 

22  employee,  or  agent  of  a  municipality  in  the  perform- 

23  ance  of  governmental  functions. 

24  "(43)    Qualified    household    hazardous 

25  WASTE  COLLECTION  PROGRAM. — The  term  'qualified 
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1  household    hazardous    waste    collection    program' 

2  means  a  program  established  by  an  entity  of  the  fed- 

3  eral   government,   a  state,   municipality,   or  Indian 

4  tribe  that  provides,  at  a  minimum,  for  semiannual 

5  collection  of  household  hazardous  wastes  at  acces- 

6  sible,  well-publicized  collection  points  within  the  rel- 

7  evant  jurisdiction. 

8  "(44)    Sewage    sludge. — The   term    'sewage 

9  sludge'  means  solid,  semisolid,  or  liquid  residue  re- 

10  moved   during   the   treatment   of  municipal   waste 

11  water,  domestic  sewage,  or  other  waste  water  at  or 

12  by    publicly-owned    or    federally-owned    treatment 

13  works. 

14  "(45)    Site    characterization. — The    term 

15  'site  characterization'  means  an  investigation  that 

16  determines  the  nature  and  extent  of  a  release  or  po- 

17  tential  release  of  a  hazardous  substance,  pollutant  or 

18  contaminant,  and  that  includes  an  on-site  evaluation 

19  and  sufficient  testing,  sampling  and  other  field  data 

20  gathering  activities  to  analyze  whether  there  has 

21  been  a  release  or  threat  of  a  release  of  a  hazardous 

22  substance,  pollutant  or  contaminant,  and  the  health 

23  and  environmental  risks  posed  by  such  a  release  or 

24  threat  of  release.  The  investigation  also  may  include 

25  review  of  existing  information  (available  at  the  time 
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1  of  the  review),  an  off-site  evahiatioii,  or  other  meas- 

2  ores  as  the  Administrator  deems  appropriate. 

3  "(46)  Voluntary  response. — ^The  term  *vol- 

4  untaiy  response*  means  a  response  action — 

5  "(A)  imdertaken  and  financed  by  a  current 

6  owner  or  prospective  purchaser  under  a  vol- 

7  untaiy  response  pn^ram;  and 

8  "(B)  with  respect  to  which  the  current 

9  owner  or  prospective  purchaser  agrees  to  pay  all 

10  State  oversight  costs.". 

1 1  SEC.  90S.  CX>NFOBMING  AMENDBIENT. 

12  Section  126(a)  of  the  Act  (42  U.S.C.  9626(a))  is 

13  amended  by  adding,   after   "section   104(i)    (regarding 

14  health  authorities),"  the  phrase  "section  127  (regardmg 

15  State  authority),  section  120   (regarding  vohmtary  re- 

16  sponse  actions),". 

17  TITLE  Vn— FUNDING 

18  SEC.  701.  AUTHORIZATION  OF  APFBOFSIATIONS. 

19  Section  111(a)  of  the  Act  is  amended  by  striking 

20  "$8,500,000,000  for  the  5-year  period  beginning  on  Octo- 

21  ber  17,  1986,  and  not  more  than  $5,100,000,000  for  the 

22  period  commencing  October  1,  1991,  and  ending  Septem- 

23  ber  30,  1994"  and  inserting  "$9,600,000,000  for  the  pe- 

24  riod  commencing  October  1,  1994  and  ending  September 

25  30,1999". 
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1  SEC.  702.  ORPHAN  SHARE  FUNDING. 

2  Section  111(a)  is  amended  by  adding  after  paragraph 

3  (7)  (as  added  by  this  Act)  the  following  new  paragraph: 

4  "(8)  Orphan  share  funding. — Payment  of 

5  orphan  shares  pursuant  to  section  122a(e)  of  this 

6  Act.". 

7  SEC.  703.  AGENCY  FOR  TOXIC  SUBSTANCES  AND  DISEASE 

8  REGISTRY. 

9  Section  lll(m)  of  the  Act  is  amended  to  read  as  fol- 

10  low: 

11  "(m)  There  shall  be  directly  available  to  the  Agency 

12  for  Toxic  Substances  and  Disease  Registry  to  be  used  for 

13  the  purpose  of  carrying  out  activities  described  in  sub- 

14  section  (c)(4)  of  this  section  and  section  104(i)  of  this  Act 

15  not  less  than  $80,000,000  per  fiscal  year  for  each  of  fiscal 

16  years  1995,  1996,  1997,  1998,  and  1999.  Any  fiinds  so 

17  made  available  which  are  not  obligated  by  the  end  of  the 

18  fiscal  year  in  which  made  available  shall  be  returned  to 

19  the  Fund.". 

20  SEC.    704.    LIMITATIONS    ON    RESEARCH,    DEVELOPMENT, 

21  AND  DEMONSTRATION  PROGRAMS. 

22  Section  lll(n)  of  the  Act  is  amended  to  read  as  fol- 

23  lows: 

24  "(1)  Section  3ii(b). — For  each  of  the  fiscal 

25  years  1995,  1996,  1997,  1998,  and  1999,  not  more 

26  than  $20,000,000  of  the  amounts  available  in  the 
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1  Fund  may  be  used  for  the  purposes  of  carrying  out 

2  the  apphed  research,  development,  and  demonstra- 

3  tion   program   for   alternative   or   innovative   tech- 

4  nologies  and  training  program  authorized  under  sec- 

5  tion  311(b)  of  this  title  (relating  to  research,  devel- 

6  opment,  demonstration)  other  than  basic  research. 

7  Such  amounts  shall  remain  available  until  expended. 

8  "(2)  Section  3ii(a). — From  the  amounts  avail- 

9  able   in   the   Fund,   not   more   than   the   following 

10  amounts  may  be  used  for  the  purposes  of  section 

11  311(a)  of  this  title  (relating  to  hazardous  substance 

12  research,  demonstration,  and  training  activities) — 

13  "(A)  For  fiscal  year  1995  $40,000,000, 

14  "(B)  For  fiscal  year  1996  $50,000,000, 

15  "(C)  For  fiscal  year  1997  $55,000,000, 

16  "(D)  For  fiscal  year  1998  $55,000,000, 

17  "(E)  For  fiscal  year  1999  $55,000,000, 

18  No  more  than  10  percent  of  such  amounts  shall  be 

19  used  for  training  under  section  311(a)  of  this  title 

20  for  any  fiscal  year. 

21  "(3)  Section  3ii(d). — ^For  each  of  the  fiscal 

22  years  1995,  1996,  1997,  1998,  and  1999,  not  more 

23  than  $5,000,000  of  the  amounts  available  in  the 

24  Fund  may  be  used   for  the   purposes   of  section 
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1  311(d)  of  this  title  (relatiiig  to  nniversity  hazardous 

2  substance  research  centers).". 

3  SEC.    70S.    AUTHOBIZATION    OF    APFBOPBIAITONS    FROM 

4  GENERAL  REVENUES. 

5  Section  lll(p)(l)  of  the  Act  is  amended  to  read  as 

6  follows: 

7  "(1)  In  general. — The  following  soms  are  au- 

8  thorized  to  be  appropriated,  out  of  any  money  in  the 

9  Treasury  not  otherwise  appropriated,  to  the  Hazard- 

10  ous  Substance  Superfund: 

1 1  "(A)  For  fiscal  year  1995  $250,000,000, 

12  "(B)  For  fiscal  year  1996  $250,000,000, 

13  "(C)  For  fiscal  year  1997  $250,000,000, 

14  "(D)  For  fiscal  year  1998  $250,000,000, 

15  "(E)  For  fiscal  year  1999  $250,000,000, 

16  In  addition  there  is  authorized  to  be  appropriated  to 

17  the  Hazardous  Substance  Superfund  for  each  fiscal 

18  year  an  amount  equal  to  so  much  of  the  aggregate 

19  amount  authorized  to  be  appropriated  under  this 

20  subsection  (and  paragraph  (2)  of  section  131(b)  of 

21  this  title)  as  has  not  been  appropriated  before  the 

22  beginning  of  the  fiscal  3^ar  involved.". 

23  SEC.  708.  ADDITIONAL  LnOTATIONS. 

24  Section  111  of  the  Act  is  amended  by  adding  after 

25  subsection  (p)  the  following  new  subsections: 
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1  "(q)  Alternative  or  Innovative   Treatment 

2  Technologies.— For  each  of  the  fiscal  years   1995, 

3  1996,  1997,  1998,  and  1999,  not  more  than  $40,000,000 

4  of  the  amounts  available  in  the  Fund  may  be  used  for  the 

5  purposes  of  subsection  (a)(7)  of  this  section  (relating  to 

6  alternative  or  innovative  treatment  technologies). 

7  "(r)    Citizen    Information   and   Access    Op- 

8  FICES.— For  each  of  the  fiscal  years  1995,  1996,  1997, 

9  1998,   and   1999,   not  more  than  $50,000,000  of  the 

10  amounts  available  in  the  Fund  may  be  used  for  the  pur- 

11  poses  of  section  117(j)  of  this  Act  (relating  to  citizen  in- 

12  formation  and  access  offices). 

13  "(s)  Multiple  Sources  of  Risk  Demonstration 

14  Projects.— For  the  period  commencing  October  1,  1994 

15  and    ending    September    30,     1999,    not    more    than 

16  $30,000,000  of  the  amounts  available  in  the  Fund  may 

17  be  used  for  the  purposes  of  section  il7(k)  of  this  Act  (re- 

18  lating    to     multiple     sources     of    risk     demonstration 

19  projects).". 

20  TITLE  Vra— ENVIRONMENTAL  INSURANCE 

21  RESOLUTION  FUND 

22  SEC.  801.  SHORT  TITLE. 

23  This  title  may  be  cited  as  the  "Environmental  Insur- 

24  ance  Resolution  and  Equity  Act  of  1994". 
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1  SEC.     802.     ENVIRONMENTAL     INSURANCE     RESOLUTION 

2  FUND. 

3  (a)     Environmental    Insurance     Resolution 

4  Fund  Established. — There  is  hereby  established  the 

5  Environmental  Insurance  Resolution  Fund  (hereinafter 

6  referred  to  as  the  "Resolution  Fund"). 

7  (b)  Offices. — The  principal  office  of  the  Resolution 

8  Fund  shall  be  in  the  District  of  Columbia  or  at  such  other 

9  place  as  the  Resolution  Fund  may  from  time  to  time  pre- 

10  scribe. 

11  (c)  Status  of  Resolution  Fund.— Except  as  ex- 

12  pressly  provided  in  this  title,  the  Resolution  Fund  shall 

13  not  be  considered  an  agency  or  establishment  of  the  Unit- 

14  ed  States.  The  members  of  the  Board  of  Trustees  shall 

15  not,  by  reason  of  such  membership,  be  deemed  to  be  offi- 

16  cers  or  employees  of  the  United  States. 

17  (d)  Board  of  Trustees. — 

18  (1)  In  general. — The  Resolution  Fund  shall 

19  be  administered  by  a  Board  of  Trustees  (Board). 

20  (2)    Membership. — The   Board   shall   consist 

21  of— 

22  (A)  Governmental  members. — 

23  (i)  The  Administrator  of  the  Environ- 

24  mental  Protection  Agency. 

25  (ii)  The  Attorney  General  of  the  Unit- 

26  ed  States. 
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1  (B)  Public  members. — ^Five  public  mem- 

2  bers  appointed  by  the  President  not  later  than 

3  60  days  after  the  date  of  enactment  of  this 

4  title,  not  less  than  two  of  whom  shall  represent 

5  insurers  subject  to  section  of  the  Inter- 

6  nal  Revenue  Code  of  1986,  and  not  less  than 

7  two  of  whom  shall  represent  eligible  persons  de- 

8  fined  in  subsection  (g)(2)(A).  The  public  mem- 

9  bers  shall  be  citizens  of  the  United  States. 

10  (C)  Ex-OFFICIO  MEMBER. — The  Secretary 

11  of  the  Treasury  shall  serve  as  an  ex  officio 

12  member  of  the  Board. 

13  (3)  Chair.— The  Chair  of  the  Board  shall  be 

14  designated  by  the  President  from  time  to  time  from 

15  among  the  members  described  in  paragraph  (2) (A). 

16  No  expenditure  may  be  made,  or  other  action  taken, 

17  by  the  Resolution  Fund  without  the  concurrence  of 

18  the  Chair  of  the  Board. 

19  (4)    Compensation. — Governmental    members 

20  of  the  Board  shall   serve  without  additional  com- 

21  pensation.  Public  members  of  the  Board  shall,  while 

22  attending  meetings  of  the  Board  or  while  engaged  in 

23  duties  related  to  such  meetings  or  other  activities  of 

24  the  Board  pursuant  to  this  title,  be  entitled  to  re- 

25  ceive  compensation  at  the  rate  of  $200  per  day,  in- 
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1  eluding  travel  time.  While  away  from  their  homes  or 

2  regular  places  of  business,  members  of  the  Board 

3  shall  be  allowed  travel  and  actual,  reasonable  and 

4  necessary  e^)enses  to  the  same  extent  as  officers  of 

5  the  United  States. 

6  (5)  Term  op  public  members. — ^PubUc  mem- 

7  bers  of  the  Board  shall  serve  for  a  term  of  5  years, 

8  except  that  such  members  may  be  removed  by  the 

9  President  for  any  reason  at  any  time.  A  public  mem- 

10  ber  whose  term  has  expired  may  continue  to  serve 

11  on  the  Board  until  such  time  as  the  President  ap- 

12  points  a  successor.  The  President  may  reappoint  a 

13  pubUc  member  of  the  Board,  but  no  such  member 

14  may  consecutively  serve  more  than  two  terms. 

15  (6)  Vacancies.— A  vacancy  on  the  Board  shall 

16  be  filled  in  the  same  manner  as  the  original  appoint- 

17  ment,  except  that  such  appointment  shall  be  for  the 

18  balance  of  the  unexpired  term  of  the  vacant  position. 

19  (7)   Quorum. — Four  members  of  the   Board 

20  shall  constitute  a  quorum  for  the  conduct  of  busi- 

21  ness. 

22  (8)  Meetings.— The  Board  shall  meet  not  less 

23  than  quarterly  at  the  call  of  the  Chair.  Meetings  of 

24  the  Board  shall  be  open  to  the  public  unless  the 

25  Board,  by  a  mfyority  vote  of  members  present  in 
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1  open  session,  determines  that  it  is  necessary  or  ap- 

2  propriate  to  close  a  meeting.  The  Chair  shall  provide 

3  at  least  10  days  notice  of  a  meeting  by  publishing 

4  a  notice  in  the  Federal  Register  and  such  notice 

5  shall  indicate  whether  it  is  expected  that  the  Board 

6  will  consider  closing  all  or  a  portion  of  the  meetmg. 

7  Nothing  in  this  paragraph  shall  be  construed  to 

8  apply  to  informal  discussions  or  meetings  among 

9  Board  members. 

10  (e)  Officers  and  Employees. — 

11  (1)  Chief  executive  officer;  chief  finan- 

12  cial  officer. — 

13  (A)   The   Resolution   Fund   shall   have   a 

14  Chief  Executive  Officer  appointed  by  the  Board 

15  who  shall  exercise  any  authority  of  the  Resolu- 

16  tion  Fund  under  such  terms  and  conditions  as 

17  the  Board  may  prescribe. 

18  (B)   The   Resolution   Fund   shall   have  a 

19  Chief  Financial  Officer  appointed  by  the  Board. 

20  (2)  Compensation. — No  officer  or  employee  of 

21  the  Resolution  Fund  may  be  compensated  by  the 

22  Resolution  Fund  at  an  annual  rate  of  pay  which  ex- 

23  ceeds  the  rate  of  basic  pay  in  effect  fix)m  time  to 

24  time  for  level  I  of  the  Executive  Schedule  under  sec- 

25  tion  5312  of  title  5,  United  States  Code.  No  officer 
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1  or  employee  of  the  Resolution  Fund,  other  than  a 

2  member  of  the  Board,  may  receive  any  salary  or 

3  other  compensation  from  any  source  other  than  the 

4  Resolution  Fund  for  services  rendered  during  the  pe- 

5  riod  of  employment  by  the  Resolution  Fund. 

6  (3)  Political  test  or  qualification. — No 

7  political  test  or  qualification  shall  be  used  in  select- 

8  ing,  appointing,  promoting,  or  taking  other  person- 

9  nel  actions  with  respect  to  officers,  agents,  and  em- 

10  ployees  of  the  Resolution  Fund. 

11  (4)  Assistance  by  federal  agencies. — The 

12  Attorney  Greneral,   the   Secretary  of  the   Treasury, 

13  and  the  Administrator  of  the  Environmental  Protec- 

14  tion  Agency,  may  to  the  extent  practicable  and  fea- 

15  sible,  and  in  their  sole  discretion,  make  personnel 

16  and   other   resources    available    to    the    Resolution 

17  FHind.  Such  personnel  and  resources  may  be  pro- 

18  vided  on  a  reimbursable  basis,  and  any  personnel  so 

19  provided  shall  not  be  considered  employees  of  the 

20  Resolution  Fund  for  purposes  of  paragraph  (2). 

21  (f)  Powers  of  Resolution  Fund. — Notwithstand- 

22  ing  any  other  provision  of  law,  except  as  provided  in  this 

23  title  or  as  may  be  hereafter  enacted  by  the  Congress  ex- 

24  pressly  in  limitation  of  the  provisions  of  this  paragraph, 

25  the  Resolution  Fund  shall  have  power — 
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1  (1)  to  have  succession  until  dissolved  by  Act  of 

2  Congress; 

3  (2)  to  make  and  enforce  such  bylaws,  rules  and 

4  regulations  as  may  be  necessary  or  appropriate  to 

5  carry  out  the  purposes  of  this  title; 

6  (3)  to  make  and  perform  contracts,  agreements, 

7  and  commitments; 

8  (4)  to  settle,  adjust,  and  compromise,  and  with 

9  or  without  consideration  or  benefit  to  the  Resolution 

10  Phind  release  or  waive  in  whole  or  in  part,  in  ad- 

11  vance  or  otherwise,  any  claim,  demand,  or  right  of, 

12  by,  or  against  the  Resolution  Fund; 

13  (5)  to  sue  and  be  sued,  complain  and  defend,  in 

14  any  State,  Federal  or  other  court; 

15  (6)  to  determine  its  necessary  expenditures  and 

16  the  manner  in  which  the  same  shall  be  incurred,  al- 

17  lowed,  and  paid,  and  appoint,  employ,  and  fix  and 

18  provide  for  the  duties,  compensation  and  benefits  of 

19  officers,   employees,    attorneys,    and   agents,    all   of 

20  whom  shall  serve  at  the  pleasure  of  the  Board; 

21  (7)  to  invest  funds,  through  the  Secretary  of 

22  the  Treasury,  in  interest  bearing  securities  of  the 

23  United  States  suitable  to  the  needs  of  the  Resolution 

24  Fund:  Provided,  That  interest  earned  on  such  invest- 
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1  ments  shall  be  retained  by  the  Resolution  Fund  and 

2  used  consistent  with  the  purposes  of  this  title; 

3  (8)  to  hire  or  accept  the  voluntary  services  of 

4  consultants,  experts,  advisory  boards,  and  panels  to 

5  aid  the  Resolution  Fund  in  canying  out  the  pur- 

6  poses  of  this  title;  and 

7  (9)  to  take  such  other  actions  as  may  be  nee- 

8  essary  to  carry  out  the  responsibilities  of  the  Resolu- 

9  tion  Fund  under  this  title.  Nothing  in  this  sub- 

10  section  or  any  other  provision  of  this  title  shall  be 

11  construed  to  permit  the  Resolution  Fund  to  issue 

12  any  evidence  of  indebtedness  or  otherwise  borrow 

13  money. 

14  (g)  Resolution  op  Disputes  Between  Insureds 

15  and  Insurers. — 

16  (1)  In  general. — ^The  Resolution  Fund  shall 

17  offer  a  comprehensive  resolution  described  in  this 

18  subsection  with  respect  to  all  eligible  costs  of  an  eU- 

19  gible  person  at  eligible  sites. 

20  (2)  Definitions. — 

21  (A)  Eligible  person. — For  purposes  of 

22  this    subsection,    the    term    ''eligible    person" 

23  means  any  individual,  firm,  corporation,  asso- 

24  ciation,  partnership,  consortium,  joint  venture, 

25  commercial  entity  or  governmental  unit  (includ- 
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1  ing  any  predecessor  in  interest  or  any  subsidi- 

2  ary  thereof)  that  satisfies  the  following  criteria: 

3  (i)  Status  as  potentially  respon- 

4  SIBLE  party. — ^An  eligible  person — 

5  (I)  shall  have  been  named  at  any 

6  time  as  a  potentially  responsible  party 

7  pursuant  to  the  Comprehensive  Envi- 

8  ronmental    Response,     Compensation 

9  and  Liability  Act  with  respect  to  an 

10  eligible  site  on  the  National  Priority 

11  List  in  connection  with  a  hazardous 

12  substance  that  was  disposed  of  on  or 

13  before  December  31,  1985;  or 

14  (II)  is  or  was  liable,  or  alleged  to 

15  be  liable,  at  any  time  for  removal  (as 

16  defined    in    section    101(23)    of   the 

17  Comprehensive     Environmental     Re- 

18  sponse.    Compensation    and   Liability 

19  Act  (42  U.S.C.  9601(23))  at  any  eUgi- 

20  ble  site  in  connection  with  a  hazard- 

21  ous  substance  that  was  disposed  of  on 

22  or  before  December  31,  1985. 

23  (ii)  Insurance  coverage. — ^An  eUgi- 

24  ble  person  shall  have  demonstrated,  to  the 

25  satisfaction  of  the  Resolution  Fund,  that 
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1  such  person  had  entered  into  a  valid  eon- 

2  tract   for   comprehensive    general    liability 

3  (including  broad  form  liability,  general  li- 

4  ability,   commercial   general   liability,   and 

5  excess  or  umbrella  coverage)  or  commercial 

6  multi-peril  (including  broad  form  property, 

7  commercial    package,    special    multi-peril, 

8  and  excess  or  umbrella  coverage)  insurance 

9  coverage — 

10  (I)   for  any  seven  years  in  any 

11  consecutive    14  year  period  prior  to 

12  January  1,  1986;  or 

13  (II)  in  the  case  of  a  person  that 

14  has  been  in  existence  for  less  than  14 

15  years  prior  to  January  1,  1986,  for  at 

16  least  one-half  of  such  years  of  exist- 

17  ence. 

18  For  purposes  of  this  clause,  a  valid  con- 

19  tract  for  insurance  shall  not  include  any 

20  contract    for    insurance    Avith    respect    to 

21  which  a  person  has  entered  into  a  settle- 

22  ment  ^vith  an  insurer  providing,  or  where 

23  a  judgment  has  provided,  that  the  contract 

24  has  been  satisfied  and  that  such  person 
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1  has  no  right  to  make  any  further  claims 

2  under  such  contract. 

3  (B)  Eligible  costs. — 

4  (i)    In   general. — For   purposes   of 

5  this  subsection,  the  term  "eUgible  costs" 

6  means  costs  described  in  clause  (ii)  or  (iii) 

7  incurred  with  respect  to  a  hazardous  sub- 

8  stance  that  was  disposed  of  on  or  before 

9  December  31,  1985— 

10  (I)  for  which  an  eligible  person 

11  has  not  been  reimbursed;  or 

12  (II)  for  which  an  eligible  person 

13  has  been  reimbursed  and  that  are  the. 

14  subject  of  a  dispute  between  the  eligi- 

15  ble  person  and  an  insurer. 

16  (ii)  NPL  SITES. — ^With  respect  to  an 

17  eligible    site    described    in    subparagraph 

18  (C)(i),  eligible  costs  means  costs  described 

19  in  clause  (i) — 

20  (I)  of  response  (as  defined  in  sec- 

21  tion    101(25)    of   the    Comprehensive 

22  Environmental   Response,    Compensa- 

23  tion    and    Liability   Act    (42    U.S.C. 

24  9601(25)); 
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1  (II)   for  natural  resources  dam- 

2  ages;  or 

3  (III)  to  defend  potential  liability 

4  (including,  but  not  limited  to,  attor- 

5  ney's  fees,   costs  of  suit,   consultant 

6  and  expert  fees  and  costs,   and  ex- 

7  penses  for  testing  and  monitoring). 

8  (iii)  NON-NPL  SITES.— With  respect 

9  to  an  eligible   site  described  in  subpara- 

10  graph  (C)(ii),  eligible  costs  means  costs  de- 

1 1  scribed  in  clause  (i) — 

12  (I)  of  removal  (as  defined  in  sec- 

13  tion    101(23)    of  the   Comprehensive 

14  Environmental   Response,   Compensa- 

15  tion    and   Liability   Act    (42    U.S.C. 

16  9601(23));  or 

17  (II)  to  defend  potential  liability 

18  (including,  but  not  limited  to,  attor- 

19  ney's  fees,   costs  of  suit,   consultant 

20  and  expert  fees  and  costs,   and  ex- 

21  penses  for  testing  and  monitoring). 

22  (iv)  Limit  on  eligible  costs. — 

23  (I)      Except     as     provided     in 

24  subclause  (II),  the  eligible  costs  of  an 

25  eligible  person  may  not  exceed — 
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1  (aa)  $15,000,000  in  the  ease 

2  of   an   eligible   person   that   has 

3  demonstrated  insurance  coverage 

4  pursuant        to        subparagraph 

5  (A)(ii))(I);  or 

6  (bb)    an    amount    equal    to 

7  one-seventh   of   $15,000,000   for 

8  each  year  of  insurance  coverage, 

9  in  the  case  of  an  eligible  person 

10  that  has  demonstrated  insurance 

11  coverage    pursuant    to    subpara- 

12  graph  (A)(ii)(II). 

13  (II)    The    limitation    on    eligible 

14  costs  provided  in  subclause  (I)  shall 

15  not  apply  to  an  eligible  person  that, 

16  when  filing  a  request  for  a  resolution 

17  offer  with  the  Resolution  Fund,  pre- 

18  sents  evidence  to  the  satisfaction  of 

19  the  Resolution  Fund  that  the  limits 

20  on  valid  contracts   of  insurance   (in- 

21  eluding  per  occurrence,  aggregate,  pri- 

22  mary,  excess  or  other  limits)  of  such 

23  eligible   person   prior   to   January   1, 

24  1986,  cumulatively  exceed  the  amount 

25  determined  pursuant  to  subclause  (I) 
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1  without  reference  to  any  time  period. 

2  For  purposes  of  this  clause,  a  valid 

3  contract  for  insurance   shall   not  in- 

4  elude  any  contract  for  insurance  with 

5  respect  to  which  an  eligible  person  has 

6  entered  into  a  settlement  with  an  in- 

7  surer  providing,  or  where  a  judgment 

8  has  provided,   that  the  contract  has 

9  been  satisfied  and  that  such  eligible 

10  person  has  no  right  to  make  any  far- 

1 1  ther  claims  under  such  contract. 

12  (C)  Eligible  site. — For  purposes  of  this 

13  subsection,  the  term  "eligible  site"  means — 

14  (i)  any  site  or  facility  placed  on  the 

15  National    Priority   List   at   any   time,    at 

16  which  a  hazardous  substance  was  disposed 

17  of  on  or  before  December  31,  1985;  or 

18  (ii)  any  site  or  facility  subject  to  a  re- 

19  moval  (as  defined  in  section  101(23)  of  the 

20  Act  (42  U.S.C.  9601(23))  conducted  pur- 

21  suant  to  such  Act  at  any  time,  at  which  a 

22  hazardous  substance  was  disposed  of  on  or 

23  before  December  31,  1985. 

24  For  purposes  of  this  subparagraph,  the  term 

25  "facility"  shall  have  the  same  meaning  as  pro- 
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1  vided  in  section  101(9)  of  the  Comprehensive 

2  Environmental  Response,  Compensation  and  Li- 

3  ability  Act  (42  U.S.C.  9601(9)). 

4  (D)   State. — For  purposes  of  this  sub- 

5  section,  the  term  "State"  shall  have  the  same 

6  meaning  as  provided  in  section  101(27)  of  the 

7  Comprehensive  Environmental  Response,  Com- 

8  pensation     and     Liability     Act     (42     U.S.C. 

9  9601(27)). 

10  (3)  Resolution  offers. — 

11  (A)  In  general. — The  Resolution  P\ind 

12  shall  offer  one  comprehensive  resolution  to  each 

13  eligible  person.  The  offer  shall — 

14  (i)  be  for  a  percentage  of  all  of  the  eU- 

15  gible  costs  of  such  eligible  person  incurred 

16  in  connection  with  all  eligible  sites,  deter- 

17  mined  pursuant  to  paragraph  (4);  and 

18  (ii)    state    the    limitation    on    eligible 

19  costs,  if  any,  applicable  to  the  eligible  per- 

20  son  pursuant  to  paragraph  (2)(B)(ii). 

21  (B)    Requests    for    resolution    of- 

22  FERS. — ^An  eligible  person  shall  file  a  request 

23  for  resolution  from  the  Resolution  Fund  in  such 

24  form  and  manner  as  the  Resolution  Fund  shall 

25  prescribe.  No  such  request  shall  be  deemed  re- 
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1  ceived  by  the  Resolution  Fund  before  the  date 

2  final  regulations  concerning  State  percentage 

3  categories  are  published  in  the  Federal  Register 

4  pursuant  to  paragraph  4(B)  (iii).  The  Resolu- 

5  tion  Fund  shall  make  an  offer  of  resolution,  de- 

6  termined  pursuant  to  paragraph  (4),  to  each  el- 

7  igible  person  that  has  filed  a  request  for  an 

8  offer  of  resolution  not  later  than  180  days  after 

9  the  receipt  of  a  complete  request  as  determined 

10  by  the  Resolution  Fund. 

11  (C)  Review  op  resolution  offers. — 

12  No   resolution   offer  made   by  the   Resolution 

13  F\ind  shall  be  subject  to  review  by  any  court. 

14  (4)    Determination    of    resolution    of- 

15  fers. — 

16  (A)  In  general. — The  Resolution  Fund 

17  shall  determine  a  resolution  offer — 

18  (i)  in  the  case  of  an  eligible  person 

19  that  has  established  only  one  State  litiga- 

20  tion  venue  pursuant  to  subparagraph  (C), 

21  by  applying  the   State  percentage  deter- 

22  mined  pursuant  to  subparagraph  (B)(iii)  to 

23  the  established  State  litigation  venue; 

24  (ii)  in  the  case  of  an  eligible  person 

25  that  has  established  hvo  or  more  State  liti- 
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1  gation  venues  pursuant  to  subparagraph 

2  (C),  each  site  with  respect  to  which  a  State 

3  Utigation  venue  has  been  estabUshed  shall 

4  be  accorded  equal  value  and  the  applicable 

5  percentage  ^hall  be  the  weighted  average  of 

6  all  established  State  litigation  venues;  or 

7  (iii)  in  the  case  of  an  eligible  person 

8  that  has  not  established  any  State  litiga- 

9  tion    venue     pursuant    to     subparagraph 

10  co- 
ll (I)  if  the  eligible  person  has  po- 

12  tential  liability  in  connection  with  only 

13  one  hazardous  waste  site,  by  applying 

14  the  State  percentage  determined  pur- 

15  suant  to  subparagraph  (B)(iii)  to  the 

16  State  in  which  the  site  is  located;  or 

17  (II)  if  the  eligible  person  has  po- 

18  tential    liability    in    connection    with 

19  more  than  one  hazardous  waste  site, 

20  each  site  shall  be  accorded  equal  value 

21  and  the  applicable  percentage  shall  be 

22  .  the  weighted  average  of  all  States  in 

23  which  the  sites  are  located; 

24  (B)  State  percentage. — 
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1  (i)  In  general. — The  Congress  finds 

2  that  as  of  January  1,  1994,  State  law  gen- 

3  erally  is  more  favorable  to  eligible  persons 

4  that  pursue  claims  concerning  eligible  costs 

5  against  insurers  in  some  States,  that  State 

6  law  generally  is  more  favorable  to  insurers 

7  with  respect  to  such  claims  in  some  States, 

8  and  that  in  some  States  the  law  generally 

9  favors  neither  insurers  nor  eligible  persons 

10  with  respect  to  such  claims  or  that  there  is 

11  insufficient      information      to      determine 

12  whether  such  law  generally  favors  insurers 

13  or  eligible  persons  with  respect  to   such 

14  claims.   The  Congress  further  finds  that 

15  considerations  of  equity  and  fairness  re- 

16  quire  that  resolution  offers  made  by  the 

17  Resolution  Fund  must  vary  to  reflect  the 

18  relative  state  of  the  law  among  the  several 

19  States. 

20  (ii)    Proposed    regulations. — The 

21  Resolution  F\ind  shall  examine  the  law  in 

22  each  State  as  of  January  1,   1994.  Not 

23  later  than  120  days  after  the  date  of  en- 

24  actment  of  this  title,  the  Resolution  F\ind 

25  shall  publish  in  the  Federal  Register  a  no- 
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1  tice  of  proposed  rulemaking  soliciting  pub- 

2  lie  comment  for  60  days  and  classifying 

3  States  into  the  following  percentage  cat- 

4  egories: 

5  (I)  20  percent,  in  the  case  of  the 

6  ten   States   in  which  the   Resolution 

7  Fund  determines  that  State  law  gen- 

8  erally  is  most  favorable  to  insurers 

9  relative  to  the  other  States; 

10  (II)  60  percent,  in  the  case  of  the 

11  ten   States  in  which   the   Resolution 

12  Fund  determines  that  State  law  gen- 

13  erally  is  most  favorable  to  eligible  per- 

14  sons  relative  to  the  other  States;  and 

15  (III)  40  percent,  in  the  case  of 

16  all  other  States. 

17  (iii)  Final  regulations. — 

18  (I)  Not  later  than  60  days  after 

19  the  close  of  the  public  comment  pe- 

20  riod,  the  Resolution  Fund  shall  pub- 

21  lish  in  the  Federal  Register  final  reg- 

22  ulations    providing    State    classifica- 

23  tions. 

24  (II)  The  State  classifications  pro- 

25  vided  in  the  final  rule  shall  govern  all 
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1  resolution  offers  made  by  the  Resolu- 

2  tion  Fund  and  shall  not  be  subject  to 

3  amendment  by  the  Resolution  Fund. 

4  (m)  Notwithstanding  any  other 

5  provision  of  law,  the  final  regulations 

6  promulgated  by  the  Resolution  Fund 

7  pursuant  to  this  clause  shall  not  be 

8  subject  to  review  by  any  court. 

9  (C)  Litigation  venue. — For  purposes  of 

10  this  subsection,   litigation  venue  is  considered 

11  established  with  respect  to  an  eligible  person 

12  if— 

13  (i)  on  or  before  December  31,  1993, 

14  the  eligible  person  had  pending  in  a  court 

15  of  competent  jurisdiction  a  complaint  or 

16  cross  complaint  against  an  insurer  with  re- 

17  spect  to  eligible  costs  at  an  eligible  site; 

18  and 

19  (ii)  no  motion  to  change  venue  with 

20  respect  to  such  complaint  was  pending  on 

21  or  before  January  31,  1994. 

22  (5)  Acceptance  or  rejection  of  resolu- 

23  tion  offer. — 

24  (A)  In  general. — 
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1  (i)  An  eligible  person  may,  when  sub- 

2  mitting  a  request  for  a  resolution  to  the 

3  Resolution  Fund,   make   a  written   irrev- 

4  ocable  election  to  accept  any  resolution  to 

5  be  made  by  the  Resolution  Fund. 

6  (ii)  An  eligible  person  that  does  not 

7  make  an  election  pursuant  to  clause   (i) 

8  shall,  within  60  days  of  the  receipt  of  a 

9  resolution  offer  from  the  Resolution  Fund, 

10  notify  the  Resolution  Fund  in  writing  of  its 

11  irrevocable  acceptance  or  rejection  of  such 

12  offer.  An  eligible  person  who  does  not  ac- 

13  cept  or  reject  a  resolution  offer  within  60 

14  days  shall  be  deemed  to  have  made  an  ir- 

15  revocable  election  to  reject  the  offer  and 

16  the  provisions  of  subparagraph  (C)  shall 

17  apply. 

18  (B)  Resolution  offer  accepted. — ^An 

19  eligible  person  that  accepts  a  resolution  offered 

20  by  the  Resolution  Fund  shall  be  subject  to  the 

21  provisions  of  this  paragraph. 

22  (i)  Waiver  of  insurance  claims. — 

23  The  Resolution  Fund  shall  not  make  pay- 

24  ments  to  an  eligible  person  unless  the  eligi- 
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1  ble  person  agrees  in  writing,  subject  to  re- 

2  instatement  described  in  clause  (ii) — 

3  (I)  to  waive  any  existing  and  fti- 

4  ture  claims  against  any  insurer  for  eli- 

5  gible  costs;  and 

6  (II)  to  stay  or  dismiss  each  claim 

7  pending  against  an  insurer  for  eligible 

8  costs. 

9  (ii)  Reinstatement  of  insurance 

10  CLAIMS. — 

11  (I)  If  the  Resolution  Fund  fails 

12  to  timely  fulfill  its  obligations  to  an 

13  eligible  person  under  the  terms  of  an 

14  accepted  resolution  offer,  such  eligible 

15  person  shall  be  entitled  to  reinstate 

16  any  claim  under  a  contract  for  insur- 

17  ance  with  respect  to  eligible  costs. 

18  (II)    Statute    of    limitation 

19  tolled. — Notwithstanding  any  other 

20  provision  of  Federal  or  State  law,  any 

21  Federal  or  State  statute  of  limitation 

22  concerning  the  filing  or  prosecution  of 

23  an  action  by  an  eligible  person  against 

24  an  insurer,  or  by  an  insurer  against 

25  an  eligible  person,  with  respect  to  eli- 
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1  gible  costs  shall  be  tolled  during  the 

2  pendency  of  the  stay  of  pending  litiga- 

3  tion  established  by  section  804(a). 

4  (iii)  Payment  op  resolution  op- 

5  PERS. — 

6  (I)    Pre-resolution    costs. — 

7  The    Resolution    Fund    shall    make 

8  equal  annual  payments  over  a  period 

9  of  eight  years  for  eligible  costs  in- 
10  curred  by  an  eligible  person  on  or  be- 
ll fore  the  date  such  person  accepts  a 

12  resolution  offer  pursuant  to  subpara- 

13  graph  (A)  (i)  or  (ii),  and  interest  shall 

14  not  accrue  with  respect  to  such  eligi- 

15  ble  costs.  The  Resolution  Fund  may, 

16  in  its  sole  discretion,  make  such  pay- 

17  ments  over  a  shorter  period  if  the  ag- 

18  gregate  eligible  costs  do  not  exceed 

19  $50,000.  An  eligible  person  shall  sub- 

20  mit   to   the   Resolution    Fund   docu- 

21  mentation  of  such  costs  as  the  Resolu- 

22  tion   Fund  may  require.   The  initial 

23  payment  to  an  eligible  person  under 

24  this  subclause  shall  be  made  not  later 

25  than  60  days  after  the  receipt  of  doc- 
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1  umentation  satisfactory  to  the  Resolu- 

2  tion  Fund. 

3  (11)  Post-resolution  costs. — 

4  The  Resolution  Fund  shall  make  pay- 

5  merits  for  eligible  costs  incurred  by  an 

6  eligible  person  after  the  date  such  per- 

7  son  accepts  a  resolution  offer  pursu- 

8  ant  to  subparagraph  (A)  (i)  or  (ii)  to 

9  the  eligible  person,  or  to  a  contractor 

10  or  other  person  designated  by  the  eli- 

11  gible   person,    subject   to   such   docu- 

12  mentation    as    the    Resolution    Fund 

13  may    require.    Payments    under    this 

14  subclause  shall  be  made  not  later  than 

15  60   days   after   the   receipt   of  docu- 

16  mentation  satisfactory  to  the  Resolu- 

17  tion  Fund. 

18  (III)  Adjustment  for  deduct- 

19  IBLE    OR    SELF    INSURANCE. — In    the 

20  case  of  an  eligible  person  that  has 

21  submitted  to  the  Resolution  Fund,  as 

22  proof  of  status  as  an  eligible  person, 

23  a  contract  for  insurance  described  in 

24  paragraph  (2)(A)(ii)  that  is  subject  to 

25  a  self-insured  retention  or  a  deduct- 

S  1834  IS 


196 

159 

1  ible,  payment  to  such  eligible  person 

2  pursuant  to  a  resolution  shall  be  re- 

3  dueed  by  the  amount  of  such  self-in- 

4  sured  retention  or  deductible,  except 

5  that  such  reduction  shall  not  exceed 

6  the  amount  of  one  self-insured  reten- 
tion or  one  deductible  that  the  eligible 

8  person  would  have  been  required  to 

9  pay  with  respect  to  one  claim  for  eligi- 

10  ble  costs  under  the  terms  of  the  con- 

11  tracts  for  insurance  submitted.  In  the 

12  event  that  the  eligible  person  submit- 

13  ted  more  than  one  contract  for  insur- 

14  ance,    any   such    reduction    shall    be 

15  made  with  respect  to  the  lowest  of  the 

16  amounts  of  self-insured  retentions  and 

17  deductibles. 

18  (IV)  Adjustment  for  certain 

19  duty-to-depend  costs. — If  an  in- 

20  surer  has  incurred  and  paid  costs  pur- 

21  suant  to  a  duty- to-def end  clause  con- 

22  tained  in  a  contract  for  insurance  de- 

23  scribed  in  paragraph  (2)(B),  and  such 

24  costs  are  the  subject  of  a  dispute  be- 

25  tween  the  eligible  person  and  an  in- 
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1  surer,  the  payment  of  a  resolution  to 

2  an  eligible  person  shall  be  reduced  by 

3  such    amount,    and    the    Resolution 

4  Fund  shall  pay  such  amount  to  the 

5  insurer.  If  such  costs  were  paid  by  the 

6  insurer  on  or  before  the  date  the  eligi- 

7  ble  person  accepted  a  resolution  offer 

8  made  by  the  Resolution  Fund,  pay- 

9  ment  to  an  insurer  under  this 
10  subclause  shall  be  made  in  equal  an- 
il nual    installments    over    a    period    of 

12  eight  years,  and  interest  shall  not  ac- 

13  crue  with  respect  to  such  costs.  The 

14  Resolution  Fund  may,  in  its  sole  dis- 

15  cretion,  make  such  payments  over  a 

16  shorter  period  if  the  a^regate  costs 

17  do  not  exceed  $50,000. 

18  (C)  Resolution  offer  rejected;  liti- 

19  GATION  OF  insurance  CLAIMS. — 

20  (i)   Admissibility   of   resolution 

21  OFFER. — No  resolution  offered  by  the  Res- 

22  olution  Fund  shall  be  admissible  in  any 

23  legal  action  brought  by  an  eUgible  person 

24  against  an  insurer  or  by  an  insurer  against 

25  an  eligible  person. 
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1  (ii)  Insurer  action  against  eligi- 

2  BLE  PERSON. — Any  eligible  person  that  re- 

3  jects  a  resolution  offer,  litigates  a  claim 

4  with  respect  to  eligible  costs  against  an  in- 

5  surer,  and  obtains  a  final  judgment  that  is 

6  less  favorable  than  the  resolution  offered 

7  by  the  Resolution  Fund,  shall  be  Uable  to 

8  such  insurer  for  20  percent  of  the  reason- 

9  able  costs  and  legal  fees  incurred  by  the 

10  insurer  in  connection  with  such  litigation 

11  after  the  resolution  was  offered  to  the  eli- 

12  gible  person.   The   district  courts  of  the 

13  United  States  shall  have  original  jurisdic- 

14  tion  of  all  such  actions,  without  regard  to 

15  amount  or  value.  The  court  shall  reduce 

16  any  award  to  an  insurer  in  any  such  action 

17  by  the  amount,  if  any,  of  such  costs  and 

18  legal  fees  recovered  by  the  insurer  pursu- 

19  ant  to  State  law  or  court  rule.  Nothing  in 

20  this  clause  shall  be  construed  to  limit  or 

21  affect  in  any  way  the  application  of  State 

22  law,  or  the  rule  of  any  court,  to  such  costs 

23  or  legal  fees. 

24  (iii)  Reimbursement  to  insurer. — 

25  In  the  case  of  an  eligible  person  that  re- 


199 


162 

1  jects  a  resolution  offer,  litigates  a  claim 

2  with  respect  to  eligible  costs  against  one  or 

3  more  insurers,  and  obtains  a  final  judg- 

4  ment  against  any  such  insurer,  the  Resolu- 

5  tion  Fund — 

6  (I)   shall   reimburse  to   such  in- 

7  surer   or   insurers   the   lesser   of  the 

8  amount  of  the  resolution  offer  made 

9  to   the   eligible   person    or   the   final 

10  judgment;  and 

11  (II)  maj^,  if  the  resolution  offer 

12  exceeded    the    final   judgment,    reim- 

13  burse  the  insurer  or  insurers  for  unre- 

14  covered    reasonable    costs    and    legal 

15  fees,  except  that  the  total  reimburse- 

16  "         ment  under  this   subclause  may  not 

17  exceed  the  amount  of  the  resolution 

18  offer  to  the  eligible  person. 

19  Reimbursements   pursuant   to   this   clause 

20  shall  be  subject  to  such  documentation  as 

21  the  Resolution  Fund  may  require  and  shall 

22  be  made  by  the  Resolution  Fund  not  later 

23  than  60  days  after  receipt  by  the  Resolu- 

24  tion  Fund  of  a  complete  request  for  reim- 
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1  bursement  as  determined  by  the  Resolution 

2  Fund. 

3  (6)  Payments  considered  pursuant  to  in- 

4  SURANCE  CONTRACT. — Payments  made  by  the  Reso- 

5  lution  Fund  pursuant  to  a  resolution  offer  shall  be 

6  deemed  payments  made  by  an  insurer  under  the 

7  terms  and  conditions  of  a  contract  of  insurance  or 

8  in   settlement  thereof.    Nothing  in   this   paragraph 

9  shall  be  construed  to  affect  in  any  way  the  issue  of 

10  whether  the  liability  limits  of  a  contract  of  insurance 

1 1  has  been  satisfied. 

12  (7)  Resolution  process  not  admission  op 

13  liability. — No  provision  of  this  title,  and  no  action 

14  by  an  eligible  person  undertaken  in  connection  with 

15  any  provision  of  this  title  shall  in  any  way  constitute 

16  an  admission  of  liability  in  connection  with  the  dis- 

17  posal  of  a  hazardous  substance. 

18  (8)  Regulations. — 

19  (A)     Procedures     and     documenta- 

20  TlON. — Not  later  than  120  days  after  the  date 

21  of  enactment  of  this  title,  the  Resolution  Fund 

22  shall  publish  in  the  Federal  Register  for  public 

23  comment  of  not  more   than   60   days  interim 

24  final    regulations    concerning    procedures    and 

25  documentation  for  the  submission  of  requests 
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1  for  resolution  offers  and  the  payment  of  aceept- 

2  ed  resolution  offers.   Not  later  than   60  days 

3  after  the  close  of  the  public  comment  period, 

4  the  Resolution  Fund  shall  publish  in  the  Fed- 

5  eral  Register  final  regulations  concerning  such 

6  procedures  and  documentation,  which  may  be 

7  amended  by  the  Resolution  Fund  from  time  to 

8  time. 

9  (B)  Other  regulations. — The  Resolu- 

10  tion  Fund  may  prescribe  such  other  regulations, 

11  rules  and  procedures  as  the  Resolution  Fund 

12  deems  appropriate  from  time  to  time. 

13  (C)    Judicial    RE\aEW. — No    regulation, 

14  rule  or  procedure  prescribed  by  the  Resolution 

15  Fund  pursuant  to  this  paragraph  shall  be  sub- 

16  ject  to  review  by  any  court  except  to  the  extent 

17  such  regulation,  rule  or  procedure  is  not  con- 

18  sistent  with  a  pro\ision  of  this  title. 

19  (h)  Jurisdiction  of  Federal  Courts. — Notwith- 

20  standing  section  1349  of  title  28,  United  States  Code: 

21  (1)  The  Resolution  Fund  shall  be  deemed  to  be 

22  an  agency  of  the  United  States  for  purposes  of  sec- 

23  tions  1345  and  1442  of  title  28,  United  States  Code. 

24  (2)  All   civil   actions  to  which  the   Resolution 

25  Fimd  is  a  party  shall  be  deemed  to  arise  under  the 
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1  laws  of  the  United  States,  and  the  district  courts  of 

2  the  United  States  shall  have  original  jurisdiction  of 

3  all  such  actions,  without  regard  to  amount  or  value. 

4  (3)   Any   civil   or   other   action,   case   or   con- 

5  troversy  in  a  court  of  a  State,  or  in  any  court  other 

6  than  a  district  court  of  the  United  States,  to  which 

7  the  Resolution  Fund  is  a  party  may  at  any  time  be- 

8  fore  the  trial  thereof  be  removed  by  the  Resolution 

9  Fund,  without  the  giving  of  any  bond  or  security,  to 

10  the  district  court  of  the  United  States  for  the  dis- 

11  trict  and  division  embracing  the  place  where  the 

12  same  is  pending,  or,  if  there  is  no  such  district 

13  court,  to  the  district  court  of  the  United  States  for 

14  the  district  in  which  the  principal  office  of  the  Reso- 

15  lution  Fund  is  located,  by  following  any  procedure 

16  for  removal  of  causes  in  effect  at  the  time  of  such 

17  removal. 

18  (4)  No  attachment  or  execution  shall  be  issued 

19  against  the  Resolution  Fund  or  any  of  its  property 

20  before  final  judgment  in  any  State,  Federal,  or  other 

21  court. 

22  (i)  Reports. — 

23  (1)  Annual  reports. — The  Resolution  Fund 

24  shall  report  annually  to  the  President  and  the  Con- 

25  gress  not  later  than  Januarj^  15  of  each  year  on  its 
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1  activities  for  the  prior  fiscal  year.  The  report  shall 

2  include — 

3  (A)   a  financial  statement  audited  by  an 

4  independent  auditor;  and 

5  (B)   a  determination  of  whether  the  fees 

6  and  assessments  imposed  by  section  of 

7  the  Internal  Revenue  Code  of  1986  will  be  suf- 

8  ficient  to  meet  the  anticipated  obligations  of  the 

9  Resolution  Fund. 

10  (2)  Special  reports. — The  Resolution  Fund 

11  shall  promptly  report  to  the  President  and  the  Con- 

12  gress  at  any  time  the  Resolution  Fund  determines 

13  that  the  fees  and  assessments  imposed  by  section 

14  of  the  Internal  Revenue  Code  of  1986  will  be 

15  insufficient  to  meet  the  anticipated  obligations  of  the 

16  Resolution  Fund. 

17  (j)    False    or    Fraudulent    Statements    or 

18  Claims. — 

19  (1)  Criminal  penalties. — 

20  (A)  For  purposes  of  section  287  of  title  18, 

21  United  States  Code  (relating  to  false  claims), 

22  the   Resolution   Fund   shall   be   considered   an 

23  agency  of  the  United  States  and  any  officer  or 

24  employee  of  the  Resolution  Fund  shall  be  con- 


S  1834  IS 


204 

167 

1  sidered  a  person  in  the  civil  service  of  the  Unit- 

2  ed  States. 

3  (B)  For  purposes  of  section  1001  of  title 

4  18,  United  States  Code  (relating  to  false  state- 

5  ments  or  entries),  the  Resolution  Fund  shall  be 

6  considered  an  agency  of  the  United  States. 

7  (2)  Civil  penalties. — Officers  and  employees 

8  of  the  Resolution  Fund  shall  be  considered  officers 

9  and  employees  of  the  United  States  for  purposes  of 

10  section  3729  of  title  31,  United  States  Code  (relat- 

11  ing  to  false  claims). 

12  SEC.  803.  FINANCIAL    STATEMENTS,    AUDITS,    INVESTIGA- 

13  TIONS  AND  INSPECTIONS. 

14  (a)  In  General. — The  financial  statements  of  the 

15  Resolution  Fund  shall  be  prepared  in  accordance  with  gen- 

16  erally  accepted  accounting  principles  and  shall  be  audited 

17  annually  by  an  independent  certified  public  accountant  in 

18  accordance  with  the  auditing  standards  issued  by  the 

19  Comptroller  General.   Such  auditing  standards  shall  be 

20  consistent  with  the  private  sector's  generally  accepted  au- 

21  diting  standards. 

22  (b)  Investigations  and  Other  Audits. — The  In- 

23  spector  General  of  the  Environmental  Protection  Agency 

24  is  authorized  to  conduct  such  audits  and  investigations  as 

25  the  Inspector  General  deems  necessary  or  appropriate. 
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1  For  purposes  of  the  preceding  sentence,  the  provisions  of 

2  the  Inspector  General  Act  of  1978  shall  apply  to  the  Reso- 

3  lution  F\ind  and  to  the  Inspector  General  to  the  same  ex- 

4  tent   as   they   apply   to   the   Environmental   Protection 

5  Agency. 

6  SEC.  804.  STAY  OF  PENDING  LITIGATION. 

7  (a)  In  General. — 

8  (1)  Except  as  provided  in  this  section,  enact- 

9  ment  of  this  title  operates  as  a  stay,  applicable  to  all 

10  persons  other  than  the  United  States,  of  the  com- 

11  mencement  or  continuation,  including  the  issuance 

12  or  employment  of  process  or  service  of  any  pleading, 

13  motion,  or  notice,  of  any  judicial,  administrative,  or 

14  other  action  with  respect  to  claims  for  indemnity  or 

15  other  claims  arising  from  a  contract  for  insurance 

16  described  in  section  802(g)(2)(A)(ii)  concerning  in- 

17  surance  coverage  for  eligible  costs  as  defined  in  sec- 

18  tion  802(g)(2)(B)(i). 

19  (2)  Nothing  in  paragraph  (1)  shall  be  construed 

20  to  apply  to  the  extent  the  issuance  or  employment 

21  of  process  or  service  of  any  pleading,  motion,  or  no- 

22  tice,  of  any  judicial,  administrative,  or  other  action 

23  with  respect  to  claims  for  indemnity  or  other  claims 

24  does  not  concern  eligible  costs  (as  defined  in  section 

25  802(g)(2)(B)(i))   or   a   contract   for   insurance   de- 
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1  scribed  in  section  802(g)(2)(A)(ii).  An  eligible  per- 

2  son  (as  defined  in  section  802(g)(2)(A))  may  move 

3  to   sever   claims   not   involving   eligible   costs   from 

4  claims  involving  eligible  costs  and  may  proceed  with 

5  the  prosecution  of  claims  not  involving  eligible  costs. 

6  (b)  Termination  of  Stay.-^ 

7  (1)   Pending   offer   of   resolution. — The 

8  stay  established  by  subsection   (a)   shall  terminate 

9  with  respect  to  an  eligible  person  upon  the  earlier 

10  of— 

11  (A)  the  rejection  of  a  resolution  offer  by 

12  such     eligible     person     pursuant     to     section 

13  802(g)(5)(A);  or 

14  (B)  the  failure  of  the  Resolution  Fund  to 

15  timely  fulfill  the  terms  of  a  resolution  offer  ac- 

16  cepted  by  such  eligible  person. 

17  (2)  Expiration  of  resolution  offers. — No 

18  stay  established  by  subsection  (a)  shall  be  effective 

19  after  May  31,  2000. 

20  (c)  Other  Stays. — Nothing  in  this  section  shall  be 

21  construed  to  limit  or  affect  in  any  way  the  discretion  of 

22  any  judicial,  administrative,  or  other  entity  to  maintain 

23  or  impose  a  stay  that  is  not  required  by  subsection  (a) 

24  but  that  wiW  otherwise  serve  the  ends  of  justice  by  staying 

25  a  judicial,  administrative  or  other  action  pending  the  ac- 
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1  ceptance  or  rejection  of  a  resolution  offer  pursuant  to  sec- 

2  tion  802(g)(5)(A). 

3  (d)    Authority    of    United     States    Unaf- 

4  FECTED. — Nothing  in  this  section  shall  be  construed  to 

5  limit  or  affect  in  any  way  the  discretion  or  authority  of 

6  the  United  States  or  any  party  to  commence  or  continue 

7  an  allocation  process,  cost  recovery,  or  other  action  pursu- 

8  ant  to  the  authority  of  sections  101-122a  of  the  Com- 

9  prehensive  Environmental  Response,  Compensation  and 

10  LiabilityAct(42U.S.C.  9601-9622a). 

1 1  SEC.  805.  SUNSET  PROVISIONS. 

12  (a)  Authority  To  Accept  Requests  For  Reso- 

13  LUTION. — The  authority  of  the  Resolution  Fund  to  accept 

14  requests  for  resolution  shall  terminate  after  September  30, 

15  1999. 

16  (b)  Authority  To  Offer  Resolutions. — The  au- 

17  thoritj'^  of  the  Resolution  Fund  to  offer  resolutions  to  eligi- 

18  ble  persons  shall  terminate  after  March  31,  2000. 

19  (c)  Continuing  Obligations. — Nothing  in  this  sec- 

20  tion  shall  be  construed  to  limit  or  affect  in  any  way  the 

21  authority  of  the  Resolution  Fund — 

22  (1)  to  make  pajments  pursuant  to  resolution 

23  offers  made  on  or  before  March  31,  2000;  or 

24  (2)  to  reimburse  insurers  with  respect  to  litiga- 

25  tion  commenced  or  continued  in  connection  with  a 
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1  resolution  offer  made  on  or  before  March  31,  2000, 

2  that  was  rejected  by  an  eUgible  person  or  not  acted 

3  upon  by  an  eligible  person  as  provided  in  section 

4  802(g)(5)(A). 

5  SEC.  806.  SOVEREIGN  IMMUNITY  OF  THE  UNITED  STATES. 

6  No  obligation  or  liability  of  the  Resolution  Fund  shall 

7  constitute  an  obligation  or  liability  of  the  United  States, 

8  or  of  any  department,  agency,  instrumentality,  officer,  or 

9  employee  thereof.  No  person  shall  have  a  cause  of  action 

10  of  any  kind  against  the  United  States,  or  any  department, 

1 1  agency,  instrumentality,  officer,  or  employee  thereof  with 

12  respect  to  any  obligation,  liability,  or  activity  of  the  Reso- 

13  lution  Fund. 

14  SEC.  807.  EFFECTIVE  DATE. 

15  The  provisions  of  this  title  shall  become  effective  on 

16  the  date  of  enactment  of  this  title. 

17  TITLE  IX— TAXES 

18  SEC.  901.  AMENDMENTS     TO     THE     INTERNAL     REVENUE 

19  CODE  OF  1986. 

20  (a)  Section  59A(e)(l)  of  the  Internal  Revenue  Code 

21  of  1986  (26  U.S.C.  59A(e)(l))  is  amended  by  striking 

22  "January  1,   1996"  and  inserting  instead  "January  1, 

23  2001". 

24  (b)  Section  4611(e)  of  the  Internal  Revenue  Code  of 

25  1986  (26  U.S.C.  4611(e))  is  amended— 
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1  (1)  in  paragraph  (1)  by  striking  "December  31, 

2  1986"  and  inserting  instead  "December  31,  1995"; 

3  (2)  in  paragraph  (2) — 

4  (A)  by  striking  "December  31,   1993  or 

5  December    31,    1994"    and    inserting    instead 

6  "December  31,  1998  or  December  31,  1999"; 

7  (B)  by  striking  "December  31,  of  1994  or 

8  1995,  respectively"  and  inserting  instead  "De- 

9  cember  31  of  1999  or  2000,  respectively";  and 

10  (C)  by  striking  "1994  or  1995"  the  last 

11  place  it  appears  and  inserting  instead  "1999  or 

12  2000"; 

13  (3)  in  paragraph  (3)(A),  by  striking  "January 

14  1,  1987,  and  ending  December  31,  1995"  and  in- 

15  serting  instead  "January  1,  1996,  and  ending  De- 

16  cember  31,  2000";  and 

17  (4)  in  paragraph  (3)(B)— 

18  (A)  in  the  title  thereof,  by  striking  "Janu- 

19  ary  1,  1996"  and  inserting  "January  1,  2001"; 

20  and 

21  (B)  by  striking  "Fund  before  January  1, 

22  1996"  and  inserting  instead  "Fund  before  Jan- 

23  uary  1,  2001". 
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1  SEC.  902.  ENVIRONMENTAL  FEES  AND  ASSESSMENTS  ON 

2  INSURANCE  COMPANIES. 

3  (a)  In  General. — The  Internal  Revenue  Code  of 

4  1986  is  amended  by  inserting  after  section         the  foUow- 

5  ing  new  section: 

6  "SEC.    .  ENVIRONMENTAL  FEES  AND  ASSESSMENTS  ON  IN- 

7  SURANCE  COMPANIES. 

8  [RESERVED] 

9  (b)  Clerical  Ajmendiment. — The  table  of  sections 

10  for  chapter  of  the  Internal  Revenue  Code  of  1986 

11  is  amended  by  inserting  after  the  item  relating  to  section 

12  the  folloAving: 

"Sec.     .    En\ironmental    Fees   and   Assessments   on   Insurance 
Companies.". 

13  SEC.  903.  FUNDING  PROVISIONS  FOR  ENVIRONMENTAL  IN- 

14  SURANCE  RESOLUTION  FUND. 

15  (a)  In  General. — 

16  (1)  Except  as  provided  in  section  802(f)(7)  of 

17  this  Act,  all  expenditures  of  the  Resolution  Fund 

18  shall  be  paid  out  of  the  fees  and  assessments  im- 

19  posed  by  section         of  the  Internal  Revenue  Code. 

20  (2)  Except  as  may  be  expressly  authorized  by 

21  the  Secretary  of  the  Treasury,  all  funds  of  the  Reso- 

22  lution  Fund  shall  be  maintained  in  the  Treasury  of 

23  the  United  States.  The  Secretary  may  provide  for 

24  the  disbursement  of  such  funds  to  the  Resolution 
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1  Fund  or  on  behalf  of  the  Resolution  Fund  under 

2  such  procedures,  terms  and  conditions  as  the  Sec- 

3  retary  may  prescribe. 

4  (b)  Transfer  to  Resolution  Fund. — The  Sec- 

5  retary  of  the  Treasury  shall  transfer  to  the  Resolution 

6  Fund  on  October  1  of  fiscal  years  1995,  1996,  1997,  1998 

7  and  1999,  an  amount  equal  to  the  fees  and  assessments 

8  anticipated  to  be  collected  pursuant  to  section        of  the 

9  Internal  Revenue  Code  of  1986  during  the  then  current 

10  fiscal  year. 

11  (c)  Adjustments. — In  each  succeeding  fiscal  year 

12  the  Secretary  of  the  Treasury  shall  adjust  the  amounts 

13  transferred  pursuant  to  paragraph  (2)  to  reflect  actual 

14  collections  of  fees  and  assessments  during  the  prior  fiscal 

15  year,  except  that  with  respect  to  the  transfer  made  on  Oc- 

16  tober  1,  1999,  the  Resolution  Fund  shall  reimburse  the 

17  Secretary  the  amount  of  such  transfer  subsequently  deter- 

18  mined  by  the  Secretary  to  have  exceeded  actual  collections 

19  of  fees  and  assessments  during  such  fiscal  year. 

20  SEC.  904.  RESOLUTION  FUND  NOT  SUBJECT  TO  TA3L 

21  The  Resolution  Fund,  including  its  capital,  reserves, 

22  surplus,  security  holdings,  and  income  shall  be  exempt 

23  fix)m  all  taxation  now  or  hereafter  imposed  by  the  United 

24  States  (including  any  territory,  dependency  or  possession 
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1  thereof)  or  any  State,  county,  municipality  or  local  taxing 

2  authority. 
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SUPERFUND  REFORM  ACT  OF  1994 


WEDNESDAY,  MARCH  2,  1994 

U.S.  Senate, 
Committee  on  Environment  and  Pubuc  Works, 
Subcommittee  on  Superfund,  Recycung,  and  Soud  Waste 

Management, 
Washington,  DC. 

DELEGATION  TO  THE  STATES  AND  COMMUNITY  PARTICIPATION 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.  in  room 
406,  Dirksen  Senate  Office  Building,  Hon.  Frank  L.  Lautenberg, 
chairman  of  the  subcommittee]  presiding. 

Present:  Senators  Lautenberg,  Durenberger,  Chafee,  Smith,  and 
Warner. 

OPENING  STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  Good  morning. 

We'll  call  the  meeting  of  the  subcommittee  to  order  and  start 
with  an  opening  statement,  and  then  we'll  get  the  witnesses  to  the 
table. 

Today  we  hold  the  second  of  three  hearings  focusing  on  the  Ad- 
ministration's Superfund  reauthorization  bill.  This  hearing  is  the 
next  step  in  a  schedule  that  I  am  announcing  today  for  completing 
our  Superfund  hearings,  with  a  goal  of  enacting  into  law  a  compre- 
hensive overhaul  of  the  program  by  the  end  of  this  year. 

Last  month  we  heard  from  EPA  Administrator  Browner  about 
the  unprecedented  process  of  outreach  and  consensus  building  that 
led  to  the  drafting  of  the  Administration's  Superfund  bill. 

Literally  scores  of  individuals  and  organizations  affected  by  Su- 
perfund— ^big  business  and  small  business,  environmental  groups, 
community  grassroots  people.  State  and  local  governments,  and 
many  other  sectors — were  asked  to  dedicate  themselves  to  lengthy, 
detailed  discussions  and  offer  recommendations  for  reform. 

Today  we  are  going  to  hear  from  a  broad  spectrum  of  witnesses, 
some  involved  in  that  outreach  effort  and  others  not,  but  all  with 
ideas  for  further  improvements  to  the  bill.  And  I  hope  that  our  wit- 
nesses will  be  able  to  move  beyond  the  conceptual  level  on  these 
issues,  which  we  covered  in  our  nine  hearings  last  year,  and  pro- 
vide focused,  specific  recommendations  for  improving  the  legisla- 
tion before  us. 

Today's  hearing  on  the  clean-up  process,  and  another  on  liability 
issues  that  we  are  going  to  be  holding  later  this  month,  will  cap  a 
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long  record  of  hearings  that  we  began  last  April  and  will  give  us 
the  foundation  for  proceeding  to  mark  up  the  Administration  bill. 

Senator  Durenberger,  the  ranking  member  of  the  subcommittee, 
and  I  have  scheduled  the  markup  in  our  subcommittee  for  April 
19th.  Senator  Baucus  and  Senator  Chafee,  the  leadership  of  the  full 
committee,  have  agreed  to  seek  markup  of  Superfund  in  the  full 
committee  in  the  first  week  of  May. 

While  these  dates  are  fairly  close  at  hand,  it  is  only  by  keeping 
our  eye  on  the  ball,  by  setting  an  aggressive  schedule  for  ourselves, 
that  we  can  get  Superfund  reauthorized  this  year. 

As  we  discussed  during  our  hearings  last  year,  we  have  an  obli- 
gation to  get  the  relief  that  is  so  desperately  needed  by  constituen- 
cies across  the  country  completed  by  the  end  of  this  Congress,  and 
if  we  don't,  those  interested  know  full  well  what  we  face. 

It  is  more  than  just  a  perpetuation  of  the  slow  clean-ups,  waste- 
ful litigation,  and  other  problems  in  the  existing  program.  We  will 
also  face  what  we  did  in  1985  and  1986— a  ramping  down  of  clean- 
ups next  year,  because  EPA  will  be  forced  to  slow  down  its  clean- 
up program  in  anticipation  of  the  termination  of  its  funding. 

The  program  went  through  a  similar  hiatus  in  1985  and  1986,  the 
last  time  the  Congress  revised  the  law.  It  was  a  very  painful 
period.  People  at  EPA  began  to  fear  their  jobs  disappearing  and  de- 
cided that  they  would  go  elsewhere,  and  it  took  quite  a  time  to  re- 
build the  organization  and  get  the  clean-up  process  back  on  track. 
We  don't  want  to  go  through  that  again. 

There  is  agreement  across  the  broad  spectrum  of  people  who 
have  an  interest — whether  it  is  business  or  the  environment  com- 
munity or  local  communities  or  the  States — everyone  agrees  that 
there  are  things  that  we  have  to  do  differently  in  the  next  iteration 
of  Superfund.  And  I  would  caution  everyone — perhaps  unnecessar- 
ily— that  it  is  too  often  said  that  perfection  is  the  enemy  of  the 
good. 

There  are  some  compromises  that  may  be  tough  for  one  party  or 
another  in  this  process,  but  I  urge  you:  try  to  work  together  to  get 
a  bill  done  that  can  be  signed  into  law,  so  that  we  can  get  rid  of 
the  carping  and  the  sniping  that  evolves  from  the  present  condi- 
tion. The  worst  thing  it  does  is  cause  a  slowdown  in  the  clean-up 
process,  costs  more  money,  wastes  resources,  and  doesn't  satisfy 
what  it  is  that  the  public  needs. 

So,  with  that  broad  concern  expressed,  I  hope  that  we  will  be 
able  to  move  on.  We  have  done  very  well  to  this  date.  Groups  have 
come  together,  often  with  views  that  were  not  compatible  with  the 
other  extreme  position,  and  we  have  managed  to  develop  some- 
thing that  looks  like  a  good  consensus. 

Consensus,  by  itself,  is  not  a  target.  Compromise  is  not  the  objec- 
tive. The  objective  is  to  get  a  bill  that  will  work  effectively,  that 
will  speed  clean-ups,  reduce  costs,  and  get  rid  of  the  nagging  threat 
that  exists  in  so  many  communities  across  the  country. 

I  believe  that  my  colleagues  on  both  sides  of  the  aisle  share  my 
view  that  we  ought  to  avoid  the  situation  we  had  in  1985  this  time 
around. 

I  look  forward  to  working  in  a  bipartisan,  coUegial  fashion  as  we 
move  into  the  markup  of  the  bill  next  month. 
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With  that,  I  would  call  the  first  panel  to  the  table,  consisting  of 
Michael  Pierle,  Doctor  Linda  Greer,  Michael  Parr,  and  Blake 
Early. 

Please  come  to  the  table. 

Mr.  Pierle  is  Vice  President  of  Monsanto.  He  participated  in  the 
Keystone  Commission. 

Doctor  Greer  is  a  Senior  Scientist  at  NRDC.  She  also  participated 
in  the  Keystone  Commission. 

Michael  Parr  is  a  consulting  associate  at  DuPont,  and  he  is  ap- 
pearing on  behalf  of  the  CMA. 

Blake  Early  is  the  Washington  Director  of  the  Pollution  and 
Toxics  Program  of  the  Sierra  Club. 

We  welcome  each  of  you. 

What  we'll  do  is  allow  5  minutes  for  the  oral  presentation.  Your 
full  statement  will  be  included  in  the  record,  but  in  the  interest  of 
time  we  are  going  to  ask  you  to  do  your  summary  within  5  minutes 
and  look  forward  to  hearing  from  each  one  of  you. 

Mr.  Pierle,  please  go  first. 

STATEMENT  OF  MICHAEL  PIERLE,  VICE  PRESIDENT,  MONSANTO, 
PARTICIPANT  IN  KEYSTONE  COMMISSION 

Mr.  Pierle.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be  back 
in  front  of  you  and  the  committee  representing  with  Linda  Greer 
today  the  viewpoints  determined  through  a  consensus  process  by 
the  National  Commission. 

I'll  briefly  address  three  areas  very  briefly:  the  Commission  proc- 
ess, some  of  the  priority  areas,  but  then  focus  most  of  my  time  on 
remedy  selection. 

I  believe  you  are  aware  that  the  Commission  process  consisted  of 
25  senior  officials  from  virtually  all  affected  organizations.  All  of 
the  stakeholders  were  involved  in  these  discussions,  12  months  of 
intensive  work,  a  substantial  personal  commitment  by  the  princi- 
pals— and  I  must  emphasize  that  although  we  are  here  today  as 
part  of  the  staff  group,  the  work  was  done  in  this  group  by  the 
principals.  It  was  a  closed  process,  but  it  was  not  a  process  in 
which  all  of  the  varying  viewpoints  on  Superfund  were  discussed 
and  expressed.  No  good  ideas  were  not  allowed  in  the  door. 

It  was  a  first  time  a  consensus  document  was  actually  produced 
from  this  tjrpe  of  a  process. 

I  would  view  that  all  of  the  Commission  members  would  agree 
that  the  product  that  they  produced  they  view  as  an  end  point  of 
negotiations,  not  as  a  starting  point  for  the  political  process,  and 
this  is  normally  what  I  think  people  bring  as  work  product  into  the 
legislative  process. 

They  view  it  as  a  middle-of-the-road  product,  not  a  boundary  pro- 
posal. This  is  not  viewed  as  an  outside  boundary  proposal,  but  a 
middle-of-the-road.  And  it  involves  an  integrated  set  of  trade-offs 
reflecting  both  the  desires  and  the  political  realities  of  all  the  par- 
ties. 

Some  of  the  priority  areas  included  public  participation,  liability, 
and  remedy  selection,  and  I  think  some  of  the  glue  that  held  the 
organization  together  was  clearly  an  understanding  that  in  public 
participation  there  needs  to  be  and  must  be  a  public  involvement 
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process  so  that  we  can  create  acceptance  of  decisions  and  eventual- 
ly build  a  public  trust  in  the  entire  Superfund  program. 

In  the  liability  area  there  was  clear  agreement  that  we  must 
force  out  the  wasteful  cost  of  litigation,  we  must  speed  decisions, 
and  we  must  increase  the  financial  predictability  for  the  PRPs. 
And  in  remedy  selection  the  process  must  be  simplified,  cost  must 
be  cut,  there  must  be  an  increased  and  equal  protection  in  the  pro- 
gram, and  we  must  encourage  more  cost-effective  technology. 

The  Commission  believes  that  the  entire  set  of  recommendations 
really  go  to  these  objectives  and  help  define  what  the  program 
should  be  doing  in  the  future. 

Let  me  turn  quickly  to  remedy  selection  in  my  last  few  minutes. 

You  have  already  mentioned  that  the  process  is  slow,  ineffective, 
and  too  costly.  One  of  the  root  causes  of  that  the  Commission 
agreed  on  is  in  many  cases  there  simply  is  not  technology  to 
remedy  sites — technologies  that  are  demonstrated  and  available. 
This  was  an  important  conclusion  because  it  provides  a  base  for 
how  one  does  work  in  the  future. 

The  current  law  requires,  on  the  other  hand,  preference  for 
treatment  and  permanence,  so  with  that  requirement  and  where 
you  are  on  technology  you  just  simply  can't  get  from  A  to  B.  And 
the  technologies  that  have  been  used  at  sites  are  generally  not  ac- 
cepted. Dig  it  up  and  move  it  into  another  hole  just  is  not  accepta- 
ble to  the  public,  and  incineration  and  burning  dirt  is  unacceptable 
on  the  cost  side  and  is  also  proving  unacceptable  on  the  public  side. 

So  the  Commission  recommendations,  basically,  and  the  remedy 
selection  address  several  things.  They  recognize  that  there  should 
be  a  standard  of  equal  protection  of  health  and  environment  as  the 
goal  for  all  affected  people.  It  recognizes  the  technological  limita- 
tions, and  it  eliminates  the  preference  for  treatment  and  perma- 
nence for  some  of  the  low-toxicity  high-volume  waste  sites,  but  it 
retains  a  bias  for  treatment  around  hot  spots. 

In  doing  this  it  actually  broadens  the  options  available  to  reach 
the  goals  that  are  available  then  to  all  of  the  publics  and  all  of  the 
PRPs.  It  focuses  the  treatment,  as  I  said,  on  the  highly  hazardous 
and  mobile  waste,  and  recognizes  that  containment  can  be  an  ac- 
ceptable remedy  on  an  interim  or  permanent  basis  in  some  cases 
for  others. 

Land  use  is  contemplated — and  we'll  hear  more  about  that — as  a 
factor  in  the  remedy  selection  process.  We  did  not  deal  with  the 
mechanisms  for  determining  land  use  in  the  Commission. 

Overall,  we  believe  that  this  program  will  prove  less  costly  to 
achieve  the  desired  level  of  protection.  It  will  work  because  the 
process  is  transparent  and  it  involves  all  of  the  affected  publics. 

In  conclusion,  the  Commission  showed  that  consensus  could  be 
reached.  We  have  produced  a  middle-ground  product  that  contains 
level  of  detail  that  we  believe  are  appropriate  for  writing  legisla- 
tion. With  this  as  a  point  of  departure,  we  believe  reauthorization 
in  1994  is  possible. 

Just  a  final  point.  I  would  say  I'm  struck  by  the  entire  debate. 
There  are  more  points  of  agreement  than  disagreement,  and  what  I 
hear  about  Superfund,  this  is  the  first  time  that  this  has  happened 
in  the  process  of  reauthorization.  I  think  we  can  all  work  together 
to  resolve  the  differences. 


217 

Linda  will  speak  more  specifically  to  some  of  the  improvements 
e  feel  are  appropriate  with  respect  to  the  Administration  bill.  We 
eed  to  discuss  those  improvements,  and  we  need  to  move  the  Ad- 
linistration  bill  to  a  consensus  point  that  all  of  the  stakeholders 
in  agree  to. 

Thank  you  very  much. 

Senator  Lautenberg.  Thsink  you  very  much. 

Doctor  Greer. 

TATEMENT  OF  LINDA  GREER,  SENIOR  SCIENTIST,  NATIONAL 
RESOURCES  DEFENSE  COUNCIL,  PARTICIPANT  IN  KEYSTONE 
COMMISSION 

Ms.  Greer.  Thank  you.  Good  morning. 

I  want  to  pick  up  just  where  Mike  Pierle  left  off  and  emphasize 
lat  in  the  work  that  we  did  with  the  Superfund  Commission,  some 
P  us  in  the  environmental  community  did  an  unusual  thing — that 
I,  we  spent  12  months  talking  with  all  our  potential  allies  and  ad- 
ersaries  and  reaching  a  negotiated  final  point. 

The  frustration  for  us  at  this  point.  Senator,  is  that  people  are 
-eating  our  work  product  as  something  that  is  a  negotiating  posi- 
on.  Traditionally  we  come  in  with  a  negotiating  position.  People 
re  accustomed  to  working  with  us  that  way. 

I  understand  why  we  are  at  first  shot  being  handled  that  way, 
ut  it  is  important  for  you  to  know  that  the  environmental  commu- 
ity  who  participated  in  the  Commission  feels  very  much  that  we 
ave  compromised  as  far  £is  we  can — that  we  have  actually  come  to 
iir  bottom  line  in  the  Commission  and  in  the  negotiations,  which  I 
ssure  you  were  very  hard-fought,  and  that  compromises  beyond 
lat  are  impossible  for  us,  and  that  is  because  we  are  coming  to 
ou  in  this  unusual  situation  of  having  genuinely  cut  a  very  diffi- 
iilt  deal,  not  coming  to  you  as  the  environmental  community  with 
5me  sort  of  wish  list  of  things  where  we  anticipate  some  will  be 
iven  and  some  will  be  taken  away. 

I  would  just  urge  the  subcommittee  to  recognize  that  we  will  at 
lis  point,  appear  to  have  much  less  flexibility  in  moving  from  our 
ampromised  document  because  we  have  compromised  tremendous- 
ly to  get  to  the  point  of  that  compromise  document  that  we  have 
rovided. 

In  that  spirit,  I  will  go  through  four  primary  areas  where  there 
re  differences  between  what  the  Administration  has  suggested 
nd  what  the  Commission  has  done. 

In  my  written  testimony,  for  the  record,  I  provide  the  rationale 
rom  the  environmental  community's  perspective  of  why  these  are 
0  important,  but  all  the  recommendations  that  I  make  for  change 
re  recommendations  from  the  Commission  and  are  consensus  rec- 
mmendations. 

In  terms  of  the  statutory  goal,  the  existing  statutory  goal  is  to 
rotect  human  health,  welfare,  or  the  environment,  and  the  way 
liat  has  been  implemented  through  the  national  contingency  plan 
5  with  a  risk  range  of  10"*  to  10"®,  as  acceptable  risk  in  the  Super- 
iind  program. 

The  Administration's  bill  perpetuates  this  status  quo  of  the  risk 
ange,  which  tolerates  a  100-fold  range  in  protection  from  carcino- 
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gens  for  people  across  the  Nation.  Although  EPA  states  that  it 
wants  to  see  equivalent  protection  for  all  people  who  are  affected 
by  hazardous  waste  dumps,  they  cannot  have  it  all  ways.  They 
cannot  have  a  100-fold  risk  range  and  provide  equal  protection  to 
citizens  across  the  country. 

The  Commission  set  a  fixed  point  for  protection  which  was  10  ^. 
I  think  that  there  are  many  who  don't  understand  why  we  did  it 
that  way  and  how  it  works.  Let  me  give  you  a  moment  of  rationale 
on  that. 

When  we  looked  at  the  reasons  why  EPA  needs  to  use  a  range  in 
their  current  program,  it  is  for  very  reasonable  reasons  in  some 
cases,  such  a  grossly  disproportionate  cost,  such  as  a  change  in 
land  use. 

But  what  the  Commission  found  is  that  if  we  crafted  a  way  that 
EPA  could  take  variables  into  account  explicitly,  could  take  cost 
into  account  explicitly,  that  there  would  be  no  further  reason  to 
continue  to  have  100-fold  range,  that  you  could  provide  10"  ®  protec- 
tion where  you  could,  where  the  technology  was  there,  where  the 
cost  was  reasonable,  etc.,  etc.,  and  where  you  had  a  land  use 
change  or  something  like  that  you  would  provide  10"^  protection  to 
workers,  or  to  the  people  who  would  be  exposed. 

That  was  why  we  felt  we  could  freeze  the  reasonable  risk  at  10"® 
and  not  have  to  perpetuate  that  range — a  point  that  is  very  impor- 
tant to  us. 

On  clean-up  levels,  what  the  Commission  recognized  was  that 
there  were  legitimate  reasons  for  numbers  to  vary,  but  not  all 
varying  numbers  were  reasonable,  that  some  were  more  scientifi- 
cally based  than  others.  In  an  effort  to  create  a  set  of  clean-up 
levels  that  we  thought  would  actually  be  used  at  the  vast  majority 
of  situations,  we  constructed  a  way  that  there  would  be  a  formulaic 
approach  that  would  allow  for  certain  variability  and  not  other 
variability. 

Our  concern  with  the  Administration  bill  is  that  although  the 
Administration  bill  does  set  standards,  it  also  allows  for  case-by- 
case  risk  assessment,  and  our  concern  is  that  it  is  really  not  that 
different  than  the  status  quo,  that  each  number  will  be  debated  as 
to  whether  or  not  it  is  appropriate,  and  it  opens  up  the  process  for 
abuse  where  the  number  is  argued  as  to  whether  or  not  it  is  appro- 
priate at  the  site. 

In  terms  of  treatment,  both  the  Commission  and  EPA  narrowed 
the  preference  for  treatment,  but  the  EPA  bill  narrows  it,  in  our 
mind,  tremendously  more  than  we  did.  This  all  boils  down  to  the 
definition  of  hot  spots,  which  in  the  EPA  bill  is  actually  quite 
narrow  in  that  you  need  to  show  all  of  the  following  to  have  a  hot 
spot:  the  material  needs  to  be  highly  toxic,  it  needs  to  be  mobile,  it 
needs  to  not  be  able  to  be  reliably  contained,  and  it  needs  to  put 
risk  to  human  health  and  the  environment. 

Under  existing  Agency  guidance,  all  of  those  "and's"  are  "or's" 
so  that  you  need  to  show  only  one  of  those  things  to  have  material 
worth  treating,  and  that  is  the  way  that  the  Commission  did  it. 

Last,  but  not  least — because  I  see  that  I  need  to  stop — under  in- 
terim containment,  we  feel  that  what  the  Commission  has  done 
under  interim  containment  really  does  very  much  to  foster  the  de- 
velopment of  innovative  technologies  for  the  future  which,  as  Mike 
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Pierle  said,  we  identified  as  a  core  problem  for  the  program  that 
needed  to  be  fixed. 

Because  the  EPA  bill  does  not  allow  for  interim  containment 
unless  treatment  is  foreseeable,  we  are  concerned  that  for  those  sit- 
uations which  today  there  is  no  foreseeable  treatment,  such  as 
DNAPL  and  some  other  situations,  that  those  sites  will  be  delegat- 
ed to  permanent  containment  inappropriately. 

Under  our  approach,  these  sites  will  be  under  interim  contain- 
ment and  every  5  years  people  will  need  to  make  a  decision  as  to 
whether  or  not  treatment  has  become  available. 

These  four  points  are  the  highlights  of  my  concerns  that  I  gave 
to  you  verbally  in  this  short  period  of  time.  There  are  several 
others  in  the  testimony  and,  as  your  staff  knows,  a  longer  list  even 
from  that  that  we  feel  need  to  be  addressed  prior  to  the  environ- 
mental community  being  able  to  endorse  the  bill  moving  forward. 

Thank  you  very  much. 

Senator  Lautenberg.  Thank  you  very  much.  Doctor  Greer. 

Mr.  Parr. 

STATEMENT  OF  MICHAEL  S.  PARR,  REMEDIATION  PROGRAM 
MANAGER,  DU  PONT  COMPANY,  ON  BEHALF  OF  THE  CHEMICAL 
MANUFACTURERS  ASSOCIATION 

Mr.  Parr.  Good  morning. 

My  name  is  Michael  Parr  and  I'm  a  remediation  program  man- 
ager with  DuPont  Company,  testifying  on  behalf  of  CMA,  the 
Chemical  Manufacturers  Association. 

Mr.  Chairman,  CMA  is  dedicated  to  comprehensive  reform  of  the 
Superfund  law  this  year — reform  that  reduces  waste,  speeds  clean- 
ups, and,  above  all,  protects  public  health  and  the  environment. 

With  the  right  spirit  of  cooperation,  as  Mr.  Pierle  has  mentioned, 
comprehensive  Superfund  reform  can  be  achieved  this  year.  In  that 
spirit,  we  have  made  it  our  top  legislative  priority. 

In  the  past  several  months  CMA  has  talked  to  hundreds  of 
people  about  Superfund.  We  have  talked  with  officials  from  local. 
State,  and  Federal  Governments,  we  have  talked  to  environmental 
leaders,  business  leaders,  and  journalists.  By  large  majorities,  and 
from  every  point  on  the  political  spectrum,  people  we  talked  to  said 
clean-ups  take  too  long,  cost  too  much,  and  accomplish  too  little. 
They  said  the  law  must  be  fixed. 

They  told  us  they  want  a  Superfund  program  that  protects 
human  health  and  the  environment,  that  results  in  faster  clean- 
ups and  less  expensive  remedies — clean-ups  that  take  future  land 
use  into  consideration  and  give  the  community  a  say  in  how  clean- 
ups are  done. 

They— especially  local  officials — said  they  are  frustrated  that  old 
industrial  sites  are  lying  unused  in  their  cities  while  businesses 
moved  to  green  fields  beyond  city  limits. 

We  agree  with  them.  Superfund's  number  one  goal  is  to  protect 
human  health  and  the  environment.  We  can  achieve  that  goal 
without  draining  communities  and  businesses,  alike. 

The  place  to  begin  is  in  Superfund's  remedy  selection  provisions. 
The  Administration  bill  is  a  welcome  foundation  for  meaningful 
reform  and  improvements  are  essential. 
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We  can  achieve  the  goal  with  some  relatively  simple  but  critical- 
ly important  modifications.  This  bill  can  at  long  last  turn  the  Su- 
perfund  program  in  the  right  direction. 

The  bill  has  many  strengths.  Giving  the  community  a  strong 
voice  in  the  remedy  selection  process  and  considering  land  use 
when  selecting  a  remedy  are  two  very  important  steps  in  the  right 

direction.  x        i.       j 

Eliminating  the  law's  current  preferences  for  treatment  and  per- 
manent remedies  in  considering  treatment,  containment,  or  other 
measures  on  an  equal  footing,  so  long  as  they  protect  the  health  of 
the  community,  are  also  positive  features.  ^ 

The  two  most  important  modifications  in  the  Administrations 
bill  that  are  needed  are  in  its  generic  treatment  standards  and,  in 
the  case  of  hot  spots,  a  lingering  preference  for  treatment. 

Let  me  take  the  major  issues  one  by  one. 

First,  the  Administration  plan  argues  that  national  clean-up 
standards  will  speed  the  clean-up  process.  We  at  CMA  agree  that 
speeding  clean-ups  is  an  important  goal,  but  a  one-size-fits-all  ge- 
neric national  standard  is  not  the  answer. 

A  number  of  States— including  New  Jersey,  Texas,  Oregon,  Mas- 
sachusetts, and  Michigan— have  evaluated  generic  clean-up  stand- 
ards. All  have  determined  them  to  be  unworkable.  They  now  view 
generic  clean-up  standards  as  one  of  several  remedial  options — op- 
tions that  include  risk-based,  site-specific  standards. 

Moreover,  excessively  conservative  clean-up  standards  unrelated 
to  actual  risk,  such  as  today's  ARARS  have  served  to  slow  not 
speed  up  the  clean-up  process,  because  parties  reasonably  resist  im- 
plementing unproductive  remedies. 

Generic  clean-up  standards  will  have  the  same  result — more 
waste,  more  delay,  and  more  litigation. 

What  is  the  best  way  to  speed  site  clean-ups?  Through  site-specif- 
ic assessments  of  risk.  Risk  £issessment  provides  the  most  accurate 
picture  of  real  risks  at  a  site  and  would  lead  to  the  most  appropri- 
ate, most  cost-effective  responses.  And,  contrary  to  popular  opinion, 
risk  assessments  are  neither  significantly  costly  nor  time-consum- 
ing. 

Second,  the  bill  unfortunately  requires  treatment  for  so-called 
"hot  spots"  without  regard  to  actual  exposure  or  risk.  That's  treat- 
ment for  treatment's  sake,  Mr.  Chairman.  And  provision  is  worded 
so  broadly  that  treatment  could  apply  to  the  entire  site  at  any  site. 

We  think  all  options  should  receive  equal  consideration.  Mandat- 
ing treatment  without  considering  the  alternatives  is  no  different 
from  what  we  have  today,  and  what  we  have  today  leads  to  endless 
delays,  waste,  and  litigation,  as  we  have  all  seen. 

We  do  support  a  national  protection  standard  to  Superfund 
sites — the  10"'*  to  10"^  risk  range  now  used  by  EPA  in  Superfund 
and  other  regulatory  programs. 

EPA  has  consistently  said  that  the  range  protects  human  health 
and  the  environment.  Such  a  standard  will  ensure  a  community's 
full  protection  from  Superfund  sites  and  provide  for  flexibility  to 
consider  a  wide  range  of  remedies  that  meet  the  needs  of  the  com- 
munity. 

Third,  the  Administration  bill  calls  for  reform  of  EPA's  risk  as- 
sessment methods.  Good  idea.  But  the  bill  needs  to  provide  specific 
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definitions  and  time  tables.  This  reform  process  must  apply  to 
EPA's  own  standard-setting  process.  We  suggest  this  portion  of  the 
bill  incorporate  the  Risk  Communication  Act  of  1993. 

Fourth,  Mr.  Chairman,  the  bill  gives  some  consideration  to  cost 
when  selecting  a  remedy,  but  here  again  it  falls  short  of  real 
reform.  The  bill  should  require  clean-ups  that  protect  public  health 
and  the  environment  and  do  it  in  the  most  cost-effective  way. 

In  closing,  Mr.  Chairman,  we  have  before  us  a  golden  opportuni- 
ty to  achieve  real  and  lasting  Superfund  reform.  The  Administra- 
tion bill  moves  us  toward  that  goal.  With  the  right  kind  of  help,  it 
can  change  this  program  for  the  better — better  for  the  community, 
better  for  business,  better  for  the  environment. 

We  look  forward  to  working  with  this  committee  to  complete  the 
reform  process  this  year. 

Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Parr. 

Mr.  Early. 

STATEMENT  OF  BLAKEMAN  EARLY,  WASHINGTON  DIRECTOR, 
POLLUTION  AND  TOXICS  PROGRAM,  SIERRA  CLUB 

Mr.  Early.  Good  morning  Senator  Lautenberg  and  Senator 
Durenberger. 

My  name  is  Blake  Early.  I'm  the  Washington  director  of  the 
Sierra  Club. 

I  am  here  today  to  express  Sierra  Club's  opposition  to  the  Clin- 
ton Administration's  Superfund  bill.  We  believe  that  the  problems 
created  by  this  bill  are  so  significant  and  widespread  that  the  com- 
mittee should  set  it  aside  and  seek  another  vehicle  for  the  basis  of 
consensus  building. 

Given  the  need  to  move  Superfund  reform  legislation  expedi- 
tiously, we  believe  adoption  of  the  Administration  bill  as  the  un- 
derlying vehicle  will  provoke  so  much  controversy  that  completion 
of  Superfund  reform  in  this  Congress  would  appear  unlikely. 

The  purpose  of  this  hearing  is  to  examine  the  clean-up  standards 
and  remedy  selection  portion  of  the  bill,  but  our  concerns  with  this 
section  are  reinforced  by  the  changes  in  other  portions  of  the  Su- 
perfund law  by  the  Clinton  bill. 

For  instance,  the  law  has  been  criticized  for  failing  to  provide 
uniformity,  predictability,  and  protectiveness  in  remedy  selection. 
There  are  problems,  which  I  will  explain  in  my  testimony,  in  the 
Administration's  remedy  selection  provisions.  Those  problems  are 
made  worse  by  provisions  which  delegate  the  program  to  the 
States. 

There  are  provisions  in  the  Clinton  bill  which  reduce,  we  believe, 
the  long-term  protectiveness  of  the  remedies  selected  under  the  act. 
These  problems  are  aggravated  by  provisions  which  require  the  Ad- 
ministration to  provide  covenants  not  to  sue  the  responsible  par- 
ties, that  eliminate  their  ability  to  hold  such  parties  liable  for 
future  response  actions. 

This  concern  is  further  reinforced  by  the  proposal  in  the  Admin- 
istration's bill  to  allow  the  administrator  to  delete  sites  from  the 
national  priority  list  at  will  without  a  rule-making,  thus  creating 
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an  "out  of  sight,  out  of  mind"  orientation  when  those  sites  are  re- 
moved from  the  Hst. 

The  Administration  clean-up  and  remedy  selection  provisions  fail 
to  provide  a  system  that  assures  greater  uniformity  and  predict- 
ability, but  simultaneously  eliminate  the  statutory  provisions  that 
assure  the  public  that  remedies  will,  in  fact,  protect  them  over  the 
decades  these  wastes  may  be  a  threat  to  health  and  the  environ- 
ment. 

I  would  like  to  put  the  discussion  of  remedy  provisions  into  per- 
spective. A  key  element  of  the  remedy  provisions  passed  by  Con- 
gress in  SARA  prohibit  legal  challenges  to  the  protectiveness  of 
remedies  selected  by  the  administrator  until  after  the  remedy  has 
been  implemented. 

Because  this  limitation  prevents  members  of  the  community 
from  using  the  court  system  to  protect  themselves,  SARA  contains 
statutory  requirements  aimed  at  building  in  some  protections. 
These  include  the  application  of  other  Federal  and  State  environ- 
mental standards  and  criteria,  requiring  a  preference  for  treatment 
and  permanence,  a  5-year  review  process  for  sites  left  in  contain- 
ment, and  groundwater  treatment  requirements. 

The  Clinton  Administration  bill  eliminates  or  drastically  reduces 
each  of  these  protective  requirements. 

Let  me  turn  first  to  the  elimination  of  the  preference  for  treat- 
ment and  permanence. 

Congress  recognizes  the  unreliability  of  land  disposal  of  sub- 
stances at  the  site  or  off-site  at  hazardous  waste  landfills,  and  there 
is  nothing  in  our  experience  in  7  years  since  SARA  was  enacted 
that  would  indicate  Congress'  judgment  was  in  error. 

Congress  also  built  in  requirements  for  permanence  in  treatment 
to  counteract  the  bad  old  days  marked  by  sweetheart  deals  and 
Band-aid  remedies. 

The  Clinton  bill  eliminates  the  statutory  requirements  that  place 
the  emphasis  on  addressing  persistence,  toxicity,  mobility,  and  the 
propensity  for  bio-accumulation  of  the  waste.  It  eliminates  the  de- 
tailed requirements  that  the  uncertainties  of  land  disposal,  long- 
term  maintenance  cost,  cost  of  future  response  to  non-permanent 
remedies  all  be  specifically  considered  during  remedy  selection. 

It  creates  a  hot  spots  treatment  provision  that  requires  that  the 
administrator  demonstrates  that  the  waste  cannot  be  reliably  con- 
tained and  pose  a  significant  risk  before  hot  spots  can  be  treated. 

My  interpretation  of  the  hot  spot  provisions  is  the  exact  opposite 
of  Mr.  Parr's  interpretation.  We  think  it  will  result  in  very  little 
treatment  whatsoever. 

As  I  have  explained,  the  Clinton  bill  also  eliminates  standards 
and  requirements  of  other  laws,  other  Federal  and  State  laws.  In 
fact,  the  only  requirements  that  remain  under  the  Clinton  bill  are 
Federal  requirements  that  are  legally  applicable  and  that  the  ad- 
ministrator finds  are  suitable  or  State  laws  that  specifically  apply 
to  remediation  under  a  best  available  scientific  evidence  test. 

We  believe  the  Federal  standards  and  requirements  that  are  ap- 
plicable must  be  met  unless  the  remedy  qualifies  for  a  waiver 
based  on  technical  infeasibility,  which  is  provided  for  in  existing 
law. 
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The  Clinton  bill  fails  to  define  a  role  for  land  use,  thus  providing 
a  further  weakening. 

Let  me  turn  my  testimony — I'm  running  out  of  time — to  the  pro- 
visions that  delegate  the  program  to  the  States,  because  I  think 
that  these  provisions  are  the  most  damaging  in  terms  of  assuring 
that  the  remedy  selection  process  will  not  be  uniform,  will  not  pro- 
vide predictability,  and  will  not  provide  protectiveness. 

Not  only  do  underlying  requirements  in  the  bill  exacerbate  this 
problem,  but  the  bill  allows  the  program  to  be  delegated  to  the 
States  if  they  have  reasonably  consistent  programs;  thus,  all  the 
variables  in  decision-making  that  can  be  made  by  the  administra- 
tor can  also  be  made  by  State  officials  operating  under  different 
laws  and,  in  fact,  applying  different  criteria. 

This  is  a  program  that  is  sure  to  result  in  lack  of  uniformity, 
lack  of  predictability,  and  lack  of  protectiveness. 

We  urge  the  committee  to  set  this  bill  aside,  return  to  the  Super- 
fund  Commission  as  its  basis  for  legislating  so  that  we  have  a  rea- 
sonable prospect  of  building  a  consensus  and  legislating  in  this 
Congress. 

Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Early. 

I  would  ask  that  Senator  Durenberger,  who  is  the  ranking 
member  of  the  subcommittee,  be  permitted  to  make  his  opening 
statement.  And  I  would  ask  also  that  the  other  members  please 
submit  their  statements  for  the  record. 

After  Senator  Durenberger,  we'll  get  on  with  the  questions. 

OPENING  STATEMENT  OF  HON.  DAVE  DURENBERGER,  U.S. 
SENATOR  FROM  THE  STATE  OF  MINNESOTA 

Senator  Durenberger.  Mr.  Chairman,  thank  you.  My  apologies 
to  you  and  to  the  panelists  and  to  everybody  here  for  arriving  late. 

Thank  you  for  this  opportunity. 

We  voted  yesterday  and  debated  the  last  10  days  on  deficits  and 
the  fiscal  management  of  our  Government.  Most  people  here  know 
that  for  the  last  9  years  I  have  been  engaged  in  something  called 
"restoring  a  sense  of  generational  equity  in  this  country,"  and 
there  was  a  great  deal  of  talk  about  that  yesterday,  and  there  is 
some  reference  to  it  today. 

In  a  brief  statement  this  morning  I  want  to  dwell  on  that  subject 
as  it  relates  to  permanent  treatment  as  a  criteria  for  remedy  selec- 
tion of  Superfund  sites,  and  I  want  to  state  this  in  words  that 
might  seem  a  little  bit  strong,  but  they  reflect  my  concerns  after  16 
years  in  this  place  where  there's  the  inability  of  public  policy  and 
policy  implementers  to  come  to  grips  with  the  generational  inequi- 
ties of  today's  decisions. 

The  preference  for  permanent  remedies — that  is,  treatment — was 
one  of  the  most  important  policy  decisions  that  Congress  made  in 
the  1986  Superfund  reauthorization,  and  I  want  to  remind  every- 
body that  it  was  not  only  a  congressional  idea.  The  language  in  the 
law  first  appeared  in  the  Senate  reauthorization  bill,  but  even  the 
bill  that  Lee  Thomas  put  together  for  the  Reagan  Administration 
included    authority    for   EPA   to   consider   the    permanence   of  a 
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remedy  in  the  context  of  weighing  the  cost-effectiveness  of  various 
alternatives. 
We  thought  permanent  remedy  is  important  for  three  reasons: 

First,  some  of  the  containment  remedies  that  EPA  had  approved 
in  the  early  years  of  the  Superfund  program  had  already  failed  by 
1986.  Butler  tunnel  was  one  of  the  most  famous— maybe  the  most 
famous — examples. 

Second,  permanent  remedies  are  important  to  the  States.  When 
Superfund  pays  for  a  clean-up,  the  Federal  fund  pays  most  of  the 
up-front  capital  costs,  but  the  long-term  operation  and  mainte- 
nance costs  are  the  responsibility  of  the  State  in  which  the  site  is 
located.  Containment  remedies  with  big  O&M  expenses  rather  than 
permanent  clean-ups  shift  the  burden  of  the  Superfund  program  to 
the  States. 

Third,  enacting  a  preference  for  permanent  remedies  was  a  way 
of  keeping  faith  with  the  future. 

Groundwater  contamination  that  is  left  in  place;  institutional 
controls  that  must  be  maintained  to  prevent  risks  to  health;  sacri- 
fice zones,  as  some  at  DOE  called  them;  dead  zones,  as  Vice  Presi- 
dent Gore  termed  them  during  the  clean  air  debate — Superfund 
sites  that  are  contained  rather  than  cleaned  up  are  the  moral 
equivalent  of  the  national  debt.  They  impose  costs  in  the  future  to 
compensate  for  the  follies  of  today. 

So  the  preference  for  permanent  remedies  was  an  important  and 
widely-supported  provision  of  the  1986  amendment.  But  now,  as  we 
approach  a  new  reauthorization,  it  appears  that  almost  everybody 
is  prepared  to  give  up  on  the  moral  obligation  that  is  expressed  in 
Superfund. 

Industry  says  it  costs  too  much  for  the  benefits  realized.  The  re- 
sources could  be  more  usefully  employed  addressing  some  other 
problem.  And  that's  absolutely  true. 

Americans  alive  today  get  nowhere  near  $1  worth  of  value  from 
each  dollar  invested  in  Superfund.  Hear  me.  Americans  alive  today 
get  nowhere  near  $1  worth  of  value  from  each  dollar  invested  in 
Superfund.  That  view  is  predictable.  But  it  is  the  willingness  of 
people  in  the  environmental  and  the  community  groups  to  abandon 
the  principle  of  permanence  that  to  me  is  unexpected. 

The  abstract  idea  of  permanent  solutions  has,  at  many  sites, 
turned  into  the  ugly  reality  of  a  hazardous  waste  incinerator  or 
other  highly-engineered  remedy  much  less  welcomed  than  the 
abandoned  industrial  waste  it  is  intended  to  clean  up. 

If  permanence  means  burning  dirt  to  prevent  future  groundwat- 
er contamination,  both  industry  and  the  environmental  community 
see  a  reason  to  oppose  the  preference. 

Superfund  is  in  danger  of  becoming  super  fence.  Rather  than 
cleaning  up  sites,  we  are  heading  toward  a  program  that  merely 
manages  currently-experienced  risk. 

Mr.  Chairman,  I  have  no  doubt  that  risk  could  be  reduced  to 
some  very  low  bright-light  standard  through  a  very  rigorous  insti- 
tutional control  of  some  kind  that  prevents  human  contact  with 
highly-contaminated  hot  spots.  In  fact,  EPA  claims  that  objective 
has  already  been  attained  at  virtually  all  Superfund  sites  through 
the  removal  actions  it  has  taken  or  ordered. 
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But  protecting  our  own  health  at  Superfund  sites  is  not  a  chal- 
lenge. That  has  been  done.  Reclaiming  our  deficit — the  loss  in 
value  that  has  been  caused  by  our  use  of  the  land — that  is  the  real 
challenge  that  is  expressed  by  the  preference  for  permanent  reme- 
dies in  Superfund. 

I  just  want  to  say  at  this  part  of  the  process,  Mr.  Chairman,  at 
this  particular  hearing,  that  I  hope  this  Congress  will  not  find  dead 
zones  an  acceptable  substitute  for  permanence  as  the  appropriate 
criteria  for  remedy  selection  at  Superfund  sites. 

Senator  Lautenberg.  Thank  you  very  much.  Senator  Duren- 
berger. 

We  will  now  turn  to  questions  and  use  the  clock  for  the  members 
at  10  minutes.  If  necessary,  we'll  go  around  another  time. 

Mr.  Early,  you  point  out  that  risk  assessments  are  subject  to  ma- 
nipulation and  can  vary  widely  based  on  the  assumptions  used. 
How  should  the  statute  protect  against  PRPs  manipulating  risk  as- 
sessment at  their  own  sites? 

You  raised  the  flag,  but  I  would  like  to  hear  you  tell  us  how  you 
think  this  could  be  managed  differently. 

Mr.  Early.  Don't  use  risk  assessment.  That's  simple.  It  is  a — risk 
assessment,  in  the  opinion  of  many  in  the  environmental  communi- 
ty and  elsewhere,  is  an  experimental  methodology,  should  not  be 
the  primary  basis  for  decision-making,  and  is  an  experimental 
methodology  that  predominantly  uses  people  as  the  test  animals. 

This,  to  us,  doesn't  make  any  sense  at  all. 

Senator  Lautenberg.  Mr.  Parr,  I  ask  for  your  response  to  the 
risk  assessment  answer  that  Mr.  Early  gave. 

Mr.  Parr.  Senator,  fundamentally  we  don't  agree  that  risk  as- 
sessment is  an  unscientific  process  that  we  can  rig  in  any  way  we 
choose.  In  fact,  it  is  a  widely-used,  fairly  rigorous  scientific  process 
that  has  a  great  deal  of  academic  support  behind  it,  in  addition  to 
a  great  deal  of  experience  in  applying  it. 

It  should  be  recognized  that  the  Superfund  process  is  one  in 
which  virtually  every  breath  we  take  is  scrutinized  with  great 
detail  by  EPA,  and,  if  we  get  the  sort  of  community  involvement 
that  we  all  agree  is  appropriate,  by  the  community,  as  well. 

I  really  think  that  the  charge  that  risk  assessment  can  be  engi- 
neered to  arrive  at  the  solution  that  we  find  most  appealing  with- 
out having  to  balance  the  views  of  others  is  simply  untrue. 

Senator  Lautenberg.  Doctor  Greer,  do  you  want  to  comment? 

Ms.  Greer.  Yes.  Let  me  give  you  a  little  vignette  of  something 
that  I  read  in  risk  assessment  to  give  you  a  sense  of  why  we  feel  it 
is  not  scientific. 

There  was  a  site  whose  name  I  can  submit  for  the  record — I  don't 
recall  the  site — I  believe  it  was  in  Texas — where  there  was  a  3-foot 
fence  between  the  site  and  the  neighborhood. 

I  was  curious  as  to  why  a  clean-up  standard  had  been  set  so  high 
for  a  site  such  as  that  which  was  essentially  in  a  residential  neigh- 
borhood, and  for  that  reason  I  FOIA'd  the  risk  assessment  to  try  to 
understand  how  they  could  have  wound  up  with  such  a  high  clean- 
up standard  for  such  a  site. 

What  I  came  to  learn  from  reading  the  risk  assessment  was  that 
the  reason  the  clean-up  level  was  so  high  was  because  it  was  as- 
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sumed  that  people  would  virtually  never  go  there,  that  children 
would  never  go  to  this  site. 

The  reason  that  children  were  assumed  to  never  go  there  was 
that  there  was  a  predominance  of  fire  ant  colonies  surrounding  the 
lagoon  and  the  quarry  and  it  was  the  belief  of  the  person  doing  the 
risk  assessment  that  these  fire  ants  would  preclude  any  exposure 
to  the  site  for  the  indefinite  future. 

The  upshot  was  that  people  were  assumed  to  go  no  more  than  30 
days  of  their  entire  lifespan  to  this  site.  Without  contact  at  this 
site,  of  course,  the  numbers  can  be  very  high  because  you  can  be 
exposed  either  very  infrequently  to  high  contamination  or  very  fre- 
quently to  low  contamination  and  come  up  with  the  same  total. 

What  I  suggest  to  you  is  that  this  risk  assessment  has  absolutely 
nothing  to  do  with  science,  and  that  such  a  system  which  relies  on 
those  sorts  of  assumptions  is  not  a  scientific  process,  and  that  when 
communities  come  to  learn  that  is  how  this  number  was  derived, 
they  become  quite  angry  because  they  don't  feel  that  they  need  to 
be  scientists  in  order  to  tell  people  that  their  kids  play  near  fire 
ants  all  the  time  in  that  part  of  the  country. 

That  is,  I  think,  why  risk  assessment  has  become  such  a  discred- 
ited process — because  it  is  so  ripe  for  abuse  such  as  that  sort  of 
abuse  that  I  have  described. 

Senator  Lautenberg.  Mr.  Parr,  last  year  Doctor  Bailar,  who  is  a 
renowned  expert,  said  risk  assessments  are  manipulatable — highly 
manipulatable.  Would  CMA  agree  to  put  limits  on  the  use  of  risk 
assessment  by  PRPs? 

Mr.  Parr.  Senator,  we  think  there  are  enough  hands  on  the  ball 
in  the  Superfund  process  to  guarantee  that  any  element  of  the 
process,  be  it  a  site  investigation  that  determines  where  contami- 
nants may  be  or  a  risk  assessment  that  determines  the  potential 
effects  of  those  contaminants,  can  be  done  in  a  robust  and  scientifi- 
cally sound  manner. 

Our  concern  about  limitations  on  the  use  of  sound  risk  assess- 
ment is  that  it  moves  further  and  further  away  from  addressing 
the  actual  risk  at  any  given  site. 

Our  experience  in  the  past  with  risk  assessments  performed 
solely  by  EPA,  for  example,  is  that  they  provide  equally  outrageous 
stories  as  the  one  Ms.  Greer  just  gave,  but  on  the  other  side  of  the 
spectrum.  For  example,  determining  the  risk  of  sediments  in  a 
stream  bed  by  assuming  the  stream  goes  dry  and  someone  builds  a 
house  in  the  stream  bed  and  children  live  there  for  70  years. 

So  we  think  that  there  needs  to  be  a  sound,  clear  protocol  that 
all  parties  understand  and  agree  upon,  and  then  let  the  science  of 
risk  assessment  come  to  the  right  decision  at  a  site. 

Senator  Lautenberg.  Mr.  Pierle,  during  the  discussions  in  the 
Keystone  Commission,  what  was  the  general  view  of  specific  risk 
assessment?  Was  it  considered  during  the  deliberations  as  some- 
thing that  might  have  limited  use?  Or  is  this  a  position  that 
evolved  as  a  result  of  any  special  studies,  etc.,  that  you  think  are  of 
value  here  now. 

Mr.  Pierle.  The  issue  was  debated  seriously  and  at  length  in  the 
context  of  what  should  be  the  principal  process  for  setting  accepta- 
ble standards. 
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The  industry  viewpoint  going  into  that  was  that  site-specific  risk 
assessment  is  the  most  appropriate  way  to  proceed  relative  to  set- 
ting clean-up  levels. 

The  community  individuals  were  not  at  all  comfortable  or  en- 
thused about  that,  and  from  their  perspective  the  only  safe  level  is 
background.  It  is  what  would  be  there  if  the  site  wasn  t  there. 

The  national  organizations,  environmental  groups,  I  think 
pushed  very  strongly  at  the  outset  for  national  numerical  stand- 
ards. And  I  think  after  lengthy  debate  the  compromise  was  to  look 
at  the  strengths  of  all  of  the  individual  proposals  and  the  meeting 
ground  on  this  was  agreement  that  risk  assessment  could  be  a  proc- 
ess that  could  facilitate  and  move  decisions  forward. 

We  need  to  look  at  the  strengths  of  risk  assessment  and  fix  areas 
of  debate  that  are  fixable,  that  are  items  that  ought  to  be  looked  at 
one  time. 

For  example,  a  hazard  of  a  material,  whether  it  is  at  one  site  or 
another — the  hazard  component  of  that  really  is  not  changeable 
site  to  site.  It  may  be  in  terms  of  a  chemical  toxicity  form,  but  basi- 
cally there  are  points  of  this  that  we  shouldn't  debate  over  and 
over  again  at  sites  we  can  move  forward  on. 

However,  there  are  certain  factors  that  do  vary  and  are  impor- 
tant relative  to  site-specific  factors. 

So  the  compromise  that  was  reached  in  that  is  what  you  see  in 
the  Commission  report.  It  is  a  strong  reliance  on  a  risk  assessment 
process,  but  contemplates  fixation  of  some  of  the  variables  to  in- 
crease the  confidence  of  the  public  in  the  risk  assessment  process, 
but  to  leave  the  variables  that  make  significant  differences  relative 
to  clean-ups  still  vary  site  to  site,  so  you  end  up  with  not  national 
numerical  standards,  you  end  up  with  a  national  formula  approach 
for  a  set  amount  of  materials  that  can  then  be  applied  and  deter- 
mined specifically  at  the  sites. 

Senator  Lautenberg.  My  time  is  up. 

David. 

Senator  Durenberger.  Yes,  Mr.  Chairman.  Thank  you. 

I  would  like  to  invite  a  response  to  my  statement  and  sort  of 
characterize  some  of  what  we  have  heard  here  in  this  reauthoriza- 
tion, so  if  anybody  would  like  to  comment  on  that  I  certainly  would 
appreciate  it. 

But  I  have  a  specific  question  I  would  like  to  start  with — and  Mr. 
Pierle  and  Doctor  Greer  maybe  more  specifically  than  others. 

The  Keystone  recommendations  recommend  a  one  in  one  million 
standard.  I  want  to  take  us  back  to  the  air  toxics — a  time  when 
some  of  you  I  think  had  a  different  position  on  that  standard — and 
ask  you  what  has  changed. 

As  I  recall  the  debate  when  we  were  doing  clean  air  on  this  par- 
ticular risk  standard — one  in  one  million — industry  almost  unani- 
mously opposed  the  one  in  one  million  standard,  but  today  I  under- 
stand Monsanto  is  endorsing  that  kind  of  a  bright  line  standard. 

The  question  is,  basically:  what  has  changed?  Why  support  it 
today  in  this  context  when  it  wasn't  supportable  apparently  in  the 
air  toxics  area? 

Mr.  Pierle.  Let  me  comment  on  that. 

This  is  a  point  that  takes  some  particular  clarity,  I  think,  be- 
cause you  use  the  word  "standard"  and  I  think  in  the  report  the 
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Commission  used  the  word  "goal."  Therein  I  believe  lies  the  differ- 
ence in  the  answer  to  the  question. 

There  was  a  high  desire  to  set  a  bright  line  standard  that  is  an 
absolute  "don't  step  away"  requirement,  and  I  think  the  compro- 
mise that  we  reached  in  the  process  was  that  this  was  a  way  of  ex- 
pressing a  uniform  goal  of  protection  at  all  sites,  so  it  is  a  goal  to 
be  worked  toward  and  to  be  achieved,  from  our  standpoint,  as  op- 
posed to  an  absolute  "must  reach  it  at  every  site  no  matter  what." 

I  think  the  process  that  we  worked  out  with  respect  to  both  the 
formula  and  then  the  remedy  selection  process  increases  the  ability 
to  move  to  that  goal  in  a  way  that  is  rational  and  moves  at  a  ra- 
tional expenditure  of  cost  and  resources. 

I  believe  it  also  provides  a  mechanism  that  if  the  community  and 
the  people  at  the  site  are  perhaps  faced  with  a  decision  that  is  en- 
tirely possible  where  they  may  get  less  than  that  level  but  with 
treatment  and  only  reach  that  goal  with  containment  then  there  is 
still  an  opportunity  for  the  community  to  weigh  in  on  which  side  of 
that  equation  they  would  like. 

So  a  long  answer  that  basically  says  I  think  the  fundamental  dif- 
ference here,  from  my  perspective,  lies  in  the  terms  "goal"  versus 
"standard,"  and  we  discussed  that  quite  a  bit. 

Senator  Durenberger.  Let  me  just  take  this  a  half  step  further 
and,  Doctor  Greer,  ask  you  about  the  Keystone  recommendations 
regarding  site-specific  actual  data.  Again,  I'm  going  to  operate  off 
my  recollection  of  what  we  all  did  in  clean  air,  and  it  is  my  recol- 
lection that  ultimately  it  was  the  environmental  community  that 
defeated  the  one  in  one  million  standard  in  clean  air. 

It  was  NRDC,  as  I  recall,  and  other  groups  that  opposed  the 
amendments  that  we  had  worked  out  with  the  Administration  that 
would  have  allowed  the  use  of  site-specific  actual  data  in  the  risk 
assessment. 

The  Keystone  proposal  now  endorses  the  use  of  actual  data  in 
the  risk  assessment,  so  I  guess  my  question  is:  why  is  that  accepta- 
ble now  and  it  didn't  appear  to  be  acceptable  a  few  years  ago? 

Ms.  Greer.  I  think  there  are  two  things  to  say. 

The  first  is  that  we  were  very  suspicious  of  site-specific  data — for 
the  reasons  I  think  that  NRDC  opposed  using  site-specific  data  in 
the  Clean  Air  Act.  However,  in  the  Commission  we  recognized  that 
not  all  site-specific  data  was  the  same. 

There  were  some  things  that  really  could  be  objectively  meas- 
ured that  were  well  scientifically  understood,  and  that  sort  of  infor- 
mation was  fairer  game  than  the  sort  of  site-specific  information 
that  couldn't  be  objectively  measured  and  that  would  only  be  esti- 
mated. 

So  what  we  tried  to  do — again,  in  the  spirit  of  compromise  which 
I  referred  to  in  my  opening  statement— was  allow  for  what  we 
thought  was  appropriate  site-specific  variability  and  actually  pre- 
clude what  we  thought  was  not  appropriate  site-specific  variability 
and,  in  trade,  receive  the  fact  that  those  values  that  could  not  be 
objectively  measured  and  were  not  scientifically  well  understood 
would  be  reasonable  worst-case  estimates. 

Therein  lies  the  compromise. 

As  I  emphasized  coming  in — actually,  maybe  perhaps  before  you 
came  in,  I  don't  recall — we  are  finding  on  the  Commission  that  it  is 
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very  difficult  for  people  to  cope  with  us  as  a  compromise.  Mr. 
Pierle  on  the  House  side  and  here  again  on  the  Senate  side  people 
are  asking  us,  "Why  are  you  saying  something  different  today  than 
you  have  said  in  the  past?" 

The  reason  is  that  I  am  not  coming  to  you  speaking  as  the  envi- 
ronmental community.  I'm  coming  to  you  speaking  as  a  participant 
on  the  Superfund  Commission  where  we  negotiated  a  final  end 
point. 

I  have  come  to  you  at  the  end  of  a  12-month  process  where  we 
shouted  at  each  other  across  the  table,  not  as  a  person  with  an 
opening  wish  list. 

The  result  of  our  work  is  something  which  we  feel  quite  rigid 
about  for  that  reason.  We  feel  that  the  blood  has  been  spilled,  so  to 
speak,  and  that  tweaks  here  and  there  really  upset  the  apple  cart 
quite  a  bit. 

That's  my  rationale  for  splitting  the  differences  between  site  spe- 
cific, but  also  a  reminder  that  the  Commission  document  is  a  com- 
promise among  interested  parties,  and  so  doesn't  reflect  anyone's 
pristine  position  coming  into  the  debate  a  year  ago. 

Senator  Durenberger.  And  clearly,  I'm  not  asking  the  question 
to  be  critical  or  to  say  that  we  were  right  in  the  beginning.  I'm 
trying  to  find  out  whether  it  is  a  compromise  in  principle  or  wheth- 
er the  people  who  have  taken  these  positions  now  actually  believe 
that  there  is  a  way  to  get  to  that  particular  goal  which  can  eventu- 
ally be  measured  as  a  standard,  or  there  is  a  way  in  which  we  can 
agree  on  what  is  good  data  and  what  is  not  and  what  are  the  stand- 
ards nationally,  or  whatever,  that  you  can  apply  on  a  particular — 
that  will  give  you  the  same  value  from  the  information,  regardless 
of  what  site  you  set  it  down  in. 

I  hear  you  saying  you  like  the  one  in  one  million  standard,  you 
like  the  actual  site-specific,  but  if  we  adopt  those  standards  there  is 
some  work  to  be  done  before  you'll  be  satisfied. 

Ms.  Greer.  That's  right.  In  fact,  the  Commission  suggests  that 
we  have  a  regulatory  negotiation  to  determine  which  variables  can 
be  easily  measured  and  objectively  understood.  We  recognize  that 
could  be  a  contentious  process. 

But  the  principle  I  think  we  all  felt  very  good  about,  and  the  per- 
formance language,  so  to  speak,  we  thought  really  would  work  for 
us.  And  then  it  is  an  implementation  matter  of  some  magnitude  to 
actually  get  the  columns  that  these  vary  and  these  don't. 

That  was  beyond,  I  think,  the  scope  of  what  we  could  possibly  do 
under  the  time  frame  we  were  working  on. 

Mr.  Early.  Senator,  if  I  could  make  a  comment,  first  of  all,  I 
wanted  to  thank  you  for  your  opening  statement.  I  thought  it  was 
right  on  target  and  obviously  some  of  my  testimony  reflected  the 
same  views. 

One  of  the  difficulties  of  trying  to  buy  into  this  risk  assessment 
is  the  fact  that  we  tend  to  exclude  certain  information.  As  you 
know,  there  is  a  lot  of  pressure  for  EPA  to  use  so-called  "realistic 
assumptions."  But  then  when  community  leaders  say,  "Can  we 
plug  in  assumptions  about  the  lack  of  our  community's  access  to 
health  care,  the  fact  that  many  of  the  people  in  the  community  do 
not  have  proper  nutrition?"  they  are  told,  "That's  too  expensive. 
We  can't  plug  in  that  data." 
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But,  in  fact,  that  data  would  yield  more  useful,  more  scientifical- 
ly predictable  results,  but  it  is  the  use  of  risk  assessment  and,  at 
the  same  time,  screening  out  certain  information  because  it  is  too 
expensive  to  obtain  or  too  difficult  to  obtain,  that  gives  you  a 
stacked  deck  when  you  are  applying  risk  assessment  all  too  often. 

Senator  Durenberger.  Any  other  comments?  That's  the  only 
question. 

Mr.  Parr.  Senator,  while  issues  such  as  community  nutrition  are 
obviously  very  important,  I'm  not  sure  that  Superfund  is  the  vehi- 
cle by  which  we  properly  address  them. 

I  would  like  to  comment  a  bit  on  the  risk  versus  clean-up  stand- 
ards issue. 

If  I  understand  the  Commission's  proposal  correctly — and  I  be- 
lieve I  do — the  variables  that  would  be  fixed  and  essentially  create 
a  generic  National  standard  are  the  variables  that  drive  the  vast 
majority  of  any  clean-up  standard,  and  that  which  would  be  al- 
lowed to  vary  site  by  site  is  quite  small — sort  of  fiddling  at  the 
margins. 

I  think  you  have  to  look  at  the  other  choice  if  you  are  going  to 
cast  risk  aside  and  say,  "What  do  you  get?"  In  this  case,  you  get  a 
generic  national  standard  that  EPA  has  to  set  to  be  protective  of 
everyone. 

We  have  certainly  some  experience  with  that  in  the  past,  and 
EPA  reasonably,  in  doing  so,  creates  a  very,  very  stringent  stand- 
ard to  uphold  their  responsibility  to  protect  human  health  and  the 
environment.  So  they  are  going  to  protect  the  sort  of  outlyer,  maxi- 
mally-exposed individual. 

The  end  result  is  that  you  have  numbers  that  are  essentially 
what  you  have  today  in  ARARS.  You  have  values  that  are  unrepre- 
sentative of  the  vast  majority  of  sites  and  essentially  drive  reme- 
dies that  are  far  beyond  what  is  needed  to  actually  protect  human 
health  and  the  environment. 

That,  of  course,  drives  the  cost  of  those  remedies.  That,  of  course, 
is  the  nut  of  so  much  of  the  contention  in  the  Superfund  program 
today  where  people  reasonably  resist  spending  far  and  above  what 
they  feel  is  appropriate  to  actually  protect  human  health. 

So  while  it  sounds  laudable,  our  concern  is  that  pragmatically  it 
simply  lands  us  in  the  same  soup  we  are  in  today. 

We  are  suggesting  that  site-specific  risk  assessment,  which  is  not 
a  manipulatable  science  in  that  it  is  done  at  every  Superfund  site 
today  and  is  done  with  a  reasonably  high  degree  of  confidence,  I 
believe,  on  most  of  the  parties  that  it  is  reasonable,  this  offers  us  a 
way  to  actually  tailor  the  level  of  our  response,  the  level  of  risk,  so 
that  the  community  gets  what  it  needs,  which  is  an  adequate  clean- 
up; the  country  gets  what  it  needs,  which  is  a  Superfund  program 
that  actually  works  and  spends  its  money  cleaning  sites  up,  not  ar- 
guing and  litigating. 

Senator  Durenberger.  But  you  heard  what  I  said  in  my  opening 
statement  about  the  problems  involved  in  site-specific,  because  we 
are  dealing  with  today's  generation  and  its  particular  perception  of 
how  much  it  wants  to  pay  if  your  bottom  line  is  with  permanent 
remedy,  which  has  been  our  preference. 

That's  that  other  factor,  unless  we  change  something  in  there. 
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Mr.  Parr.  And  I  think  we  have  to  make  sure  that  remedy  selec- 
tion includes  a  very  clear  requirement  for  robust  long-term  reme- 
dies; however,  I  think  we  have  to  recognize  that,  to  the  extent  we 
require  permanence  at  every  site  today  as  insurance  against  the 
future,  we  are  also  robbing  both  the  present  and  the  future  of  re- 
sources in  doing  so. 

Senator  Lautenberg.  Senator  Smith? 

Senator  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Parr,  in  the  Administration's  bill,  as  Senator  Durenberger 
has  focused  on,  the  elimination  of  the  preference  for  permanence  is 
one  of  the  criteria  that  must  be  considered,  though,  in  determining 
appropriate  remedial  action  is  "long-term  reliability." 

I  might  ask  the  same  question  of  the  other  panel  members,  how 
do  each  of  you  interpret  this  phrase  "long-term  reliability"?  Com- 
paring that  to  preference  for  permanence,  how  do  you  interpret 
long-term  reliability?  I  might  ask  everyone. 

Mr.  Parr.  We  believe  that  requires  a  showing  that  a  remedy  is 
going  to  be  robust,  will  have  predictable  performance  into  the 
future,  that  performance  can  be  monitored  and,  as  necessary,  that 
remedy  can  be  upgraded  to  ensure  that  it  remains  protected  in  the 
long  term. 

Senator  Smith.  So  you  do  not  interpret  it  as  walking  away  from 
the  clean-up? 

Mr.  Parr.  Absolutely  not,  Senator. 

Senator  Smith.  Mr.  Early,  I  assume  you  disagree  with  that? 

Mr.  Early.  It  is  subject  to  such  wide  variations  in  interpretation. 

The  reason  Congress  selected  permanence  in  treatment — and 
treatment  goes  after  the  toxic  nature  of  the  waste  so  that  if  the 
waste  escapes  the  site  its  potential  impact  is  reduced.  That's  the 
whole  concept  behind  treatment. 

We  know  you  can't  build  the  perfect  bathtub.  There  is  tremen- 
dous amounts  of  evidence  to  indicate  that  most  containment  efforts 
fail  at  some  point.  It  is  just  a  question  of  when. 

What  the  Clinton  bill  does,  as  I  interpret  it,  and  because  the  lan- 
guage is  so  general,  is  that  it  prescribes  containment  predominant- 
ly. What  containment  does  predominantly  is  make  the  ticking  time 
bombs  tick  more  slowly,  but  it  doesn't  diffuse  the  time  bombs. 
That's  the  problem  with  that  approach.  We  know  that  the  contain- 
ment is  going  to  fail. 

So  then  the  second  question  is:  who  is  going  to  be  there  when  the 
containment  fails?  There  is  hardly  anything  in  the  language  of  the 
bill  that  explains  who  is  going  to  be  there.  Who  is  going  to  be  there 
when  the  monitors  show  that  there  is  a  problem  to  go  in  there  rap- 
idly and  provide  the  protection? 

We're  talking  about  20  years  from  today.  We're  not  talking  about 
5  years  from  today. 

There  is  just  a  fundamental  lack  of  confidence  that  if  we  aban- 
don a  permanence  in  treatment  strategy  that  when  the  contain- 
ment fails  nobody  is  going  to  be  there. 

Senator  Smith.  I  want  to  follow  up  on  that  point  with  you  in  just 
a  second,  but  I  would  like  to  ask  Doctor  Greer  and  Mr.  Pierle  the 
same  question. 

Do  you  agree  with  Mr.  Parr's  conclusion  on  the  long-term  reli- 
ability? 
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Ms.  Greer.  Well,  I  think  the  problem  is  there  is  a  tremendous 
controversy  about  whether  or  not  containment  is  reliable.  We 
think  it  is  not  reliable  and  industry  thinks  it  is  reliable.  So  if  the 
statute  merely  requires  that  things  be  reliable,  you  are  not  giving 
much  guidance  as  to  what  that  is  going  to  mean,  and  what  that 
does  is  provoke  anxiety  on  the  part  of  both  sides  as  to  what  is  going 
to  be  deemed  reliable. 

And  so  it  is  a  classic  problem  we  have  in  some  statutory  lan- 
guage elsewhere,  as  well,  that  unless  you  make  perfectly  clear 
what  you  mean  by  reliable  you  have  merely  opened  up  an  opportu- 
nity for  debate  and  dialogue,  and  we  know  how  that's  going  to  go. 

Where  the  citizen  groups  are  powerful  and  their  voice  is  heard,  it 
may  go  one  way.  If  the  PRP  is  powerful  and  its  voice  is  heard,  it 
may  go  another  way.  If  what  you  are  trying  to  do  is  deliver  consist- 
ent protection  of  human  health  and  the  environment,  it  seems  that 
we  need  to  go  further  in  the  statute  than  to  just  say  we  need  reli- 
able, because  we  know  perfectly  well  that  we  represent  this  sort  of 
diverse  opinion  about  what  is  actually  a  reliable  way  to  handle 
these  problems. 

Senator  Smith.  I  think  in  the  bill  the  language  has  long-term  re- 
liability of  the  remedy;  that  is,  its  capability  to  achieve  long-term 
protection  of  human  health  and  the  environment.  I  think  that's 
probably  vague,  as  well,  but  at  least  there  is  some  clarification. 

Ms.  Greer.  Right,  but  it  doesn't  help  that  much  because,  again, 
people  who  believe  in  containment  will  tell  you  they  do  think  it 
protects  over  the  long  term  and  our  concern  is  that  we  think  it  is  a 
short-term  solution,  so  it  really — I  think  it  just  is  a  ticket  to  mis- 
chief in  terms  of  what  the  kind  of  debate  is  going  to  be  about  what 
these  remedies  need  to  look  like. 

Senator  Smith.  Mr.  Pierle? 

Mr.  Pierle.  I'm  probably  not  too  far  off  from  Mr.  Parr.  I  think 
there  are  some  qualifications  that  need  to  be  added  relative  to 
what  you  think  on  long-term  containment,  and  I  think  we  had 
some  discussions  about  this. 

The  fear  is  it  is  a  walk-away,  and  we  deal  with  this  in  business — 
I  think  pretty  much  every  day — as  virtually  a  contractual  commit- 
ment. You  need  some  mechanism  for  measuring  the  performance 
of  the  system  and  you  need  some  system  for  measuring  perform- 
ance. If  the  performance  fails  to  meet  standards,  you  have  to  have 
a  mechanism  for  coming  back  and  meeting  again  those  standards, 
and  someone  has  to  be  responsible  for  coming  back. 

So  I  think  those  are  three  criteria  that  are  important  to  assuring 
that  there  is  a  confidence  relative  to  the  long-term  performance  of 
a  remedy. 

That  does  not  go  simply  to  containment.  I  think  it  goes  to  the 
question  of  an  in-place  groundwater  treatment  system,  as  well.  So 
perhaps  Mr.  Parr  and  I  are  fairly  close  on  that. 

Senator  Smith.  Mr.  Early,  I  would  like  to  go  back  and  follow  up 
a  little  bit  on  your  response  to  the  same  question. 

Do  you  agree  essentially  with  the  position — which  I  think  is  the 
prime  motivator  behind  the  Administration  bill  and  the  changes  in 
it  and  other  changes  that  are  being  proposed,  as  well — that  Super- 
fund  is  not  really  working  very  well?  Would  you  accept  that  con- 
clusion at  this  point? 
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Mr.  Early.  Yes. 

Senator  Smith.  Then  it  would  be  certainly  reasonable  to  say  then 
that  the  status  quo  as  it  is  now  with  the  current  law  is  not  work- 
ing. So  let  me  ask  you  specifically:  what  changes  would  you  make 
in  the  bill?  What  would  you  recommend  specifically,  not  necessari- 
ly in  the  Administration  bill  before  us,  but  in  the  current  Super- 
fund  law  that  perhaps  are  not  highlighted  in  the  Administration 
bill  and  would  speed  up  the  clean-ups,  reduce  cost  so  that  the  dol- 
lars go  further,  and  provide  some  relief  for  so-called  "deep  pockets" 
who  are  providing  the  dollars? 

Mr.  Early.  I  guess  the  short  answer  is  that  we  think  that  the 
Superfund  Commission  proposals  do  many  of  the  things  that  could 
help. 

When  I  say  the  Superfund  program  isn't  working,  it  is  not  as  bad 
as  many  would  probably  describe  it,  in  my  opinion.  But  there  isn't 
any  question  that  you  could  come  up  with,  we  believe,  generic  rem- 
edies that  would  narrow  the  argument  over  what  the  remedy 
should  be  so  that  it  doesn't  take  3  years  to  select  a  remedy. 

Everybody  agrees  that  it  is  taking  too  long  to  figure  out  what  the 
remedy  should  be,  but  the  solution  to  that  problem  is  not  to  plug  in 
a  lot  of  variables  at  each  site  and  try  to  customize  each  site  be- 
cause you  are  going  to  have  a  lot  of  wrangling — I  think  we  have 
already  this  morning — over  what  those  variables  ought  to  be. 

You've  got  to  somehow  narrow  the  range  of  what  we  are  going  to 
argue  about. 

What  the  Commission  tried  to  do  is  prescribe  some  generic  reme- 
dies, and  then  there  would  be  site-specific  variables. 

For  instance,  most  people  agree  that  you  should  consider  the  dis- 
tance between  the  waste  and  groundwater.  If  the  groundwater  is 
600  feet  away  you  have  less  to  worry  about  than  if  the  groundwat- 
er is  25  feet  away  from  the  source  of  the  contamination.  That  is  an 
objectively  measured,  site-specific  factor  that  could  be  plugged  in. 

So  we  think  that  the  generic  remedy  part  of  the  proposals  in  the 
Superfund  Commission  make  a  lot  of  sense,  although  I'm  not  sure 
we  would  agree  with  what  Mr.  Pierle  has  described  this  morning  as 
to  how  those  remedies  would  work.  That  might  be  subject  to  fur- 
ther negotiation. 

We,  in  general,  in  both  the  Commission  report  and  in  the  Clinton 
Administration  bill,  subscribe  to  the  concept  of  liability  allocation 
and  liability  allocation  process  in  order  to  cut  down  on  the  legal 
wrangling. 

We  also  heartily  subscribe  to  the  provisions  in  the  Commission 
report  that  vastly  increase  public  participation.  If  you  are  going  to 
make  other  changes  in  the  statute  that  we  can — in  our  estimation, 
the  built-in  protections  that  the  law  provides — at  least  provide  citi- 
zens that  live  near  these  sites  the  wherewithal  and  the  ability  to 
participate  in  the  decision-making  process  so  that  they  can  protect 
themselves. 

Public  participation,  incidentally,  and  interestingly  enough,  is  an 
area  that  seems  to  be  less  controversial.  There  are  a  lot  of  compa- 
nies that  understand  that  effective  public  participation  will  make 
the  decision-making  process  work  more  rapidly  and  more  easily 
than  if  you  try  to  make  decisions  and  close  the  public  out. 
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So  those,  in  a  general  sense,  are  three  big  areas  I  think  that 
would  make  a  lot  of  significant  improvements  in  the  way  the  pro- 
gram works  right  now. 

Senator  Smith.  I  see  my  time  has  expired. 

Senator  Lautenberg.  Thank  you. 

Senator  Warner. 

OPENING  STATEMENT  OF  HON.  JOHN  W.  WARNER,  U.S.  SENATOR 
FROM  THE  COMMONWEALTH  OF  VIRGINIA 

Senator  Warner.  Thank  you,  Mr.  Chairman. 

Just  very  quickly,  I  commend  you  for  having  these  important 
hearings.  Each  of  us  has  to  stake  out  a  few  goals  as  to  what  they 
wish  to  achieve  in  this  legislative  process  on  Superfund. 

Mine,  as  I  have  said  many  times  in  here,  is:  one,  greater  voice  to 
local  communities  in  terms  of  future  land  use.  I'm  struggling  with 
a  small,  almost  impoverished  county  in  Virginia  faced  with  a  prob- 
lem. They  want  to  do  what  is  right,  but  their  county  budget  is  but 
a  fraction  of  what  the  total  clean-up  cost  is,  so  we  have  to  work  it 
out. 

Also,  to  States,  more  delegation  authority. 

And  also,  as  I  look  at  Superfund — and  I  think  I  have  been  here 
through  the  whole  evolution  of  this  legislation — there  are  some 
sites  which  just  shouldn't  be  cleaned  up  to  100  percent  restoration 
thereby  depriving  the  ability  to  take  some  of  those  dollars  and 
clean  up  other  sites. 

In  other  words,  fewer  at  100  percent,  and  I  would  rather  see 
more  sites  improved  to  such  a  degree  that  we  have  contained,  to  a 
large  extent,  the  detriment  to  health  and  safety  and  otherwise. 

So  those  are  just  generally  the  goals,  Mr.  Chairman,  that  I  will 
seek  to  achieve  as  I  work  with  you  and  others  on  this  legislation. 

Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Senator  Warner. 
We  are  glad  to  see  you  here  and  we  know  that  you  care  a  lot  about 
the  issue  and  have  contributed. 

Senator  Warner.  Well,  the  Chair  has  taken  quite  a  leadership 
role  and  spent  a  lot  of  time  on  this  subject. 

Senator  Lautenberg.  We  have  to,  Senator.  I  will  tell  you  that 
serving  as  a  referee  with  a  bias  is  not  easy. 

I  want  to  return  to  something  Mr.  Early,  because,  frankly,  I  was 
interested  in  your  response  to  Senator  Smith's  question  about 
whether  or  not  Superfund  has  worked. 

Your  very  quick  response,  if  the  record  reflects  what  I  think  I 
heard,  was  no.  Then  I  thought  maybe  you  came  back  and  said  it 
doesn't  work  as  well  as  perhaps  it  should. 

Do  you  want  to  just  make  sure  that  I  understand  whether  or  not 
you  are  totally  condemning  the  Superfund  program? 

Mr.  Early.  No.  That  was  not  my  intention.  Certainly  we  think 
that  the  Superfund  has  accomplished  a  lot.  The  Superfund  I  think 
everybody  must  acknowledge  could  accomplish  a  lot  more.  We 
could  have  clean-up  decisions  made  more  quickly  and  we  could  also 
improve  protectiveness. 

As  Senator  Durenberger  I  think  eloquently  laid  out  in  his  open- 
ing statement,  that  protectiveness  must  include  future  generations, 
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and  the  Superfund  program  has,  in  many  instances,  not  succeeded 
in  doing  that  at  individual  sites. 

So  we  feel  it  is  very  important  that  Congress  look  at  that  part  of 
Superfund  that  isn't  working,  and  that's  why  I  said  yes  so  quickly, 
not  just  at  the  part  about  arguing  and  the  litigation  which  gets  so 
much  of  the  attention  so  far. 

Senator  Lautenberg.  Right.  OK.  I  just  wanted  to  be  sure  be- 
cause I  have  sat  and  watched  the  evolution  almost  since  my  arrival 
in  the  Senate,  which  was  1983,  and  watched  it  evolve  into  what  I 
think  has  been  a  better  program. 

Does  it  have  weaknesses?  Of  course.  But  this  is  perhaps  one  of 
the  more  complicated  programs  that  the  Government  has  ever 
taken  on. 

I  can  tell  you  about  all  kinds  of  other  programs  that  haven't 
worked  where  billions  of  dollars  have  been  spent.  I'm  in  the  Appro- 
priations Committee  and  I  have  looked  at  a  lot  of  these  things  very 
closely. 

I  see  in  Superfund  a  program  that  has  collected  from  PRPs.  Sure 
there  are  objections  to  paying  because  there  is  undoubtedly  some 
unhappiness  about  applying  the  law  retroactively — though  it  is 
just,  because  it  passed  the  scrutiny  of  court  tests. 

But  nevertheless,  there  have  been  significant  collections  from 
PRPs  that  have  helped  the  communities  clean  up. 

My  State  is,  unfortunately,  the  host  of  the  largest  number  of  Su- 
perfund sites  in  the  country,  though  we  are  the  ninth-largest  State. 
We  are  a  tiny  State.  I  see  the  value  of  some  of  the  programs  that 
we  have  undertaken. 

From  this  point  on  what  we  are  trjdng  to  do  is  to  improve  on  it, 
to  reduce,  again,  the  ancillary  costs  that  are  often  involved. 

To  get  to  that  point,  I  think  that  we  have  to  arrive  at  some  un- 
derstanding, because  if  we  don't  protect  the  health  of  the  residents 
near  these  sites,  then  we  have  failed  altogether,  no  matter  how 
good  a  compromise  we  effect. 

It  is  so  easy  to  condemn  and  criticize. 

I  believe  that  we  can  work  out  solutions  to  the  problems  that 
might  not  be  ideal,  but  that  have  us  responding  to  our  obligation 
here. 

In  that  connection,  I  would  like  to  ask  Mr.  Parr:  the  Keystone 
Commission  suggested  that  if  a  contamination  stays  in  the  ground 
with  a  containment  remedy,  PRPs  should  be  required  to  set  aside 
money  in  kind  of  a  trust  fund,  long-term,  that  could  be  used  to  de- 
velop a  more  cost-effective,  innovative  technology  to  clean  up  the 
rest  of  the  contamination  should  the  PRPs  eventually  go  out  of 
business. 

That  sounds  like  a  good  idea  to  me.  What  do  you  think? 

Mr.  Parr.  Senator,  I  think  the  operating  assumption  there  is 
that  the  only  program  that  drives  innovative  technology  is  Super- 
fund,  and  I  think  it  is  a  flawed  basic  assumption. 

If  you  step  back  and  look  at  Superfund  in  the  context  of  the 
many  other  remedial  programs  in  the  country — including  RCRA 
corrective  action  and  the  State  programs — Superfund  is  actually 
quite  small.  For  most  large  companies,  our  Superfund  liabilities 
are  dwarfed  by  our  RCRA  corrective  action  liabilities,  for  example. 
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We  face  the  same  sort  of  difficult  issues  there  that  we  face  in  Su- 
perfund.  As  Doctor  Greer  mentioned,  we  are  finding  that  the  tech- 
nology often  simply  isn't  there  to  get  us  where  we  would  like  to  be. 

The  fact  that  we  have  clean-up  responsibilities  in  these  other 
programs  are  significant  drivers  for  technology  development.  Keep 
in  mind  that  at  a  RCRA  corrective  action  site  we  are  the  sole  PRP, 
we  are  bearing  all  of  the  burdens.  And  so  we  have  tremendous  rea- 
sons to  be  searching  out  innovative  technologies. 

Certainly  I  can  speak  for  DuPont,  alone.  We  are  spending  some 
$10  million  a  year  on  innovative  remediation  technology,  research- 
ing and  development. 

So  while  I  think  it  sounds  like  a  good  idea,  I  think  the  market 
forces  are  already  there  to  drive  this  activity,  and  Superfund 
doesn't  really  need  to  do  it  on  its  own. 

And  we  are  concerned  that  that  funding  might  actually  turn  out 
to  be  something  of  a  containment  penalty,  as  it  were,  to  the  PRPs 
who 

Senator  Lautenberg.  The  question  has  been  raised  about  wheth- 
er or  not  that  kind  of  a  remedy  really  does  the  trick,  to  put  it 
plainly,  and  you  won't  know  until  a  considerable  amount  of  time 
has  passed. 

There  isn't  anyone  who  can  vouch  for  "permanence"  on  these,  so 
if  we  are  going  to  use  an  interim  containment  process  to  at  least 
protect  the  immediate  environment,  then  ought  not  there  to  be 
some  means  by  which  you  deal  with  this  if  a  problem  develops 
later  on? 

Mr.  Parr.  Absolutely,  Senator.  And  we  stay  on  the  hook  for 
those  remedies.  I  don't  think  you  need  a  trust  fund  to  guarantee 
that. 

We  are  on  the  hook  throughout  Superfund,  but  we  aren't  expect- 
ed to  put  up  trust  funds  to  complete  a  remedial  investigation  nor 
trust  funds  to  complete  a  feasibility  study  nor  trust  funds  to  imple- 
ment a  remedy  in  the  first  instance. 

We  are  there  prepared  to  do  what  we  need  to  do  to  protect 
human  health  and  the  environment. 

Let  me  comment  that  there  seems  to  be  a  bit  of  a  false  debate  of 
it  is  either  all  containment  or  all  treatment.  That  isn't  really  the 
case. 

We  think  that  where  there  are  materials  that  are  highly  concen- 
trated, highly  toxic,  and  stand  to  get  away  from  us,  we  need  to  go 
out  there  and  treat  them.  In  fact,  we  do  that  today. 

But  we  have  had  quite  a  few  years  of  experience  pursuing  the 
goal  of  permanent  remedies  based  on  treatment.  We  have  not  been 
very  successful  with  that,  as  other  panelists  have  noted,  though  we 
have  poured  tremendous  resources  into  the  effort. 

It  has  been  estimated  that  Superfund  is  about  a  $150  billion  pro- 
gram, with  the  Government  public  monies  accounting  for  over  half 
of  that. 

So  we  think  we  have  to  realistically  look  at  what  we  can  do.  We 
have  to  recognize  that  there  have  been  significant  technological  ad- 
vances not  only  in  the  treatment  side,  but  in  the  containment  side, 
although  the  containment  horror  stories  we  hear  are  20  years  old.  I 
think  we  have  come  a  long  way  down  that  road. 


237 

So  I  think  we  have  to  pragmatically  look  at  the  whole  range  of 
technologies  that  are  available  to  us,  use  robust  remedy  selection 
criteria  to  make  sure  that  we  do  the  right  kinds  of  technology  in 
the  right  places,  and  keep  PRPs  on  the  hook  when  you  do  not  have 
a  truly  permanent  remedy  to  make  sure  that  remedy  is  monitored 
and  accounted  for. 

Senator  Lautenberg.  The  problem  that  we  found  in  the  past  is 
that  if  the  PRP  is  still  alive  and  well  and  can  be  located,  then 
that's  okay,  and  that  has  been  one  of  the  bigger  problems. 

What  we  are  looking  to  do,  or  at  least  what  is  being  considered, 
is  maybe  the  changing  of  the  liability  standard  to  a  fair  share  ap- 
proach. Once  you  start  doing  that,  and  now  you  see  that  there  is  no 
one  left  to  clean  up,  then  you've  got  quite  a  different  problem  on 
your  hands. 

So  it  if  isn't  insured  in  some  way,  I  think  it  leaves  us  with  an 
enormous  problem. 

Mr.  Pierle,  do  you  want  to  comment  on  that? 

Mr.  PiERLE-  I  do.  Senator,  because  I  want  to  clarify  a  point — and 
it  is  not  to  be  argumentative  with  perhaps  your  interpretation,  but 
within  the  Commission  on  this,  this  was  another  issue  that  was  dis- 
cussed at  length  as  to:  if  you  go  into  interim  containment,  what  are 
your  ongoing  obligations?  Five-year  review  and  new  technology? 

We  did  not  contemplate  a  use  of  the  interim  containment  fund 
actually  to  be  for  further  treatment  at  those  sites.  It  really  was  to 
be  a  fund  that  would  be  contributed  to  by  those  undertaking  inter- 
im containment  that  would  be  predominantly  for  the  use  of  future 
technology  development. 

Now,  the  assumption  there  was  that  the  PRPs  would  still  retain 
the  liability  for  the  5-year  review  and  come-back,  so  just  to  make 
that  point  of  clarification. 

The  other  comment  I  think,  to  follow  up,  is  also  important. 
There  may  be  different  levels  and  types  of  containment,  and  there 
may  be  different  companies  that  are  investing  in  treatment  tech- 
nologies, and  so  what  was  contemplated  was  that  the  payment  into 
the  interim  fund  would  consider  such  factors  as  the  degree  of  con- 
tainment that  was  provided  on  an  interim  basis,  as  well  a  the 
degree  of  technology  development  that  was  being  done  by  the  PRPs 
and  the  private  sector. 

I  just  wanted  to  make  those  points  to  clarify  that. 

Senator  Lautenberg.  I  thank  you  for  that,  but  I  think  there  has 
been  a  question  raised  about  whether  or  not  containment  is  really 
kind  of  an  expedient  approach  to  things,  and  that  if  there  isn't  an- 
other opportunity  in  the  future  to  deal  with  it,  if  the  containment 
site  erupts  into  a  more  serious  problem,  then  we  are  really  back  at 
square  one  and  we  have  discharged  the  obligation,  as  I  hear  you 
say  it,  of  those  who  had  a  responsibility  and  came  up  with  the 
funds  necessary  to  meet  that  responsibility. 

Mr.  Early.  I  would  note.  Senator,  that  the  Clinton  bill  requires 
the  Administration  to  provide  covenants  to  those  PRPs  who  agree 
to  the  allocation  process.  I  think  this  language  is  very  troubling  in 
light  of  this  discussion  that  we  have  just  had. 

Senator  Lautenberg.  Senator  Smith. 

Senator  Smith.  Mr.  Parr,  we  have  heard  a  lot  of  discussion  here, 
and  we'll  probably  hear  a  lot  more,  about  whether  or  not  national 
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clean-up  standards  are  appropriate  and  how  site-specific  factors 
ought  to  be  accounted  for. 

As  you  know,  in  the  Administration  plan  we  do  have  an  estab- 
lishment of  national  clean-up  levels  for  certain  pollutants,  and 
then  there  is  a  provision  for  limited  opportunity  for  site-specific 
risk  assessments. 

How  can  we  adequately  address  the  flexibility  issue  under  that 
scenario  for  as  some  say  risk  assessment,  but  I'd  rather  say  risk 
management.  Essentially,  we  have  to  manage  the  risk.  How  can  we 
possibly  do  that  with  national  clean-up  standards? 

Mr.  Parr.  Senator,  I  think  it  would  be  very  difficult  to  do. 

As  I  mentioned,  a  number  of  States  have  stepped  up  to  this  issue, 
and  they  have  all  come  to  the  conclusion  that  a  generic,  one-size- 
fits-all  standard  simply  would  be  unworkable. 

They  have  provided  those  as  essentially  voluntary  standards  in 
instances  where  a  party  may  find  those  to  be  workable  and  use 
them,  but  they  have  all  provided  the  opportunity  for  parties  to  use 
site-specific  risk  assessments  when  those  are  more  appropriate,  as 
well. 

We  really  don't  see  how  you  can  tailor  the  response  to  the  prob- 
lem if  you  have  a  generic  national  clean-up  standard  that  would 
surely  be  a  very  conservative  type  of  standard. 

Senator  Smith.  I  think  we  are  going  to  hear  from  the  States  in 
the  next  panel,  but  it  certainly  is  very  clear  that  the  States  are  es- 
sentially crying  out  saying,  "Don't  impose  national  standards  on 
us,"  and  yet,  Mr.  Early,  you  seem  to  indicate  that  without  them  we 
are  somehow  going  to  fail. 

The  States  and  the  communities  are  the  ones  that  live  with  the 
contaminants.  They  live  with  the  pollution.  They  don't  want  to  live 
with  it.  They  want  to  clean  it  up  .  They  are  the  ones  that  are  di- 
rectly in  the  line  of  fire,  if  you  will. 

Why  would  we  not  want  to  give  them  the  flexibility  to  deal  with 
it  themselves  appropriately?  Why  would  we  be  going  in  the  other 
direction,  which  is  apparently  what  we  are  doing? 

Mr.  Early.  From  my  perspective,  the  national  standards  kind  of 
provide  two  things. 

First  of  all,  they  provide  a  floor.  The  Sierra  Club  does  not  oppose 
States  having  remedy  selection  requirements  that  are  more  strin- 
gent or  more  effective  than  the  Federal  requirement.  In  fact,  we 
specifically  endorse  that,  and  that  is  one  of  the  things  that  is  taken 
out  of  the  current  law  in  the  Clinton  bill. 

So,  from  our  perspective,  the  value  of  Federal  remedies  or  Feder- 
al uniform  requirements  provides  a  floor,  and  that's  important  be- 
cause what  typically  happens  among  States  is  that  a  DuPont  Cor- 
poration, having  obtained  perhaps  a  less  rigorous  remedy  in  one 
State,  will  then  go  to  another  State  and  say,  "This  is  a  bum  deal. 
You  guys  are  setting  a  higher  standard.  That's  no  fair,  because  I 
got  a  lower  standard  in  another  State  over  here." 

That  is  the  essence  of  failing  to  provide  uniform  protection  to  our 
citizens  across  the  Nation,  and  that's  why  you  want  a  uniform 
standard. 

Second,  what  we  have  seen  in  the  way  the  program  operates 
right  now  is  even  fundamental  decisions — and  Ms.  Greer  can  elabo- 
rate on  this  better  than  I  can — fundamental  decisions  about  toxici- 
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ty  of  certain  chemicals  are  widely  variable  from  region  to  region 
under  the  Superfund  program. 

Either  it  is  toxic  or  it  is  not,  to  put  it  in  really  fundamental 
terms.  And  either  it  is  a  specific  level  of  toxicity  or  not. 

We  can  establish  a  uniform 

Senator  Smith.  But  the  issue 


Mr.  Early.  approach  to  phenylchlorophenol,  for  instance. 

We  can  establish  a  national  understanding  or  we  can  have  national 
standards  which  establish  how  toxic  it  is.  We  can  set  those  kind  of 
basic  requirements. 

We  are  not  saying,  as  Mr.  Parr  is  suggesting,  that  you  pursue 
completely  a  one-size-fits-all  approach.  You  do  need  to  take  into  ac- 
count site-specific  variability. 

The  problem,  from  my  perspective,  in  the  current  law  is  that  we 
already  take  that  into  account  already  too  much,  which  has  led  to 
a  lot  of  wrangling  and  taking  3,  5,  or  7  years  to  arrive  at  a  remedy. 
We've  got  to  stop  this. 

Senator  Smith.  Well,  as  I  see  it,  the  fact  that  you  have  a  toxic 
substance  on  a  site  in  location  A,  and  the  same  toxic  substance  on 
site  in  location  B,  you  haven't  looked  at  those  individual  sites.  You 
cannot  have  one  criteria  that  fits  every  site  if  we  are  going  to  ade- 
quately manage  these  and  clean  them  up. 

Yes,  in  a  perfect  world,  if  we  wanted  to  clean  every  site  and  we 
had  the  money  to  do  it,  that's  fine.  But  while  we  are  wrangling 
around  with  one  site  trying  to  get  it  cleaner  than  clean,  there  are 
25  sites  over  here  that  aren't  getting  any  help  at  all. 

Mr.  Early.  I  am  very  sensitive  to  that  issue,  and  one  of  the  fail- 
ures of  the  program  is  we  are  not  actually  addressing  enough  sites. 

Senator  Smith.  That's  a  big  failure  of  the  program. 

Mr.  Early.  That's  a  problem. 

Senator  Smith.  Huge. 

Mr.  Early.  And  I  agree  that  the — everybody  agrees  that  there  is 
a  limited  amount  of  funds  available,  but  we  ought  to  be  able  to 
agree  on  some  things  regarding  toxicity.  You're  right,  at  individual 
sites — the  next  question,  and  this  is  certainly  part  of  the  assess- 
ment process,  is:  what  is  the  likelihood  that  chemical,  which  we  all 
agree  has  X  level  of  toxicity,  is  going  to  escape  the  site  and  expose 
somebody?  That  is  a  factor  that  is  all  part  of  the  calculus. 

I  don't  think  you  and  I  are  in  major  disagreement  that  those 
things  need  to  be  taken  into  consideration.  But  the  problem  with  a 
risk  assessment  approach  is  that  there  are  so  many  variables  that 
you  can  modify  at  each  risk  assessment  that  it  promotes  this  huge 
fight. 

Senator  Smith.  Yes.  I  don't  disagree  with  you  there,  but  I  think 
that  what  I  am  saying  is  that  there  is  an  attitude,  which  is  not 
only  with  Superfund  but  is  throughout  the  Federal  Government, 
that  we  know  ever3rthing.  We  can  do  it  better.  We've  got  to  dictate 
to  somebody  how  we  are  going  to  do  something. 

We  do  it  in  everything.  You  can  talk  about  health  care.  That's 
the  whole  theory.  We'll  get  some  controversy  here  with  the  chair- 
man, but  it  is  the  whole  thing.  The  Federal  Government  can  do 
health  care  better  than  anybody  else,  so  we've  got  to  have  a  Feder- 
al health  care  system. 
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It  is  the  same  thing  here.  The  Federal  Superfund  program — we 
can  do  it  better.  Never  mind  what  the  States  have  to  say.  The 
States  want  to  prioritize  these  sites.  They  want  to  manage  the  risk, 
and  in  many  cases  they  have  proven  they  can  do  it  for  less  money. 

I  think  the  Administration  has  at  least  moved  in  that  direction. 
I'm  not  totally  in  accord  with  everything  in  it,  but  it,  at  least,  has 
moved  toward  that  direction. 

I  understand.  I'm  not  quarreling  with  you.  We  have  the  same 
goals.  We  want  to  clean  these  sites  up. 

But  my  point  is  that  in  order  to  get  them  cleaned  up  we've  got  to 
maximize  the  use  of  the  resources,  and  we  are  not  doing  that  be- 
cause of  wrangling,  because,  I  think,  of  the  one-size-fits-all  criteria 
imposed  on  communities  by  the  Federal  Government  which  isn't 
realistic. 

Unless  they  have  the  flexibility,  which  they  are  asking  for — and 
in  many  cases  where  they  have  had  it — and  we'll  hear  more  from 
the  next  panel  on  this — there  are  dozens  of  sites  in  States  that 
aren't  on  the  NPL  list.  They  are  getting  cleaned  up. 

Mr.  Early.  And  that's  exactly  what  the  States — I  agree,  and 
that's  exactly  what  the  States  should  concentrate  on  and  not  try  to 
take  over  a  whole  new  program. 

The  thing  that  somewhat  mystifies  me  is  that  this  program  has 
been  accused  of  waste,  fraud,  and  abuse  because  of  EPA  failing  to 
properly  manage  contractors.  Contractors  do  a  lot  of  the  work  on 
Superfund  program. 

Do  we  have  any  reason  to  believe  that  if  we  delegate  this  pro- 
gram to  States  that  they  are  not — starting  from  a  much  lower  base 
of  knowledge  about  how  contractors  operate,  they  are  not  going  to 
experience  and  repeat  the  same  problems  and  mistakes  that  the 
Federal  Government  has  already  made?  Why  do  we  want  to  pro- 
mote this?  It  is  a  mystery  to  me. 

Senator  Lautenberg.  We'll  do  the  rest  in  writing. 

I  want  to  just  take  a  moment  to  quote  from  testimony  that  is 
coming  up. 

Mr.  Robert  Varney,  Commissioner  in  New  Hampshire's  Depart- 
ment of  Environmental  Sciences,  says  that  "We  believe  that  Con- 
gress should  use  its  authority  to  set  a  single  risk  standard." 

That  certainly  attests  to  the  fact  that  there  is  recognition  that 
there  is  some  ability  within  the  Federal  Government  to  establish  a 
process  by  which  the  States  will  at  last  operate  in  part. 

I  think  Mr.  Early's  comments  are  an  appropriate  response  to  the 
question  of:  listen,  my  State  of  New  Jersey  would  love  to  have 
more  responsibility.  We  pay  a  lot  for  our  environmental  mistakes 
in  my  State.  But  at  some  point  I  think  the  job  of  establishing  risk 
standards,  doing  risk  assessments,  and  getting  the  clean-up  done 
can  perhaps  be  delegated  more  to  the  States  and  let  them  get  on 
with  the  task. 

But  if,  as  we  heard  from  one  of  our  colleagues,  the  county  has  no 
money  and  wants  the  site  cleaned  up,  if  the  Federal  Government  is 
going  to  be  asked  to  participate  on  the  funding  side,  I  think  it  has 
to  set  a  standard  by  which  the  progress  of  the  clean-up  will  be 
measured. 
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Thank  you  very  much  for  your  testimony.  It  was  very  good.  I'm 
sorry  we  kept  you  so  long.  We  have  another  panel  coming  up  that 
we  look  forward  to  hearing  from. 

The  next  panel  consists  of:  Mr.  Robert  W.  Varney,  whom  I  just 
quoted;  Mr.  Winston  Porter;  Helen  Cusic;  and  Mr.  Phillip  Angell. 

I'd  like  at  this  point  to  hear  from  Mr.  Varney. 

The  testimony  again  should  be  summarized  to  5  minutes.  The 
clock  will  remind  you  of  that. 

We  look  forward  to  hearing  from  you  and  assure  each  of  you  that 
your  full  written  testimony  will  be  in  the  record. 

Welcome,  Mr.  Varney. 

STATEMENT  OF  ROBERT  W.  VARNEY,  COMMISSIONER,  NEW 
HAMPSHIRE  DEPARTMENT  OF  ENVIRONMENTAL  SERVICES,  ON 
BEHALF  OF  THE  NATIONAL  GOVERNORS  ASSOCIATION 

Mr.  Varney.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee. 

My  name  is  Bob  Varney.  I'm  Commissioner  of  the  New  Hamp- 
shire Department  of  Environmental  Services.  I'm  from  the  State  of 
New  Hampshire,  and  I'm  here  representing  the  National  Gover- 
nors Association  and  our  governor,  Steve  Merrill. 

I  also  should  note  that  I  am  a  member  of  the  State  EPA  Oper- 
ations Committee.  I  represent  the  New  England  Environmental 
Commissioners  in  meetings  here  in  Washington  with  the  Adminis- 
tration and  members  of  EPA.  And  I  also  am  a  member  of  the  Su- 
perfund  Policy  Forum,  which  has  been  meeting  with  EPA  staff  on 
the  Superfund  reauthorization  issue  and  have  had  a  very  close  as- 
sociation with  the  State  of  New  Jersey  on  that  committee.  In  fact. 
New  Jersey's  waste  director  called  my  house  last  night  to  discuss 
issues  of  mutual  concern  revolving  around  hazardous  waste  clean- 
up. 

I  would  also  commend  Robert  Sussman,  Assistant  Administrator, 
and  Elliot  Laws  from  EPA  and  staff  for  their  efforts  in  working 
with  the  States.  It  has  been  very  encouraging  to  me  to  see  the  sin- 
cere interest  that  EPA  has  in  working  with  the  States,  listening  to 
our  concerns,  and  trying  to  find  ways  to  address  the  State  concerns 
in  Superfund. 

Also,  I  would  mention  that  there  are  members  of  your  committee 
and  other  committees  who  have  come  in  to  meet  with  us  and  have 
been  very  responsive,  and  you  need  to  know  that. 

The  States,  as  you  know,  are  in  the  business  of  cleaning  up  con- 
tamination. Please  understand  that  most  of  the  clean-up  that  is  oc- 
curring in  the  United  States  today  is  occurring  through  State  agen- 
cies. Very  little  clean-up  is  being  done  through  the  Federal  agen- 
cies. 

In  fact,  I  would  note  that  in  a  week  or  a  month,  a  State  is 
making  more  decisions  on  site  clean-up  than  the  Federal  Govern- 
ment makes  in  a  year  in  our  respective  States.  That's  where  the 
action  is,  that's  where  the  clean-up  is  occurring,  and  on  a  daily 
basis  we  are  making  very  difficult  decisions  associated  with  clean- 
up, while  at  the  same  time  ensuring  that  our  State  and  Federal  re- 
quirements are  being  met  and  the  public  health  and  safety  of  our 
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citizens  and  our  environment,  which  is  so  important  to  us — espe- 
cially in  New  Hampshire — is  being  protected. 

The  bill,  as  a  whole,  I  should  note  is  one  which  is  relatively  con- 
sistent with  the  NGA  policy  statement  and  you  and  the  other  spon- 
sors should  be  commended  for  that. 

We  are  very  pleased  to  see  that  the  States  have  an  ability  to  be 
authorized  under  the  Superfund  program,  and  we  think  we  have  a 
great  deal  to  offer  in  that  regard,  and  hopefully  in  the  Q&A  we  can 
discuss  that  later. 

There  are,  however,  a  number  of  suggestions  that  we  would  like 
to  make  which  are  in  the  testimony  regarding,  first  of  all,  the  uni- 
verse of  sites.  We  feel  that  it  is  very  important  that  we  expand  the 
universe  of  sites  under  the  Superfund  program,  and  in  working 
with  the  States,  to  cover  all  sites  which  need  clean-up  in  the  States 
and  to  not  have  a  surplus  type  of  list  which  would  forever  put  sites 
on  a  list  and  have  no  mechanism  to  take  them  off  the  list,  and 
therefore  discourage  people  from  ever  dealing  with  those  sites. 

We  have  plenty  to  deal  with  in  terms  of  sites  that  need  clean-up. 
We  should  focus  on  those  sites  that  need  clean-up.  A  Federal  pro- 
gram should  be  targeted  to  sites  that  need  clean-up,  not  just  a  list 
of  sites  that  may  some  day  need  action  or  may  not.  We  don't  think 
that's  a  role  for  the  Federal  Government  to  play. 

We  also,  as  I  said,  are  actively  involved  with  PRPs,  with  EPA, 
with  other  groups  in  trying  to  get  sites  cleaned  up.  We  are  success- 
fully running  many  programs  that  are  already  delegated  to  the 
States. 

For  example,  the  UST  program  in  our  State  has  700  to  800  sites 
that  we're  actively  involved  with  which  we  prioritize  and  on  a 
worst-case  basis  are  involved  in  cleaning  up  and  making  great 
progress. 

I  find  it  interesting  that  some  of  the  issues  that  are  involved  in 
that  program  are  very  similar  to  Superfund,  and  it  is  striking  to 
see  how  quickly  we  can  get  sites  cleaned  up  under  the  UST  pro- 
gram, as  compared  to  under  the  Superfund  program. 

So  we  would  like  to  recommend  that  all  sites  needing  clean-up  be 
included  in  this  bill. 

Also,  qualifying  criteria  and  EPA  oversight — we  are  certainly 
prepared  to  be  fully  accountable  for  the  use  of  any  public  re- 
sources, but  we  need  flexibility  in  how  we  carry  that  out. 

We  are  especially  concerned  about  the  modification  of  response 
section  in  the  bill,  which  gives  EPA  authority  to  withhold  monies 
for  selected  response  action  or  withdraw  all  or  part  of  the  State's 
authorization  if  he  or  she  feels  that  the  State  has  not  adequately 
responded  to  an  EPA  request  to  modify  a  certain  selected  remedy. 

We  believe  Congress  should  also  direct  EPA  to  work  with  the 
States  in  developing  the  qualifying  criteria  the  same  way  the  bill 
requires  our  involvement  in  developing  the  criteria  for  EPA's  over- 
sight. 

In  terms  of  more  stringent  State  standards,  we  have  mentioned 
in  the  testimony  that  there  is  a  preemption  issue  that  should  be 
addressed.  We  are  especially  concerned  about  the  ability  of  the 
States  to  hold  PRPs  responsible  for  clean-ups  if  the  State  wants  to 
require  a  clean-up  which  is  more  stringent  than  the  Federal  stand- 
ards. 
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If  we  have  a  site  that  we  are  dealing  with,  and  for  reasons  in  our 
State,  we  feel  that  a  more  stringent  standard  is  required,  we  ought 
to  be  able  to  hold  the  PRPs  to  that  more  stringent  standard. 

We  understand  the  concerns  relative  to  the  fund,  and  would  not 
object  to  withholding  funds  that  are  beyond  the  Federal  require- 
ments, but  we  cannot  go  along  with  the  preemption  of  State  laws 
that  is  outlined  currently  in  the  bill. 

Role  of  non-authorized  States  is  a  concern,  and  we  would  urge 
you  to  look  at  the  10th  Circuit  decision  in  U.S.  v.  Colorado,  which 
said  that  CERCLA  does  not  prohibit  State  enforcement  of  a  site 
once  it  is  placed  on  the  NPL.  It  is  very  important  to  us,  as  environ- 
mental commissioners  in  our  States,  to  ensure  that  sites  are,  in 
fact,  cleaned  up,  and  cleaned  up  properly. 

We  are  accountable  to  our  citizens.  We  are  accountable  to  the  en- 
vironment in  our  State  and  making  sure  that  it  is  protected,  and 
we  will  continue  to  have  that  responsibility.  Regardless  of  what  is 
done  under  this  program,  we  intend  to  do  that. 

We  are  pleased  about  the  changes  regarding  disposal  capacity  for 
hazardous  waste.  We  would  note  that  we  have  some  concerns  about 
the  State  cost-share  issue,  which  may  increase  State  costs.  It  is  cur- 
rently under  review  by  a  number  of  States  to  determine  just  what 
that  means  to  us  from  a  budgetary  perspective,  and  hopefully  in 
the  future  we  will  have  more-detailed  information  about  that. 

I  would  note  that  the  governors  have  recommended  that  the 
State  match  for  both  clean-up  actions  and  O&M  be  10  percent  for 
all  sites. 

Under  voluntary  clean-ups,  we  are  a  bit  concerned  about  the 
changes  regarding  our  ability  to  determine  the  finality  of  clean-up 
at  sites.  We  also  feel  that  grant  funding  should  be  provided  for 
State  voluntary  clean-up  programs. 

I  think  it  is  important  that  we  encourage  voluntary  clean-ups  as 
much  as  we  possibly  can.  That's  where  we  are  getting  results. 
These  are  situations  where  there  are  not  the  transaction  costs  that 
have  plagued  the  Superfund  program,  where  they  are  willing  part- 
ners with  the  States  in  cleaning  up  sites.  We  should  do  everj^hing 
possible  to  try  to  encourage  those  voluntary  clean-ups  to  occur. 

Senator  Lautenberg.  Mr.  Varney,  I'm  going  to  ask  you  to  close. 

Mr.  Varney.  Yes.  I  will.  Thank  you. 

The  State  grants  are  the  final  issue  and  we  are  most  prepared  to 
take  on  the  responsibility  of  being  held  accountable  through  a 
meaningful  and  measurable  performance  criteria,  provided  that  we 
minimize  bureaucratic  administrative  requirements,  and  allow  for 
State  flexibility. 

This  bill  is  a  very  good  start  to  reauthorization  of  Superfund,  and 
in  my  opinion  it  doesn't  quite  go  far  enough  to  streamline  the  proc- 
ess, encourage  clean-ups,  and  letting  go  of  the  bureaucratic  shack- 
les that  have  impeded  the  clean-up  of  contaminated  sites  across 
this  country. 

We  look  forward  to  working  with  you  and  your  committee  to 
make  sure  that  happens. 

Thank  you. 

Senator  Lautenberg.  Thank  you  very  much. 
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I'm  not  sure  whether  that  was  a  mandate  that  came  out  in  the 
closing  sentence,  but  we  heard  what  you  said  and  we  welcome  your 
comments. 

Next  is  Mr.  Porter,  who  I  have  seen  here  in  other  roles  in  the 
past. 

Win,  it  is  nice  to  see  you,  and  we  invite  your  testimony. 

STATEMENT  OF  J.  WINSTON  PORTER,  PRESIDENT,  WASTE 
POLICY  INSTITUTE 

Mr.  Porter.  Thank  you,  Mr.  Chairman  and  Senator  Smith.  It  is 
good  to  be  here. 

I  want  to  just  quickly  say  that  I  am  the  president  of  the  Waste 
Policy  Center  now,  and  former  EPA  Assistant  Administrator  from 
1985  to  1989  and  was  responsible  for  this  program. 

I  might  second  one  thing,  Mr.  Chairman,  and  that  is:  I  would  cer- 
tainly agree  with  you.  About  one-third  of  my  tenure  from  1985  to 
1989  was  spent  ramping  down  the  previous  program — a  very  costly, 
time-consuming  sort  of  event,  and  talking  about  laying  off  people 
and  all  that,  so  I  would  certainly  encourage  you  and  second  your 
thoughts  about  getting  on  with  it  because  it  is  very  disruptive  to 
phase  down  the  program. 

You  have  asked  me  to  testify  on  the  role  of  the  States,  and  that's 
actually  exactly  where  I  think  the  action  ought  to  be,  so  I'm  happy 
to  do  that. 

I  do  want  to  submit  for  the  record  some  related  thoughts  I  have 
in  a  study  I  have  been  doing  with  the  American  Institute  of  Chemi- 
cal Engineers.  I  won't  get  into  that,  but  I  would  like  to  submit  it 
for  the  record. 

Basically,  Mr.  Chairman,  what  I'm  here  to  say  today  is  the  only 
way  I  know  to  fix  Superfund  is  to  delegate  most  of  the  action  to  the 
States.  It  is  very  simple:  they  are  doing  a  much  better  job  much 
faster,  much  better  clean-up,  many  more  sites,  dealing  with  the 
Underground  Storage  Tank  Program — and  while  they  are  certainly 
not  perfect  and  every  State  is  not  perfect,  they  are  a  lot  close  to 
the  action  and  are  doing  a  better  job. 

It  is  certainly  not  because  my  friends  at  EPA  haven't  worked  in- 
credibly hard,  which  they  have.  They  have  worked  very  hard.  But  I 
think  the  concept  is  ill-conceived — to  sit  in  Washington  and  deal 
with  these  local  problems. 

I  do,  however,  say  that  there  is  plenty  for  EPA  still  to  do.  I  won't 
go  into  all  of  that  today,  but  there  are  still  plenty  of  things  for 
EPA  to  do  absent  part  of  this  program  that  I  am  going  to  talk 
about  now. 

The  reason  I  say  that  is  40  States  already  have  Superfund  laws 
of  their  own.  They  are  cleaning  up,  as  Mr.  Varney  said,  many  more 
sites  already  than  EPA. 

Many  sites  are  NPL  level  sites,  too,  I  might  add.  These  are  not 
just  quick  and  dirty  sort  of  sites.  They  are  sites  that  would  score 
high  enough,  if  they  were  put  in  the  system,  to  be  Superfund  sites, 
and  they  are  still  cleaning  them  up  much  faster. 

The  main  thought — and  they  have  cleaned  up  many  more  sites 
than  EPA — these  are  local  problems.  I  wish  Senator  Durenberger 
were  still  here  because  we  could  discuss  his  air  issue. 
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SO2  can  be  generated  in  Kentucky  and  affect  you  in  New  Jersey 
or  New  Hampshire.  That's  not  true  of  the  Superfund  site.  It  might 
affect  a  few  hundred  feet  around  the  site,  but  not  a  few  hundred 
miles  or  anything  Hke  that. 

Let  me  specifically  comment  now  on  some  parts  of  the  bill  that 
relate  to  the  States.  As  I  said,  I  think  this  is  where  the  action 
really  ought  to  be,  because  I  think  it  overwhelms  everything  else. 

If  you  want  to  get  this  program  moving,  let  the  States  do  it. 

EPA  shouldn't  be  reviewing  every  site-remedial  plan  the  States 
do.  That's  in  the  law.  That's  in  your  proposed  bill.  That  is  simply 
delegating  with  one  hand  and  taking  it  back  with  the  other.  That's 
not  delegation.  That's  probably  worse  than  the  present  system: 
have  the  States  do  it  except  when  we  object,  and  then  we'll  do  it. 

The  second  thing  I  wouldn't  do  is  have  the  President  or  EPA  ad- 
ministrator appointing  things  like  community  working  groups.  The 
idea  that  the  EPA  administrator  will  be  appointing  a  Pocatello, 
Idaho  working  group  leaves  me  a  little  cold.  I  think  that's  some- 
thing for  the  governor  or  local  people  to  do. 

But  one  thing  I  would  second  is  all  States  will  not  receive  delega- 
tion, so  I  don't  think  you  should  strip  the  protections  in  section  121 
of  the  current  law  that  gives  the  States  a  fair  amount  of  involve- 
ment when  they  do  not  want  to  have  the  State  delegated. 

There  are  some  States  with  only  two  or  three  sites.  They  may 
not  want  delegation. 

It  is  not  helpful — in  fact,  it  is  counterproductive,  in  my  opinion — 
to  insist  throughout  title  two  of  the  law  or  the  proposed  law  that 
everything  be  done  in  the  same  manner  essentially  as  EPA.  A  good 
example  is  cost  allocation. 

The  States  get  more  PRP  work  than  the  Federal  Government. 
Why  do  you  have  to  tell  them  that  they  have  to  allocate  cost  just 
like  EPA  does?  I  think  that,  again,  is  counterproductive.  It  is  just 
bureaucratic  hoops. 

Finally,  on  the  specifics,  I  would  tend  to  give  the  States  money 
and  programmatic  amounts,  and  I  wouldn't  give  them  too  much, 
frankly.  They  maybe  won't  like  hearing  me  say  this,  but  one  of  the 
secrets  of  the  States — they've  got  a  lot  less  money  and  have  been  a 
lot  more  effective. 

EPA — and  I'm  probably  part  of  this — had  built  a  lot  of  bureauc- 
racy with  the  $1.6  billion  a  year,  so  things  kind  of  take  forever  to 
get  done. 

So  I  would  limit  the  money  and  I  would  reward  those  that  are 
doing  a  good  job  and  I  would  give  them  the  right  amount  and  I 
would  give  it  in  a  programmatic  fashion.  I  wouldn't  get  down  to 
every  site  and  every  nuance  of  every  site.  That  again,  is  not  dele- 
gation. 

Let  me  close,  Mr.  Chairman,  with  a  couple  of  key  principles  that 
overarch  this  also. 

I  would  let  the  States,  in  general,  use  their  current  legal  authori- 
ties. Many  of  the  States — Minnesota  is  a  good  example,  and  other 
States — have  good  Superfund  laws,  probably  more  stringent  than 
anything  in  Federal  law.  It  has  worked  in  their  case.  Why  have 
them  go  back  to  their  State  legislators  and  take  another  2  or  3  or  4 
years  trying  to  get  identical  verbiage  as  to  what  EPA  or  the  Feder- 
al Government  uses? 
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The  delegation  should  be  based  on  track  record,  not  process.  I 
would  go  to  Wisconsin,  which  has  cleaned  up  more  sites  than  EPA, 
and  say,  "What's  wrong  with  our  current  program?"  not,  "Can  we 
make  you  just  like  us?"  I  would  base  it  on  track  records. 

Delegation  seems  to  be  clear-cut.  Don't  semi-delegate  the  authori- 
ties, as  I  said  before.  Don't  say,  "We  sort  of  delegate  it,  but  we  are 
going  to  review  every  nuance  of  it." 

Finally,  Mr.  Chairman,  I  think  I  would  close  by  saying  it  is  inter- 
esting, as  an  aside,  several  people  have  mentioned  the  underground 
storage  tank  program.  That  has  worked  pretty  well.  You  know 
why?  We  delegated  it  all.  We  delegated  all  those  clean-ups  to  the 
States.  You  hardly  hear  an3rthing  about  it  these  days.  It  is  not  per- 
fect, but  tens  of  thousands  of  sites  are  being  dealt  with  because  we 
delegated  it  back  in  the  late  1980s  almost  totally  to  the  States  with 
certain  guidance  and  guidelines  and  with  some  money,  and  they 
have  done  a  pretty  good  job. 

So  my  attitude,  Mr.  Chairman,  is  that  we  don't  need  more  of  the 
same.  I  think  the  law  is  a  good  start,  but  particularly  I  would  dive 
into  the  State  part  and  allow  the  administrator  to  really  let  those 
States  that  have  shown  they  can  run  an  effective  program  to  run 
their  program. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Porter. 

Ms.  Cusic,  we'd  like  to  hear  from  you  now. 

STATEMENT  OF  HELEN  CUSIC,  GRAND  CAL(UMET)  TASK  FORCE 

Ms.  Cubic.  Good  afternoon  Mr.  Chairman  and  members  of  the 
subcommittee. 

My  name  is  Helen  Cusic,  and  I'm  a  lifelong  resident  of  Gary,  IN. 
I  am  married  and  have  two  children,  ages  eight  and  ten.  I  am  pres- 
ently employed  by  the  Grand  Cal(umet)  Task  Force,  a  grassroots, 
nonprofit  environmental  organization,  as  a  program  assistant. 

I  would  like  to  thank  you  for  giving  me  the  opportunity  to  testify 
and  give  written  testimony. 

H&H  Enterprises,  located  at  9th  and  Cline  Avenue  in  Gary,  now 
one  of  Gary's  five  Superfund  sites,  is  one  of  many  environmental 
and  health  nightmares  for  the  citizens  of  northwest  Indiana. 

H&H  Enterprises,  an  illegal  auto  fluff  dump  site  filled  with 
PCBs,  was  allowed  to  begin  operation  across  the  street,  ironically, 
from  a  current  Superfund  hazardous  waste  site  undergoing  remedi- 
ation— 9th  Avenue  Dump. 

The  H&H  site  never  had  a  State  or  Federal  permit  to  operate. 
Owners  Gordon  Head  and  William  Spangler  claimed  they  were  re- 
cycling the  material  and  eluded  the  Government  for  months  with 
legal  trickery,  meanwhile  hauling  in  truckload  after  truckload  of 
contaminated,  shredded  automobile  materials. 

The  Grand  Cal(umet)  Task  Force  received  citizens'  complaints  re- 
garding the  site's  existence  and  its  potential  hazards  and  concerns 
were  communicated  to  the  local  officials. 

We  were  told  that  the  Indiana  Department  of  Environmental 
Management  was  taking  action. 

When  the  State  and  Federal  pressure  became  too  heavy  and  it 
looked  as  though  Head  and  Spangler  had  run  out  of  options,  the 
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dump  mysteriously  caught  fire,  spreading  its  toxic  fumes  across  the 
neighborhood  of  Southeast  Hammond  and  ail  the  way  into  Illinois. 
There  have  been  several  flare-ups  since. 

Since  the  fire  is  still  smoldering  deep  within  the  pile,  not  com- 
pletely out,  the  most  recent  incident  in  late  April  was  bad  enough 
that  the  community  fled  from  their  homes  and  area  schools  had  to 
be  evacuated  again. 

The  community  complained  of  stinging  eyes,  raspy  throats,  and 
the  fear  of  what  could  be  in  the  smoke  that  drifted  into  the  neigh- 
borhoods from  the  blazing  piles  of  contaminated  auto  debris. 

EPA  did  not  but  should  have  had  a  public  meeting  with  the  com- 
munity in  the  very  beginning  explaining  what  types  of  toxic  chemi- 
cals were  found  in  the  auto  fluff  and  the  possible  health  effects. 

Also,  EPA  should  have  but  did  not  meet  with  the  community 
after  the  fires,  explaining  to  them  what  they  were  exposed  to  and 
what  was  going  to  happen  in  the  future  concerning  this  dump. 

What  we  must  remember  is  that  although  Hammond  has  been 
the  area  most  effected,  communities  in  all  directions  are  potential- 
ly at  risk. 

Under  community  involvement,  the  EPA  needs  to  make  citizens' 
involvement  a  meaningful  part  of  the  process,  not  just  a  publicity 
stunt.  The  agencies  present  community  relations  affects  make  no 
attempt  to  include  the  public  in  the  decision-making  process.  The 
EPA's  attitude  is  that  the  public  only  has  the  right  to  be  informed, 
not  be  involved. 

This  is  amply  shown  by  the  mandatory  public  hearing  that 
comes  just  before  the  EPA  issued  a  record  of  decision  after  all  their 
important  decisions  have  been  made. 

The  citizens  do  not  trust  EPA.  EPA  is  not  doing  its  job  to  inform 
the  public.  This  is  clearly  shown  in  the  H&H  incident;  therefore,  a 
citizen's  information  access  office  must  be  established  in  each  State 
separate  from  EPA.  The  function  of  this  unit  would  be  to  educate 
the  residents  about  environmental  hazards,  the  Superfund  process, 
citizen  rights,  and  how  to  access  Government. 

An  enforceable  right  to  participate  clause  should  be  included  in 
.the  Superfund  reform  proposal.  This  would  guarantee  the  right  to 
participate.  An5Athing  short  of  this  is  all  talk  from  this  Administra- 
tion. 

Under  technical  assistance  grants,  the  proposed  bill  has  some 
new  language  on  the  TAG  grant  program,  but  the  bill  does  not  go 
far  enough. 

The  community  around  H&H  Enterprises  was  and  still  is  not 
aware  of  the  TAG  grants.  The  citizen  information  access  office 
would  teach  the  communities  about  its  existence  and  help  the  com- 
munity to  write  TAG  grants  for  their  sites  and  make  the  CERCLA 
and  NPL  list.  This  would  ensure  that  residents  have  meaningful 
participation  throughout  the  Superfund  process. 

Under  health,  the  agency  ATSDR  created  to  examine  the  issues 
of  toxic  poisoning  of  communities  from  Superfund  sites  have  been 
sensitive  to  the  concerns  of  the  communities  and  have  not  met  our 
needs.  We  are  tired  of  being  studied  by  inefficient  agencies. 

Communities  need  to  be  involved  in  studies  and  ethnic  and  social 
lifestyle  should  be  considered.  If  we  are  to  be  studied,  we  should  be 
studied  for  a  specific  reason,  not  studied  to  be  studied. 
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Citizens  continue  to  pay  the  costs  of  Superfund  with  loss  of  prop- 
erty values,  degradation  of  their  quality  of  life  and,  most  costly  of 
all,  loss  of  their  health,  loss  of  beloved  friends,  neighbors,  and 
family  members. 

Further,  in  many  of  the  communities  most  affected  by  Superfund 
sites  there  is  inadequate  or  no  access  to  proper  medical  attention, 
proper  housing,  good  nutrition,  and  other  social  and  educational 
factors,  all  of  which  exacerbates  exposure  to  toxic  chemicals. 

Clinics  should  be  designated.  Medical  units  must  be  provided  for 
each  Superfund  community. 

In  conclusion,  many  people  in  my  community  feel  that  protecting 
human  health  and  the  environment  in  our  area  is  not  a  priority 
with  our  State,  county,  or  local  public  officials.  Too  often  industry 
has  been  allowed  to  dump  illegally  or  operate  carelessly,  leaving 
behind  highly  toxic  materials,  contaminated  soil,  and  groundwater 
contamination. 

We  have  the  right  to  have  the  sites  cleaned  up  to  background 
level  the  way  they  were  before. 

It  is  a  shame  that  I  must  take  the  time  and  demand  to  be  part  of 
the  complete  Superfund  process.  This  right  should  be  automatic  in 
a  democratic  society. 

Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Ms.  Cusic. 

Mr.  Angell. 

STATEMENT  OF  PHILLIP  ANGELL,  VICE  PRESIDENT,  BROWNING 
FERRIS  INDUSTRIES,  PARTICIPANT  IN  KEYSTONE  COMMISSION 

Mr.  Angell.  Senator,  thank  you  very  much. 

I  am  appearing  on  behalf  of  the  National  Commission  on  Super- 
fund,  and  I  just  want  to  take  a  few  minutes  in  my  oral  testimony 
this  morning  to  elaborate  on  my  written  testimony  that  strongly 
supports  an  expanded  public  participation  in  the  Superfund  proc- 
ess. That's  one  of  the  key  recommendations  of  the  report  of  the  Na- 
tional Commission  on  Superfund,  which  you  are  familiar  with. 

We  at  the  National  Commission  and  at  Browning  Ferris  Indus- 
tries— BFI — where  I  work  strongly  believe  the  better  decisions, 
more  effective  decisions  with  regard  to  the  clean-up  of  Superfund 
sites  will  result  as  members  of  affected  communities  are  allowed  to 
participate  in  the  process. 

We  come  to  that  conclusion  in  our  case  at  BFI  from  long-time  ex- 
perience in  both  Government  and  the  private  sector. 

I  had  the  privilege  to  serve  as  Bill  Ruckelshaus'  Chief  of  Staff  at 
EPA  in  the  1980s,  and  we  initiated  there  an  experiment  in  active 
public  participation  in  a  regulatory  decision  affecting  public  health 
and  the  economy  in  Tacoma,  WA. 

The  issue  before  EPA  was  the  level  of  control  to  impose  on  fugi- 
tive dust  emissions  from  a  copper  smelter,  and  at  risk  was  not  only 
the  health  of  the  community  and  the  workers  at  that  facility,  but 
600  jobs  from  a  major  employer  at  that  facility. 

We  engaged  in  an  extensive  information  campaign  for  several 
months  in  that  community,  sharing  by  every  means  we  knew  how 
all  the  information  that  we  had  at  EPA  about  the  decision  that  we 
had  to  make. 
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We  followed  that  campaign  with  a  series  of  public  hearings  seek- 
ing the  public's  advice  as  to  what  we  ought  to  do. 

The  result  was  a  series  of  controls  that  reduced  the  health  risk 
from  the  dust,  kept  the  smelter  open,  and  involved  the  citizen 
groups  in  the  monitoring  of  that  program. 

Although  this  was  a  very  controversial  experiment  on  our  part, 
at  the  end  of  that  process,  both  at  public  hearings  and  information 
meetings,  we  found  citizens  wearing  a  button  that  said  "both"  on 
it,  essentially  recognizing  that  they  had  come  to  the  conclusion 
that  they  could  protect  their  health  and  have  their  jobs  at  the 
same  time. 

At  BFI,  as  a  matter  of  policy,  we  actively  involve  communities  in 
virtually  all  of  our  activities,  whether  involving  Superfund  sites  or 
the  siting  of  new  landfills.  The  absence  of  an  involved  and  in- 
formed community  makes  for  more  expensive,  more  contentions, 
and  more  time-consuming  projects,  in  our  view. 

As  I  stated  in  my  written  testimony,  at  BFI  we  let  a  PRP  group, 
an  aggressive  program  to  involve  the  community  in  the  selection  of 
an  implementation  of  a  potentially  controversial  remedy  of  a  Su- 
perfund site  in  Ohio. 

We  believe  that  effort  accelerated  the  clean-up  by  almost  2  years, 
with  a  result  in  savings  of  hundreds  of  thousands  of  dollars  for 
both  the  government  and  for  the  companies  involved. 

That  site  is  not  remediated  and  in  long-term  monitoring  under 
EPA's  supervision. 

In  conclusion,  let  me  observe  that  from  our  perspective  there  are 
two  elements  that  are  necessary  for  successful  public  participa- 
tion— not  only  access  to  the  decision-makers,  but  sufficient  infor- 
mation to  make  that  access  meaningful. 

The  recommendations  of  the  National  Commission  on  Superfund 
guarantee  communities  a  seat  at  the  table  when  all  major  decisions 
about  a  specific  site  are  made.  They  set  up  a  mechanism  to  make 
sure  that  those  community  groups  have  the  information  necessary 
to  participate  responsibly.  That  is  the  purpose  of  our  recommenda- 
tions with  regard  to  community  working  groups,  with  the  commu- 
nity information  and  access  office,  and  the  expanded  TAG  pro- 
gram. 

We  at  the  National  Commission,  based  on  our  experience  with 
representative  of  Superfund  communities,  strongly  believe  that 
these  steps  are  necessary  to  begin  restoring  the  trust  between  the 
Government  and  its  citizens. 

In  the  case  of  an  agency  like  EPA,  such  trust  is  absolutely  essen- 
tial to  a  successful  operation. 

We  urge  this  committee  to  give  those  recommendations  the  most 
serious  consideration  as  you  formulate  a  final  bill. 

Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Angell. 

Mr.  Varney,  the  bill  only  allows  a  delegation  of  the  program  to 
States  whose  laws  are  "substantial  consistent  with"  Federal  pro- 
grams. 

Under  that  standard,  how  many  States  are  likely  to  get  delega- 
tion? 

Mr.  Varney.  I'm  not  sure  exactly  how  many,  but  my  guess  is, 
considering  the  fact  that  there  are  some  40  or  so  States  that  have 
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Superfund-type  laws  in  their  States,  I  would  guess  that  we  would 
be  up  in  that  range. 

Senator  Lautenberg.  Mr.  Porter,  you  say  that  States  can  clean 
up  sites  faster,  less  expensively  than  EPA.  Could  this  be  because 
they  have  generally  taken  in  less  complicated  or  less  polluted  sites? 

Mr.  Porter.  Senator,  I  think  at  last  some  of  that  is  true  in  some 
cases,  but  the  States  are  dealing  with  a  lot  of  bad  sites  also,  and 
some  sites  which,  in  fact,  would  be  NPL  sites. 

Even  if  you  accept  that  premise — and  I  would  generally — there 
are  some  writings  I  have  done  lately  you  might  have  seen.  I  have 
talked  about  that  a  little  bit.  But  they  are  not  three  times  as  bad. 

The  States  are  cleaning  up  sites  in  2  or  3  years,  not  10  or  12 
years.  So  it  seems  to  me  that  even  if  you  accept  the  premise  that — 
I  certainly  hope  the  worst  sites  are  on  the  NPL,  but  there  are  some 
sites  the  States  are  dealing  with.  They  are  dealing  with  many  more 
sites  that  are  pretty  bad,  and  they  are  doing  it  in  one-third  or  one- 
fourth  the  time. 

So  I  don't  think  you  can  lay  it  all  on  that.  I  think  there  is  a  little 
bit  to  that,  but  I  don't  think  you  can  say  they  do  it  four  times  as 
fast. 

Senator  Lautenberg.  It  is  kind  of  an  arbitrary  measure  unless 
we  talk  about  specific  size  sites,  unless  we  have  some  yardstick  by 
which  we  judge  the  sites  that  are  to  be  entirely  left  to  the  States 
and  those  that  are  to  be  funded  and  managed  in  part  by  EPA,  etc. 

It  would  be  a  fairly  obvious  statement,  wouldn't  it,  to  say  that 
those  sites  that  are  NPL  sites  are  going  to  be  largely  complicated 
enough,  largely  expensive  enough  to  require  a  measure  of  experi- 
ence that  goes  beyond  that  which  many,  if  not  most,  of  the  States 
have? 

Mr.  Porter.  Again,  Mr.  Chairman,  I  think  that's  perhaps  partial- 
ly true,  but  your  own  State  has  650  people  working  on  Superfund, 
$50  million  administrative  budget.  They  have  dealt  with  5,000  sites 
already  in  one  form  or  the  other,  so  I  would  suspect  they  are  pretty 
experienced.  They  are  dealing  with  many  more  sites  than  EPA  is 
in  New  Jersey. 

Also,  too,  going  to  your  issue  of  time,  if  you  look  at  EPA's  sites — 
the  1,200  or  1,300  on  the  NPL  which  vary  tremendously  in  terms  of 
complexity — they  all  seem  to  take  about  the  same  time. 

Senator  Lautenberg.  Yes,  but  they  don't — I  guess  the  measure 
of  their  commonality  is  the  toxicity,  the  danger  that  causes  them 
to  arrive  on  that  NPL  list.  So  whether  they  are  complicated  or  one 
is  as  complicated  as  the  other,  the  fact  is  that  there  is  a  high 
degree  of  urgency  to  most  of  these  sites,  where  some  of  the  other 
sites — and  I've  seen  it  in  New  Jersey — they  are  contaminated,  but 
they  don't  have  the  same  threat  of  exposure  for  people  as  some  of 
the  NPL  sites,  and  they  can  get  them  cleaned  up  fairly  quickly. 

I  would  ask  you  this:  why  is  it  that  the  States  are  able  to  do  this 
job  so  much  better? 

Mr.  Porter.  I  think  primarily  two  things,  Mr.  Chairman.  One, 
they  are  much  closer  to  the  problem  and,  two,  they  have  less 
money. 

EPA  typically  spends  millions  of  dollars  on  studies.  The  States 
don't  spend  millions  of  dollars.  They  don't  have  it.  They  don't 
spend  hundreds  of  thousands  of  dollars  oversighting  a  PRP  study. 


251 

One  of  the  things  that  I  was  very  chagrined  to  learn  when  I  was 
there  is  that  we  were  sometimes  spending  as  much  money  over- 
sighting  a  PRP  study  as  the  PRPs  were  spending.  They  spent 
$500,000,  we  were  spending  almost  $500,000  just  oversighting  the 
work.  I  think  it  is  because  that  money  is  kind  of  available. 

Senator  Lautenberg.  Did  you  find  any  occasions  when  the  PRP's 
study  was  deficient? 

Mr.  Porter.  Absolutely.  But  I  don't  think  just  sheer  monies  are 
what  solved  that  problem. 

I  think  primarily  though  the  States  are  closer  to  the  problem, 
they  are  less  bureaucratic,  they  are  certainly  not  equal. 

I  think  there  is  one  thing.  Senator,  that  I  would  agree  with.  EPA 
needs  to  work  pretty  hard  at  being  sure  that  they  don't  delegate 
the  program  to  States  that  can't  do  it.  There  is  nothing  that  says 
all  40  States  or  50  States  can  be  delegated  tomorrow  morning.  I 
think  some  probably  cannot  be  delegated  and  EPA  would  have  to 
do  that  work,  or  don't  want  to  be  delegated. 

Senator  Lautenberg.  That  would  go  well  here,  Mr.  Porter.  Imag- 
ine any  Senator  sitting  up  here  whose  State  didn't  qualify  to 
manage  his  own  program,  and  what  the  response  of  that  Senator 
might  be.  I  think  they  might  disagree  with  the  determination  of 
whether  or  not  the  State  is  qualified. 

What's  the  National  Governors  Association  say  about  that?  Are 
there  States  that  frankly  admit  they  just  don't  have  the  tools  to  do 
the  job? 

Mr.  Varney.  That  process  exists  already  in  many  programs 
across  the  country  in  which  a  review  is  done 

Many  States,  for  example,  right  now  with  the  Part  258  regula- 
tions for  landfill  closure  are  being  evaluated  by  EPA  in  terms  of 
their  capability  to  take  over  that. 

Our  drinking  water  program,  with  primacy  by  the  States,  has  an 
evaluation.  There  are  numerous  examples  where  that  already 
exists  and  it  works  well,  Senator. 

Senator  Lautenberg.  Some  of  those  programs  are  far  more 
easily  measured  than  others,  and  it  is  complicated,  but  I  am  inter- 
ested in  what  it  is  we  can  learn  in  the  Federal  Government  that 
will  help  us  move  the  process. 

If  small  is  better,  then  I  can  tell  you  that  it  may  not  be  a  sur- 
prise to  you  that  I  hear  in  New  Jersey  from  local  communities  or 
counties  that  say,  "We  could  do  this  far  better  than  they  do  in 
Trenton."  That's  not  because  Trenton  is  bad,  it  is  because  'Trenton 
is  the  capital  and  that's  where  the  larger  bureaucracy  exists,  and 
everybody  thinks  they  can  do  it  better.  But  there  is  a  point  at 
which  you  have  to  have  the  skills  and  the  experience  necessary  to 
do  it. 

You  point  out  that  New  Jersey  has  over  600  people  working  on 
Superfund.  It  is  a  major  undertaking  for  my  State.  But  when  we 
have  an  obligation  to  protect  the  human  health,  that  may  affect  a 
community  in  one  State  and  also  can  reach  out  to  the  neighboring 
State  and  a  community  within  that  State,  we  need  to  determine 
who  then  has  the  principal  responsibility. 

The  fact  that  we  are  looking  at  a  dynamic  situation  when  you 
look  at  Superfund,  where  do  you  come  to  a  point  at  which  you  say, 
"Okay.  This  isn't  entirely  a  State"?  Are  there  bi-State  or  tri-State 
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programs  that  have  been  managed  by  a  group  of  States  that  you 
are  aware  of? 

Mr.  Varney.  No.  There  are  State  organizations  like  NEWMOA 
which  involves  New  Jersey  and  New  Hampshire  that  work  togeth- 
er and  share  information  on  programs,  and  they  are  very  effective. 
And  as  a  national  organization  that 

Senator  Lautenberg.  Right.  That  would  apply  more  to  the  kind 
of  thing  that  was  discussed  earlier  with  clean  air  where  it  has  a 
broad  reach  and  can  affect  all  kinds  of  States  if  it  emanates  from 
one  State. 

Mr.  Varney.  Right. 

Senator  Lautenberg.  In  fact,  it  could  very  well  affect  no  State 
but  its  neighbor. 

Mr.  Varney.  The  only  thing  that  I  would  say  that  has  an  effect 
on  why  the  States  are  cleaning  up  a  lot  more  sites  that  hasn't  been 
mentioned — and  some  good  points  were  made — is  that  people  want 
to  stay  out  of  the  NPL  listing  so  much  that  they  are  eager  to  work 
with  the  States  to  get  sites  cleaned  up  without  going  on  the  NPL. 

The  only  thing  good  that  I  can  say  is  that  gorilla  in  the  closet  is 
helpful,  but  with  some  Federal  oversight  of  the  program,  rather 
than  site-by-site 

Senator  Lautenberg.  What  kind  of  oversight? 

Mr.  Varney.  Oversight  based  on  meaningful  results.  The  actions 
that  are  taken,  are  they,  in  fact,  meeting  the  national  risk  target 
for  clean-up  of  sites?  Are  the  decisions  reasonable  within  guide- 
lines? They  don't  have  to  get  into  the  site-by-site  evaluations,  but 
they  ought  to  be  looking  more  at  things  that  have  been  criticisms 
of  the  program. 

Are  they  getting  sites  cleaned  up?  What  do  they  have  to  show  for 
it  at  the  end  of  the  year?  Those  are  the  things  that  I  have  to 
answer  to  with  my  State  legislature,  and  we  have  those  results, 
and  that's  what  we  are  trying  to  do  here. 

Senator  Lautenberg.  At  what  point  does  EPA  bring  itself  into 
supervision?  Does  it  have — I  guess,  depending  on  the  size  of  the  site 
and  the  complexity  of  the  job— do  they  have  permanent  representa- 
tives? At  what  point  does  EPA  say,  "Hey,  you're  not  doing  the  job 
well  enough."  Do  we  wait  until  $50  million  has  been  spent?  Should 
there  be  a  routine  supervisor? 

Mr.  Varney.  Most  Federal  programs  that  already  have  delega- 
tion work  quite  well  in  terms  of  having,  in  some  cases,  monthly 
conference  calls,  quarterly  meetings,  annual  reviews  that  are  based 
on  the  criteria  and  the  measurement  of  progress  that  is  being 
made. 

In  the  case  of  our  State,  we  had  a  meeting  with  our  regional 
EPA  office  several  months  ago,  and  I  can  tell  you  that  in  every 
single  program  the  Federal  EPA  found  us  to  be  sufficient  and  felt 
that  we  were  meeting  all  of  their  goals  and  were  doing  a  good  job 
in  each  and  every  program  for  which  we  were  delegated. 

Senator  Lautenberg.  Bob,  I  might  take  2  minutes  more,  and 
then  I'll  allow  you  the  same  time,  if  you  don't  mind,  and  then  I 
won't  come  back  again  on  questions. 

I  would  ask  Mr.  Angell:  the  bill  adds  a  number  of  new  provisions 
that  are  designed  to  ensure  early,  direct,  and  meaningful  public 
participation.  Are  there  specific  changes  that  you  would  like  to  see 
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in  the  bill  to  address  some  of  the  points  that  you  raised?  Or  do  you 
find  the  current  language  satisfactory? 

Mr.  Angeli..  Well,  we  are  pleased  that  the  bill  has  taken  the 
steps  that  it  has  taken  to  begin  to  expand  the  ability  of  the  public 
to  participate  in  the  Superfund  process,  but  we  at  the  National 
Commission  believe  that  the  recommendations  that  we  laid  out  spe- 
cifically that  give  more  power  to  the  community  information  and 
access  offices,  that  fund  those  offices,  that  mandate  their  establish- 
ment, that  expand  the  TAG  program  and  simplify  access  to  those 
funds  by  community  groups,  and  that  mandate  the  establishment 
of  community  working  groups  if  there  is  so  a  desire  either  by  EPA 
or  PRPs  or  community  representatives. 

Take  the  process  one  step  further  and  actually  meet  the  second 
criteria  that  I  discussed  in  my  testimony,  which  is:  you  can  give 
people  access  to  the  decision-makers,  but  if  you  don't  give  them 
enough  information  that  access  is  not  meanin^ul. 

Senator  Lautenberg.  Does  it  slow  down  the  process  at  all  when 
we  have  the  community  participating? 

Mr.  Angell.  Absolutely  not.  We  believe,  both  from  personal  ex- 
perience— certainly  I  believe  from  personal  experience,  both  in  the 
government  and  in  the  private  sector — that  participation  by  com- 
munity groups  will,  in  fact,  speed  up  the  process. 

Senator  Lautenberg.  Ms.  Cusic? 

Mr.  Angell.  Could  I  just  add  one  other  thing? 

Senator  Lautenberg.  Sure. 

Mr.  Angell.  As  a  society  we  have  given  citizens  in  the  last  20  or 
25  years  since  Watergate  and  since  the  Vietnam  war  enormous 
access  to  the  courts  in  all  sorts  of  legislation — specifically  in  envi- 
ronmental legislation.  It  just  seems  to  me  that  it  is  not  smart  on 
our  part  if  we  give  them  access  to  the  courts  to  stop  processes  and 
stop  decisions  and  to  affect  decisions,  if  we  don't  give  them  the  in- 
formation to  make  that  access  meaningful. 

Senator  Lautenberg.  Ms.  Cusic,  do  you  think  the  bill  loosens  up 
the  requirements  on  the  technical  assistance  grants,  to  make  them 
available  early  on  in  the  clean-up  process,  one  of  the  things  that 
you  complained  about  in  your  testimony? 

Ms.  Cubic.  Well,  for  one  thing  I  feel  that  the  bill  doesn't  go  far 
enough.  First  of  all,  we  need  more  money  for  TAG  grants.  The 
$50,000  per  grant  is  not  enough  money. 

Also,  we  shouldn't  have  to  put  our  money  up  front  and  later  be 
reimbursed  on  a  TAG  grant.  The  communities  are  poor.  We  don't 
have  any  money.  We  feel  that  money  should  be  dished  out  first  and 
then  we  turn  in  our  receipts. 

Also,  I  feel  that  we  need  money  to  hire  an  organizer  to  organize 
the  community  so  that  we  can  be  more  effective  in  the  Superfund 
process,  and  also  the  community  should  be  eligible  for  the  TAG 
grants  when  the  site  is  put  on  the  CERCLIS  and  NPL  listing. 

Senator  Lautenberg.  Thank  you  very  much. 

Senator  Smith?  Thank  you. 

Senator  Smith.  Thank  you,  Mr.  Chairman. 

I  would  like  to  take  the  liberty  to  acknowledge  Mr.  Bob  Varney 
from  our  State,  the  environmental  commissioner  who  has  done  a 
great  job  administering  environmental  laws  for  the  State  with  a 
shrinking  budget,  as  many  have  had  to  do.  He  is  an  advocate  for 
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greater  State  authority,  as  you  can  tell  from  his  testimony,  and  it 
is  an  honor  to  have  him  here  today. 

You  asked  a  question,  Mr.  Chairman,  when  I  stepped  out  ot  the 
room  for  a  moment.  I  just  wanted  to  follow  up  on  it,  on  the  term 
"substantially  consistent."  ,  .      .,.  u 

Mr.  Porter,  I  would  like  you  to  comment  on  this,  if  you  could. 
The  Administration  bill  requires  that  in  order  for  States  to  obtain 
this  delegation  of  the  Federal  Superfund  program,  they  must  be 
substantially  consistent  with  the  Federal  program. 

It  is  interesting  if  you  look  at  the  bill.  There  are  four  areas.  The 
State  must  demonstrate  that  it  has  a  process  for  allocating  liability 
among  potential  responsible  parties— that  is  substantially  consist- 
ent with  this  act. 

Number  two:  that  it  provides  for  public  participation  in  a 
manner  that  is  substantially  consistent. 

Three:  that  it  provides  for  selection  and  conduct  of  response  ac- 
tions in  a  manner  that  is  substantially  consistent. 

And,  finally,  that  it  provides  for  notification  and  coordination 
with  trustees  in  a  manner  that  is  substantially  consistent. 

The  interesting  thing — and  we're  hearing  all  the  testimony  here 
this  morning— is  that  everybody  seems  to  be  pretty  much  in  agree- 
ment, although  there  may  be  some  slight  disagreement,  that  the 
States  have  a  better  performance  record. 

To  me,  maybe  this  language  ought  to  be  reversed.  Maybe  the 
States,  if  you  were  to  say  that  the  Federal  program  ought  to  be  in 
conformity  with  the  State  program  you  might  have  it  right. 

To  me,  it  is  the  equivalent  of  saying  the  average  number  of  home 
runs  hit  on  the  Texas  Rangers  last  year  was  15  by  each  player.  I've 
got  a  guy  who  can  hit  30.  We  need  to  have  him  conform  with  the 
average  number  of  15.  That  doesn't  make  a  lot  of  sense  to  me. 

Do  you  believe  that  this  kind  of  language  in  the  proposed  bill  is 
necessary?  That's  the  first  question. 

Mr.  Porter.  Senator,  it  is  interesting,  because  I  gave  a  speech 
the  other  day  where  I  made  precisely  that  same  comment.  We 
probably  ought  to  reverse  it  and  make  EPA  be  consistent  with  Wis- 
consin and  Minnesota  and  some  other  places,  because  I  think  they 
have  done  a  better  job — not  because  they  are  smarter  or  work 
harder  or  are  more  dedicated  or  any  of  that,  but  because  they  are 
trying  to  hit  the  home  run  with  both  hands  tied  behind  them  be- 
cause they  are  not  close  enough  to  the  problem. 

I  think  it  depends  a  lot  by  what  you  mean  by  "substantially  con- 
sistent." As  I  have  said  earlier,  I  think  what  they  mean  is  it  would 
be  bad.  I  think  what  they  mean  is  pretty  doggone  absolutely  con- 
sistent that  you're  going  to  allocate  costs  the  way  we  do,  you're 
going  to  do  things  the  way  we  do. 

I  think  that  I  would — I  think  it  is  time  for  Superfund  to  look  at 
what  is  working  and  what  isn't.  We  talk  all  the  time  about  process. 
I  could  have  been  sitting  here  5  years  ago  and  heard  this  same  dis- 
cussion— process,  process,  and  process.  What  about  clean-up,  clean- 
up, clean-up? 

The  problem  with  Superfund  is  we  spend  to  much  money  and 
take  too  long  on  sites — way  too  long.  And  so  I  would  look  at  these 
sites  and  say,  "How  is  it  going?"  They're  doing  studies  now  about 
how  many  sites  they  have  cleaned  up.  I'd  look  at  their  clean-up 
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standards.  I'd  like  at  their  statutes.  I'd  look  at  their  staffing.  But  I 
would  do  it  in  a  way  that  says,  "Let's  look  at  how  this  State  has 
done.  They  have  cleaned  up  so  many  sites.  Have  they  done  it  with 
a  lick  and  a  promise?  That's  not  acceptable."  If  they  left  a  lot  of 
dangerous  things  in  the  ground,  that's  not  acceptable. 

I  think  you've  got  to  have  some  underlying  standards,  but  I  don't 
like  that  word  "substantially  consistent,"  because  I'm  pretty  sure  I 
know  what  it  means — it  means  darn  consistent. 

And  it  means  what  is  going  to  happen  is  your  State  and  others 
are  going  to  spend  a  lot  of  money  developing  allocation  procedures 
that  are  just  like  EPA's  allocation  procedures.  Otherwise,  they 
wouldn't  approve  it. 

Senator  Smith.  I  think  the  intent  of  the  language  is  honorable. 

Mr.  Porter.  Yes. 

Senator  Smith.  But  I  agree.  I  think  that  the  point  is  it  would  be 
better  to  look  on  an  individual  basis  at  each  State  and  see  whether 
or  not  the  standards  that  they  use  may  or  may  not  be  better,  but 
may  be  better  than  what  the  Federal  criteria  are.  Yet,  the  imposi- 
tion comes  from  the  top  again. 

Mr.  Varney,  I  didn't  hear  your  comment  when  I  was  out  of  the 
room,  but  I  assume  you  would  essentially  agree  with  that  point? 

Mr.  Varney.  Yes. 

Senator  Smith.  Let  me  follow  up  on  that,  Mr.  Varney,  with  a 
question  regarding  a  comment  that  the  National  Governors  Asso- 
ciation has  recently  noted  in  their  recent  report  called  "Reinvent- 
ing Superfund"  saying  that  States  and  the  EPA  conflict.  It  seems 
there  is  always  a  conflict  between  the  two  of  them  over  decisions  in 
the  process,  even  when  States  take  the  lead.  Sometimes  EPA  looks 
over  their  shoulder  in  the  whole  process. 

Do  you  see  any  real  hope  that  things  are  going  to  change  along 
those  lines  under  this  proposed  legislation? 

Mr.  Varney.  There  is  always  hope,  I  suppose,  but  I  would  say 
that  there  is  sincere  concern  on  the  part  of  the  States  that  this  will 
not  change. 

Senator  Smith.  From  your  own  experience,  can  you  site  any  spe- 
cific recommendations  that  would  clarify  what  the  Federal  role 
should  be  for  a  State-authorized  program,  assuming  there  would  be 
some  Federal  role? 

Mr.  Varney.  Yes,  Senator.  Let  me  say  that  I  think  that  there  is 
most  definitely  a  Federal  role  and  there  most  definitely  should  be  a 
Federal  Superfund  program.  We  strongly  support  that  in  the  Na- 
tional Governors'  Association.  But  we  feel  that  there  should  be  a 
shift  in  the  Federal  role  from  one  of  a  site-by-site  micromanage- 
ment  to  an  overall  results-  oriented  program  oversight  as  we  see  in 
some  of  the  other  successful  Federal  programs. 

I  also  think  that  EPA  could  put  a  lot  more  time  and  effort  into 
innovative  technologies  and  green  technologies,  R&D,  things  that 
would  tend  to  lower  the  cost  of  clean-ups.  And  with  a  price  tag 
facing  our  Nation  today  for  the  future,  that,  to  me,  would  be  a  very 
good  investment  to  try  to  encourage  those  innovative  technologies 
and  have  someone  on  the  Federal  level  put  more  emphasis  into 
those  and  sharing  the  application  of  those  technologies  with  the 
States. 
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Senator  Smith.  Just  one  final  question.  You  mentioned  in  your 
testimony— or  maybe  Mr.  Porter  did— that  the  States,  in  operatmg 
sites  operate  many,  many  more  sites  that  have  no  relationship  to 
Superfund  or  the  NPL  list  or  anything.  You  mentioned  the  leakmg 
underground  storage  tanks  and  others  that  are  cleaned  up  and 
taken  care  of,  and  the  Federal  involvement  is  minimal,  if  any.  You 
do  this  on  a  day-to-day  basis.  i  j   ,    , 

Is  there  any  reason  why  the  Superfund  program  couldn  t  be  run 
the  same  way— have  the  States  have  the  total  authorization  to  run 

it? 

Mr.  Varney.  No.  There's  absolutely  no  reason  why  it  couldn't. 

I  think  that  when  we  look  at  Superfund  reauthorization  we 
ought  to  be  looking  at  it  as  an  opportunity  for  us  to  look  at  what 
has  worked,  what  has  achieved  the  results  in  some  of  these  other 
programs,  reduce  the  bureaucratic  and  administrative  require- 
ments, give  the  States  more  authority  and  more  delegation,  and 
then  let  those  clean-ups  take  place. 

Senator  Smith.  Thank  you.  That's  all  the  questions  I  have,  Mr. 
Chairman. 

Senator  Lautenberg.  Thank  you  very  much. 

One  of  the  things  that  I  would  ask  as  we  wind  down  here,  Mr. 
Varney,  based  on  your  response  to  Senator  Smith's  questions — I 
did  note,  as  you  heard,  the  fact  that  you  felt  that  a  risk  goal  could 
be  best  established  by  the  Federal  Government.  Do  I 

Mr.  Varney.  A  single  risk  target.  We  currently  have  a  range  of 
10"^  to  10"6,  and  we  ought  to  have  a  single  risk  target  and  then 
give  the  States  the  flexibility  to  determine  the  way  in  which  we 
achieve  that  target.  . 

Mr.  Porter.  Senator,  I  would  agree  with  that,  if  I  could  just 
interject  real  quick.  I'm  not  sure  it  is  all  bad  to  establish  10  ^  and 
let  that  be  the  underpinning.  One  in  a  million  risk  is  a  good 
number,  and  just  let 

Senator  Lautenberg.  How  about  the  variables?  Doctor  Greer 
before  said  something  about  a  site  that  is  close  to  a  drinking  water 
supply  and  one  that  is  distant  from  it.  Do  you  answer  all  of  the 
questions  by  the  establishment  of  the  risk  value,  regardless  of  the 
location  or  of  the  potential  exposure? 

Mr.  Porter.  No,  Senator.  I  have  seen  hundreds  of  Superfund 
sites,  and  while  there  are  commonalities  I  have  never  seen  two 
that  are  identical.  Even  if  they  are  both  municipal  landfills,  as 
someone  said  earlier,  one  may  be  600  feet  above  groundwater  and 
one  is  6  feet.  So  I  think  you've  got  to  think  at  each  site. 

You  do  the  risk  assessment,  you  set  the  risk  range,  but  certainly 
if  it  is  near  a  water  supply,  for  example,  you  are  going  to  take  one 
more  turn  of  the  crank,  I  think,  than  if  it  is  a  municipal  landfill 
that  is  being  used  as  a  municipal  landfill,  for  example. 

This  is  where  I  think — and,  of  course,  land  use  comes  in,  which  I 
think  you  have  correctly  put  in  your  bill.  Land  use  is  very  impor- 
tant. So  I  think  you  have  to  think  at  every  site. 

Ms.  Cusic.  Excuse  me.  May  I  say  one  thing,  since  we  are  on  risk 
assessment?  I  feel  that  the  cumulative  impact  to  the  area  should  be 
considering  when  we're  talking  about  risk  assessment. 
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I'm  from  northwest  Indiana.  We're  impacted  by  not  only  Super- 
fund  sites.  We  have  CERCLA  sites,  we  have  incinerators,  we  have 
industry.  So  all  that  should  be  taken  into  account. 

Senator  Lautenberg.  Very  good  point. 

Thank  you  all  for  being  with  us  today.  With  that,  this  hearing  is 
adjourned. 

[Whereupon,  at  12:32  p.m.  the  subcommittee  was  adjourned,  to 
reconvene  at  the  call  of  the  Chair.] 

[Statements  submitted  for  the  record  follow:] 

Prepared  Statement  of  Michael  A.  Pierle,  Vice  President,  Environment, 
Safety  and  Health,  Monsanto  Company 

I  appreciate  the  opportunity  to  testify  about  Superfund  reform  on  behalf  of  Mon- 
santo Company  and  the  National  Commission  on  Superfund. 

Today  I  will  discuss  the  National  Commission's  recommendation  for  establishing 
clean-up  standards  and  reform  of  the  remedy  selection  process.  I  will  also  indicate 
those  areas  where  the  recommendation  of  the  commission  are  not  entirely  consist- 
ent with  legislation  proposed  by  the  Administration  and  will  suggest  amendments  to 
the  administration  bill. 

introduction 

The  existing  Superfund  program  is  not  only  ineffective,  it  is  also  too  expensive 
and  wasteful  of  scarce  resources.  Instead  of  a  process  which  results  in  efficient  and 
effective  remediation,  the  Superfund  program  in  fact  often  delays  remediation.  One 
important  reason  for  this  is  that  the  existing  program  provides  for  no  formal  recog- 
nition of  the  fact  that  we  just  simply  do  not  have  the  technological  capability  for 
treatment  of  all  hazardous  materials  in  all  media  commonly  found  at  Superfund 
sites.  Even  where  technologies  do  exist,  they  are  often  outrageously  expensive  com- 
pared to  the  level  of  human  health  protection  achieved. 

Recognizing  Technology  Limitations 

Under  the  existing  Superfund  program,  the  government  is  limited  in  its  selection 
of  remedies  because  the  statute  provides  for  preferences  for  treatment  and  perma- 
nence. There  is  no  process  for  those  circumstances  where  treatment  technology  is 
not  available  or  cost  effective. 

The  result  is  that  PRPs  are  required  to  spend  huge  amounts  of  money,  not  clean- 
ing up  the  site,  but  demonstrating  that  there  is  no  effective  treatment  technology. 
Then,  the  remedy  selection  decision  may  be  to  dig  up  acres  of  contaminated  soil, 
move  it  to  another  place  and  put  it  there,  creating  a  lot  of  dust  and  exposure  to  the 
community  in  the  process.  Or,  we  are  required  to  build  huge  incinerators  and  burn 
dirt  to  reduce  the  level  of  hazardous  materials.  This  incineration  is  not  a  very  so- 
phisticated technology,  can  be  very  expensive,  sometimes  does  not  achieve  the  de- 
sired result  and  is  often  not  wanted  by  the  community  at  the  site. 

The  commission's  remedy  selection  proposal  formally  recognizes  these  technologi- 
cal limitations,  and  provides  rational  alternatives  for  addressing  them  while  still 
providing  a  high  level  of  protection.  Like  the  Administration's  bill,  the  National 
Commission  proposal  recognizes  that  containment  can,  in  many  circumstances,  pro- 
vide a  high  degree  of  long  term  reliable  protection  and  recommends  that  contain- 
ment be  recognized  as  an  appropriate  remedy  at  restricted  use  sites. 

In  the  National  Commission  proposal,  preferences  for  treatment  and  permanence 
are  eliminated  for  high  volume,  relatively  low  toxicity  materials,  and  containment 
is  recognized  as  an  appropriate  remedy  for  sites  or  portions  of  sites  with  this  kind  of 
waste. 

Our  proposal  will  end  the  process  of  expending  time  and  resources  demonstrating 
there  is  no  effective  treatment  technology  for  these  sites.  Containment  will  be  con- 
sidered as  appropriate  as  treatment  and  in  those  cases  where  treatment  technology 
is  not  available  or  where  containment  will  provide  the  same  or  greater  protection  at 
lower  cost,  containment  will  be  the  remedy  of  choice. 

The  commission  proposal  provides  for  incentives  to  encourage  development  of  new 
technologies  to  address  the  situations  where  treatment  is  necessary  and  technology 
is  not  available.  At  sites  where  an  interim  containment  subject  to  the  5  year  review 
process  has  been  chosen  due  to  unavailability  of  treatment  technology,  PRPs  will 
pay  into  a  technology  fund.  The  amount  of  contribution  will  depend  on  whether  the 
PEP  is  engaged  in  research  and  development  to  discover  new  technologies,  the  so- 
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phistication  of  the  containment  remedy  used,  and  other  factors.  The  monies  in  this 
fund  will  be  used  to  offset  costs  of  implementing  new  technologies  in  situations 
where  they  are  not  fully  demonstrated  and  thus  may  not  be  effective,  and  will  also 
be  available  for  subsidizing  research  and  development.  The  commission's  proposal 
for  encouraging  development  of  innovative  technologies  should  be  added  to  the  ad- 
ministration bill.  This  proposal  is  explained  in  more  detail  in  attachment  1  to  this 
written  testimony. 

Land  Use 

Existing  and  likely  future  land  use  of  the  site  is  incorporated  in  the  remedy  selec- 
tion decision  process  in  the  National  Commission  proposal.  With  the  participation  of 
the  community,  rational  decisions  can  be  made  to  select  the  most  appropriate  and 
cost  effective  remedy  for  the  site,  given  its  current  and  future  use.  Different  remedy 
decisions  can  provide  the  same  protection  at  sites  which  are  used  differently  be- 
cause exposures  at  different  sites  will  be  different.  For  example,  clean-up  levels  in  a 
residential  area  which  will  provide  a  high  degree  of  protection  are  very  different 
from  clean-up  levels  which  will  provide  the  same  level  of  protection  at  an  industrial 
site  or  a  site  used  for  a  shopping  center. 

Clean  Up  Standards  and  Exposure 

The  National  Commission  recommends  that  EPA  engage  in  a  regulatory  process 
to  promulgate  a  national  formula  for  determining  clean-up  standards  appropriate  at 
Superfund  sites.  We  recommend  that  the  formula  be  designed  to  achieve  levels  of 
protection  at  sites  of  10"^  for  carcinogens  and  a  hazard  index  of  1  for  noncarcino- 
genic  endpoints.  This  formula  will  include  factors  representing  actual  site  conditions 
which  can  be  measured  and  are  well  understood.  Exposure  factors  which  cannot  be 
accurately  measured  will  be  based  on  reasonable  worst  case  assumptions.  This  for- 
mula, applied  on  a  site  specific  basis,  will  be  used  to  select  the  most  cost  effective 
remedy  for  the  site  which  will  provide  a  high  level  of  protection  at  that  site. 

The  National  Commission  proposal  varies  from  the  Administration  proposal  some- 
what with  regard  to  this  recommendation.  While  the  Administration  has  indicated 
in  statements  and  testimony  that  what  it  intends  is  very  similar  to  the  National 
Commission  recommendation,  the  draft  of  the  bill  does  not  make  this  clear.  The  Ad- 
ministration bill  indicates  that  generic  clean-up  levels  for  certain  hazardous  sub- 
stances will  be  promulgated  by  EPA  and  land  use  will  be  taken  into  consideration 
in  this  process.  We  recommend  that  the  Administration  bill  be  amended  to  adopt 
the  National  Commission  approach,  since  it  provides  for  consideration  of  unique 
characteristics  of  individual  sites  and  leaves  land  use  considerations  to  a  later  stage 
in  the  remedy  selection  process  when  the  community  has  been  informed  and  is  ac- 
tively involved.  Recommendations  for  changing  the  administration  bill  are  provided 
in  attachment  2  to  this  testimony. 

Elimination  of  Relevant  and  Appropriate  Requirements 

The  National  Commission  proposes  that  relevant  and  appropriate  requirements  of 
State  and  Federal  laws  would  not  apply  to  hazardous  waste  remediation  decisions. 
These  requirements  were  not  promulgated  for  purposes  of  remediation  and  there- 
fore are  not  suitable  for  use  as  remediation  standards.  The  National  Commission 
proposes  retaining  only  applicable  standards  which  have  been  promulgated  for  re- 
mediation decision  purposes. 

The  administration  bill  does  not  adopt  this  approach.  While  it  does  provide  for 
elimination  of  some  relevant  and  appropriate  requirements,  it  retains  Federal  envi- 
ronmental or  facility  siting  law  requirements. 

Of  greater  concern,  the  administration  bill  provides  that  applicable  and  more 
stringent  State  standards  are  limited  to  those  which  are  promulgated  using  the 
"best  available  scientific  evidence  through  a  public  process." 

The  National  Commission  proposes  that  this  restriction  in  the  administration  bill 
be  eliminated.  It  is  not  appropriate  for  the  Federal  Government  to  make  determina- 
tions about  whether  the  scientific  data  used  by  a  State  to  promulgate  its  own  reme- 
dial standards  is  based  on  the  "best  available"  scientific  evidence  and  whether  the 
public  process  prescribed  in  that  State  is  adequate.  We  believe  the  States  are 
uniquely  and  individually  qualified  to  make  these  determinations,  and  Federal  law 
should  not  intrude  on  these  State  decisions. 

Cost  as  a  Factor  in  Remedy  Selection 

Cost  of  the  remedy  is  recognized  as  an  important  consideration  throughout  the 
decision  making  process,  and  the  cost  of  the  remedy  must  bear  a  reasonable  rela- 
tionship to  the  level  of  protection  achieved. 
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"Hot  Spots" 

Preference  for  treatment  is  limited  to  what  we  call  "hot  spots"  which  are  areas  of 
highly  toxic  or  mobile  materials  and  materials  which  cannot  be  reliably  contained. 
These  areas  should  be  treated,  because  "hot  spots"  are  defined  as  materials  of  such 
high  toxicity  that  any  damage  to  a  containment  remedy  which  would  result  in  re- 
lease of  these  materials  would  present  a  serious  potential  for  adverse  health  or  envi- 
ronmental effects. 

When  technologies  do  not  exist  to  adequately  treat  these  areas  of  the  site,  con- 
tainment is  again  an  acceptable  alternative.  A  5  year  review  process  is  recommend- 
ed to  determine  whether  new  technologies  are  available  which  are  effective  to 
reduce  or  eliminate  the  hazardous  material. 

Groundwater 

Groundwater  remedies  will  be  much  more  rational  and  cost  effective  under  the 
commission  proposal.  When  remediation  is  required,  recognition  of  technological 
limitations  will  prevent  decisions  to  require  pump  and  treat  remedies  for  decades 
(or  in  some  cases  even  hundreds  of  years!)  which  unlikely  to  ever  be  effective  in 
achieving  the  desired  level  of  remediation.  This  waste  of  economic  resources  will  be 
eliminated. 

In  closing,  we  would  like  to  complement  the  Administration  on  its  effort  to 
achieve  Superfund  reform  legislation  in  this  Congress.  While  we  have  some  dis- 
agreements with  some  details  in  the  administration  bill,  we  believe  it  has  set  the 
stage  for  a  very  productive  discussion  of  the  necessary  reforms.  I  also  thank  this 
committee  for  the  opportunity  to  testify  today,  and  explain  our  positions  and  recom- 
mendations on  Superfund  reform.  It  is  essential  that  this  program  be  reformed  this 
year.  We  must  end  the  waste  of  time  and  resources  and  get  on  with  the  work  of 
remediating  these  sites. 

I  will  be  pleased  to  answer  any  questions  you  may  have. 

Attachment  1 
innovative  technology 

The  National  Commission  on  Superfund  had  identified  development  of  innovative 
technologies  as  one  of  the  most  important  factors  to  improve  performance  and  re- 
sults of  the  Superfund  program. 

The  National  Commission  Superfund  reform  proposal  contains  several  provisions 
to  encourage  development  of  innovative  technologies.  These  are: 

Interim  Containment  Fund — Where  interim  containment  is  implemented,  a  fund 
is  to  be  established,  paid  for  by  the  PRPs.  This  fund  can  be  used  for  purposes  relat- 
ed to  technology  development  and  activities  associated  with  interim  containment 
remedies,  such  as  providing  resources  to  the  CWGs  and  TAGs  to  assess  technology 
options  and  effectiveness,  and  providing  partial  funding  of  public /private  partner- 
ships for  development  of  new  treatment  technologies.  The  fund  may  also  be  used  for 
subsidizing  PRPs  who  try  innovative  technologies  which  fail  and  who  are  required 
to  implement  a  second  remedy.  The  administration  bill  contains  a  similar  provision 
for  reimbursing  PRPs  for  failed  technology,  limited  to  50  percent  of  the  excess  cost 
and  funded  from  the  Superfund. 

The  fund  will  create  incentives  to  develop  and  demonstrate  new  technologies.  To 
refine  this  incentive,  assessments  of  amounts  PRPs  pay  into  the  fund  are  to  be 
made  on  a  sliding  scale,  with  the  lowest  fees  for  those  who  implement  the  most  ef- 
fective containment  remedies,  undertake  some  degree  of  treatment  or  are  them- 
selves investing  in  remediation  research  and  development. 

Improve  Data  Creation — EPA  should  develop  a  reliable  database.  Field  testing  of 
new  technologies  should  be  required  before  a  remedy  is  implemented  and  standard- 
ized to  assure  reliability  and  consistency  of  the  data.  The  data  should  be  peer  re- 
viewed. 

Improve  Data  Communication — The  database  must  be  readily  accessible  to  EPA, 
State  and  tribal  project  managers,  community  members,  PRPs  and  technology  de- 
velopers. 

Technology  Strategic  Plan — EPA  should  develop  and  hold  annual  public  meetings 
concerning  a  strategic  plan  outlining  for  the  coming  5  years  the  contaminants  or 
combinations  of  contaminants  for  which  technology  needs  to  be  developed. 

Incentives  for  Remedial  Project  Managers  to  Approve  New  Technologies — Mandato- 
ry explanation  of  why  technology  is  rejected,  establishing  a  Technology  Improve- 
ment Advisory  Board  and  other  means  should  be  used  to  assure  that  impractical 
and  ineffective  remedy  decisions  are  avoided. 
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Use  of  Well  Qualified  Technology  Vendors — The  procurement  process  for  Super- 
fund  response  actions  should  assure  that  selected  contractors  will  be  the  best  quali- 
fied, reliable  and  accountable  available.  Bids  should  reflect  full  life-cycle  costs  and 
not  be  limited  in  any  way  which  impedes  fair  and  informed  evaluation  of  proposals. 

Attachment  2 

consideration  of  future  land  use  in  superfund  remedy  selection 

The  Administration  Superfund  reform  bill  proposes  to  incorporate  land  use  con- 
siderations in  the  national  standard  setting  process.  We  assume  this  to  mean  that 
national  remediation  standards  will  be  established  for  various  land  uses 
[§  502(d)(2)(A)].  Apparently,  the  appropriate  national  standard  for  a  site  will  be 
chosen  when  the  "reasonably  anticipated  future  uses  of  land  at  a  facility"  are 
known  [§  503(b)(2)]. 

The  National  Commission  proposal  adopts  a  different  approach.  Land  use  is  not 
considered  in  the  development  of  standard  national  formula  from  which  clean-up 
levels  at  particular  sites  will  be  derived.  Rather,  the  standard  national  formula  will 
allow  for  incorporating  a  limited  number  of  site  specific  exposure  factors,  some  of 
which  may  reflect  land  use,  and  most  of  which  will  reflect  fate  and  transport  as- 
sumptions. At  the  stage  of  the  remedy  selection  process  in  which  technology  avail- 
ability and  feasibility,  community  acceptance  and  other  factors  are  evaluated,  land 
use  will  also  be  considered  to  determine  the  appropriate  remedy.  Depending  on  land 
use,  the  efficiency  of  the  technology  and  other  factors,  reasonable  cost  will  vary. 

When  interim  or  permanent  containment  are  chosen  as  a  remedy  at  a  facility,  the 
use  of  the  site  must  be  restricted.  Facilities  adjacent  to  residential  areas  are  suitable 
for  restricted  use  only  after  the  following  process  has  been  observed: 

l.-The  affected  community  participates  in  the  land  use  decisionmaking  proc- 
ess. Public  notice  and  opportunity  for  comment  is  required.  The  affected  com- 
munity has  the  right  to  request  a  public  hearing  and  local  residents  (those 
within  a  one  mile  radius  of  the  facility)  can  petition  for  a  referendum  on  the 
proposed  land  use  (members  of  the  community  within  a  3  mile  radius  will  be 
entitled  to  vote  on  the  referendum).  The  purpose  of  the  referendum  is  to  inform 
EPA  regarding  the  preferences  of  the  community  in  the  land  use  decision. 

2.-Waste  at  the  site  must  be  treated  or  contained  to  provide  10""  protection 
for  workers,  adjacent  residents  and  the  environment. 

The  administration  bill  should  be  modified  to  adopt  the  National  Commission  pro- 
posal. The  NCS  proposal  expressly  provides  for  participation  of  the  community 
around  the  facility  in  the  remedy  selection  process,  including  decisions  about  land 
use  and  how  exposure  to  adjacent  residential  areas  will  be  limited.  This  public  in- 
volvement is  essential  to  fair  and  rational  decisions  and  to  assure  that  permanent 
and  interim  containment  remedies  provide  long  term  protection  of  health  and  the 
environment,  particularly  at  sites  adjacent  to  residential  communities. 


Prepared  Statement  of  Linda  E.  Greer,  Ph.D.,  NRDC 

Good  morning.  I  am  Linda  E.  Greer,  Ph.D.,  Senior  Scientist  with  the  Public 
Health  program  of  the  Natural  Resources  Defense  Council  (NRDC).  NRDC  is  a  pri- 
vate, not-for-profit,  public  interest  environmental  organization  with  over  170,000 
members  nationwide.  NRDC  participated  in  the  original  authorization  of  the  Super- 
fund  program  in  1980  as  well  as  the  Act's  reauthorization  in  1986. 

NRDC  has  overseen  the  implementation  of  the  Superfund  program  since  its  incep- 
tion. We  have  participated  in  rulemakings,  published  reports  about  progress  in  the 
program,  provided  technical  and  legal  advise  to  communities  affected  by  Superfund 
sites,  and  undertaken  systematic  analyses  of  key  issues  affecting  the  success  of  the 
program  over  the  last  12  years.  Issues  of  concern  to  us  over  the  years  have  most 
notably  included-remedy  selection  and  identification  of  clean-up  standards  in  the 
Superfund  program.  We  sit  on  EPA's  NACEPT  Committee,  which  was  set  up  by 
Carol  Browner  for  advise  during  the  development  of  Administration  positions  on  Su- 
perfund legislative  reform,  and  I  am  a  member  of  the  National  Academy  of  Sciences 
National  Research  Council  (NRC)  Committee  on  Groundwater  Cleanup  Alternatives, 
a  Committee  that  is  currently  reviewing  the  technical  limitations  of  groundwater 
clean-up  of  dense  non-aqueous-phase  liquids  (DNAPL),  a  key  issue  in  remedy  selec- 
tion. 

As  you  are  aware,  NRDC  is  a  part  of  the  National  Commission  on  Superfund 
(NCS),  along  with  the  National  Audubon  Society  and  the  Environmental  Defense 
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Fund  from  the  environmental  community.  All  three  of  these  organizations  strongly 
support  the  complete  set  of  recommendations  in  the  Commission's  report,  but  today 
I  will  focus  my  remarks  on  remedy  selection.  Also,  appended  to  this  testimony  is  a 
discussion  of  the  issue  of  public  participation  in  the  Superfund  program  and  the  lim- 
itations in  the  Administration's  bill  in  this  area.  This  is  an  issue  of  equal  impor- 
tance to  NRDC  and  the  environmental  community,  and  we  urge  the  Subcommittee 
to  review  our  recommendations  in  this  area.  All  the  recommendations  for  change  in 
Superfund  that  I  present  in  my  testimony  today  are  those  we  developed  with  the 
Commission.  I  very  much  appreciate  this  opportunity  to  testify. 

One  of  the  major  concerns  NRDC  has  had  with  the  current  application  of  clean-up 
standards  and  remedy  selection  in  the  Superfund  program  is  the  widely  variant 
clean-up  decisions  made  from  site  to  site  throughout  the  country.  Some  communities 
receive  excellent  clean-ups  for  their  sites,  while  other  communities  receive  wholly 
inadequate  clean-ups.  These  variations  are  a  product  of  statutory  criteria  that  afford 
EPA  substantial  discretion  and  flexibility  in  making  clean-up  decisions  through  the 
nation.  They  also  stem  from  the  application  of  an  acceptable  "risk  range"  policy 
that  allows  EPA  the  unfettered  discretion  to  protect  one  community  from  cancer 
risks  at  a  level  vastly  different  from  the  protection  afforded  another  community,  of- 
tentimes without  explanation  or  justification. 

Many  community  groups  and  environmentalists  have  advocated  that  the  law  be 
changed  to  bring  greater  standardization  and  transparency  in  clean-up  decisions. 
Providing  greater  certainty  and  clarity  to  the  remedy-selection  and  clean-up  process 
will  not  only  help  communities,  but  will  help  businesses  who  have  expressed  con- 
cerns that  some  clean-up  decisions  require  expenditures  that  don't  appreciably  in- 
crease human  health  or  environmental  protection. 

This  common  concern  about  uncertainty  and  variability  by  environmentalists  and 
industry  formed  the  basis  for  the  recommendations  in  the  Commission  report  about 
remedy  selection.  The  goals  of  the  Commission  recommendations  on  remedy  are  to 
ensure  that  the  clean-up  standard  and  remedy  selection  process  1)  have  a  clearly 
articulated  goal,  2)  be  guided  by  a  decisionmaking  process  which  is  understood  by 
all  of  the  affected  parties,  3)  be  streamlined  to  work  effectively  and  efficiently  to 
protect  human  health  and  the  environment,  4)  contain  incentives  for  the  develop- 
ment and  implementation  of  new  and  improved  remedial  technology,  5)  provide  a 
clearly  defined  role  for  meaningful  involvement  by  affected  communities,  and  6) 
provide  a  consistent  rationale  for  decisionmaking.  We  believe  strongly  that  every 
community  deserves  the  identical  guarantee  of  meaningful  health  protection  for 
each  remedy  selected. 

Although  NRDC  certainly  welcomed  the  Administration's  getting  the  ball  rolling 
several  weeks  ago  with  the  introduction  of  its  Superfund  reform  package,  I  regret- 
fully must  report  that  the  bill's  clean-up  standards  and  remedy  selection  portions 
are  a  big  disappointment  to  the  environmental  community  and  are,  in  our  opinion, 
quite  insufficient  to  meet  the  goals  of  the  Superfund  Commission  in  remedy  reform. 
Absent  substantial  modification  in  remedy  selection,  NRDC  would  oppose  passage  of 
the  Administration  bill. 

Our  detailed  concerns  about  the  Administration's  bill  in  this  area  are  as  follows: 

Statutory  Goal 

According  the  section  104(a)(1),  the  general  goal  of  Superfund's  clean-up  program 
is  to  "protect  the  public  health,  or  welfare,  or  environment"  whenever  any  hazard- 
ous substance  is  released  or  there  is  a  substantial  threat  of  such  release  into  the 
environment,  or  where  there  is  a  "release  or  substantial  threat  of  release  into  the 
environment  of  any  pollutant  or  contaminant  which  my  present  an  imminent  and 
substantial  danger  to  the  public  health  or  welfare".  In  implementing  this  goal,  EPA 
typically  identifies  a  level  of  risk  at  each  site  which  it  feels  meets  Superfund's  goal. 
This  risk  level  usually  falls  within  a  range  of  between  lO""*  to  10"^,  a  one  hundred 
fold  difference  in  protection  afforded  to  communities. 

Several  major  issues  have  arisen  with  respect  to  EPA's  use  of  risk  assessments 
and  a  risk  range  to  meet  Superfund's  goal.  First,  some  in  the  environmental  and 
grass  roots  community  argue  that  risk  assessment  are  inherently  flawed  because  of 
statistical  and  scientific  failings  in  the  risk  assessment  process,  which  results  in  an 
underestimation  of  the  real  risks.  These  individuals  argue  that  EPA  should  clean  up 
a  site  to  the  "background"  levels  that  existed  at  the  site  prior  to  the  pollution  to 
ensure  protection.  Many  in  the  business  community  feel  the  risk  assessment  over- 
estimates the  true  risks  at  a  site.  Last  but  certainly  not  least,  the  use  of  the  risk 
range  results  in  varying  levels  of  clean-ups  at  facilities  and  an  unequal  level  of  pro- 
tection among  citizens  living  near  Superfund  sites,  an  outcome  which  cannot  be  jus- 
tified. 
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The  Administration's  proposal  does  little  to  address  this  problem;  to  the  contrary, 
the  proposal  appears  to  statutorily  sanction  the  use  of  the  risk  range  to  implement 
Superfund  clean-up  goals  and  calls  for  EPA  to  establish  a  national  risk  assessment 
protocol  to  be  used  at  all  sites. 

The  NCS  calls  for  the  elimination  of  the  risk  range.  All  clean-ups  would  be  re- 
quired to  meet  a  10"®  level  for  carcinogens  and  a  hazard  index  of  1  for  non-carcino- 
gens. Instead  of  using  a  risk  range  to  take  into  account  varying  site  factors  in  a  way 
that  is  difficult  to  understand,  our  proposal  advocates  explicit,  upfront  consideration 
of  legitimate  site  differences,  technological  limitations,  and  future  land  use  of  the 
site.  We  believe  that  although  the  level  of  protection  afforded  to  every  community  is 
not  allowed  to  vary  under  our  approach,  our  consideration  of  these  other  factors  will 
in  fact  provide  adequate  flexibility  to  the  program  to  design  and  implement  appro- 
priate remedies  across  the  country. 

Clean-up  Levels 

The  current  Superfund  program  does  not  produce  clear  and  consistent  clean-up 
levels.  Excessive  time  is  being  spent  in  determining  clean-up  levels  for  every  site, 
and  the  environmental  and  grass  roots  communities  question  whether  the  results 
provide  for  consistent  and  adequate  health  and  environmental  protection  across  the 
country.  The  process  for  deriving  clean-up  levels  is  not  at  all  transparent,  and  there 
are  insufficient  and  often  ineffective  roles  for  communities  in  setting  appropriate 
clean-up  levels. 

Rhetoric  to  the  contrary,  the  Administration  bill  does  little  to  change  the  existing 
process  of-selecting  clean-up  goals  at  Superfund  sites.  The  Administration's  bill  pro- 
vides for  neither  a  streamlined  approach  to  minimize  time  or  inconsistencies  nor  for 
a  transparent  process  that  is  scientifically  based  and  easily  understood  by  communi- 
ties and  PRPs.  It  is  true  that  the  Administration  bill  sets  the  Agency  on  course  to 
develop  national  clean-up  standards.  However,  the  standards  that  EPA  develops  will 
likely  be  contested  at  most  sites,  since  the  bill  also  allows  for  alternative  standards 
to  be  set  for  any  given  site  using  site-specific  risk  assessment.  We  are  gravely  con- 
cerned that  as  a  result  of  this  approach,  the  standards  that  the  Agency  develops  will 
be  hotly  debated  at  most  sites,  only  to  be  replaced  with  numbers  derived  from  site- 
specific  risk  assessments  after  contentious  argument  and  delay  the  very  problem 
that  has  plagued  the  program  to  date. 

The  NCS  recommends  that  EPA  be  directed  to  develop  clean-up  levels  using  a  for- 
mula approach  for  the  100  most  frequently  occurring  contaminants.  The  formula 
should  allow  for  limited  site-specific  flexibility  where  inputs:  1)  can  be  objectively 
measured;  2)  have  effects  that  are  scientifically  well-understood;  and  3)  have  signifi- 
cant impact  on  the  contaminants  clean-up  levels  identified  by  the  formula.  Inputs 
not  allowed  to  vary  would  be  constants  and  would  be  required  to  reflect  reasonable 
worst-case  estimates.  The  presumption  should  be  to  use  the  formula  approach  in 
most  cases,  although  EPA  should  also  be  directed  to  explore  limited  circumstances 
where  background  and  site-specific  risk  assessments  might  be  appropriate,  such  as 
where  the  formula  will  not  be  developed  for  a  particular  chemical  or  where  back- 
ground achieves  similar  outcomes  and  is  more  acceptable  to  the  community.  The 
statute  should  provide  a  deadline  for  EPA  to  do  this  work,  and  a  "hammer"  of  some 
sort  should  the  work  not  be  completed.  Under  this  approach,  the  numbers  that  will 
be  developed  will  actually  be  used,  scientifically  justifiable  site-specific  flexibility 
will  be  provided,  there  will  be  minimal  opportunities  for  abuse  of  risk  assessment 
methodologies,  the  process  will  be  transparent,  and  participation  by  communities 
will  be  facilitated. 

Treatment 

In  the  debate  surrounding  the  reauthorization  of  Superfund  in  1986,  the  environ- 
mental community  put  great  emphasis  on  the  need  to  greatly  enhance  the  use  of 
permanent  remedies  at  Superfund  sites.  Although  there  are  some  types  of  Super- 
fund  sites,  such  as  municipal  landfills,  where  permanent  remedies  are  not  practical 
(given  generally  the  size  and  dilute  nature  of  the  toxic  waste  disposed)  there  are 
many  sites  where  treatment  should  be  used  as  one  component  of  a  complete  remedy, 
targeted  at  chemical  "hot  spots"  of  high  concentration  or  waste-like  material.  The 
1986  statutory  preference  for  treatment  was  based  on  experience  that  suggested 
that  contained  facilities  (capped  with  clay  on  the  surface  and  sometimes  also  con- 
tained with  subsurface  walls  underground)  were  likely  to  be  unsuccessful  remedies 
in  the  long  run. 

In  1985/1986,  the  environmental  community  strongly  believed  that  containment 
provided  no  more  than  short-term  band-aid  solutions  to  long-term  festering  contami- 
nation problems;  that  society  was  technically  incapable  of  designing  containment 
that  would  not  ultimately  leak;  and  that  we  were  institutionally  incapable  of  either 
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ensuring  that  contained  facilities  would  be  properly  maintained  or  that  the  land 
containing  wastes  would  not  ultimately  be  put  to  use  for  a  purpose  inconsistent 
with  residual  contamination  levels,  such  as  occurred  at  the  infamous  Love  Canal 
site  in  New  York,  etc. 

Where  do  things  stand  on  these  issues  7  years  later,  as  we  embark  on  another 
Superfund  reauthorization?  Not  much  has  changed  with  regard  to  the  technical  lim- 
itations of  containment.  Although  industry  lobbyists  inside  the  beltway  like  to  char- 
acterize containment  as  a  straightforward  method  to  achieve  permanent  isolation  of 
the  waste  from  humans  or  the  environment,  even  a  quick  look  outside  of  the  Belt- 
way to  assess  the  performance  of  contained  facilities  indicates  that  containment  can 
be  considered  only  a  short-term  solution  to  the  long-term  problem  of  toxic  chemical 
dumpsites. 

For  these  reasons,  in  selecting  a  site  remedy  designed  to  provide  protection  of 
human  health  and  the  environment  over  the  long-term,  areas  of  highly  toxic  or 
highly  mobile  waste  ("hot  spots")  clearly  warrant  treatment. 

The  Administration  proposal  falls  short  of  ensuring  that  treatment  remain  a  pre- 
ferred option  for  remedying  such  areas.  Under  its  bill,  hot  spots  are  defined  as  dis- 
creet areas  within  a  facility  that  contain  hazardous  substances  "that  are  highly 
toxic  or  highly  mobile,  cannot  be  reliably  contained,  and  present  a  significant  risk 
to  human  health  or  the  environment  should  exposure  occur".  These  areas  may  be 
contained  instead  of  treated  for  an  interim  period  if  the  cost  of  treatment  is  deemed 
"disproportionate" . 

Although  EPA  for  years  has  had  practical  guidance  defining  hot  spots  ("Guide  to 
Principal  Threat  and  Low-Level  Threat  Waste",  November  1991,  PB92-963345),  its 
legislative  proposal  appears  to  significantly  narrow  the  guidance's  scope  by  requir- 
ing that  designated  hot  spot  areas  by  highly  toxic  or  mobile,  not  be  reliably  con- 
tained and  present  a  significant  risk.  Such  areas  are  investigated  only  where  a  facil- 
ity is  being  evaluated  for  permanent  containment.  In  addition,  EPA  indicates  that 
hot  spots  may  be  contained  for  an  interim  period  if  the  cost  of  treatment  is  "dispro- 
portionate"— arguably  a  very  broad  test.  Finally,  the  Administration  proposal  fails 
to  reasonably  define  the  way  in  which  hot  spots  shall  be  determined. 

Under  the  NCS  approach,  the  narrow  restriction  of  the  Administration  bill  would 
be  modified  to  reflect  the  more  flexible  language  of  EPA's  Principal  Threat  guid- 
ance: hot  spots  are  defined  as  "materials  considered  to  be  highly  toxic  or  highly 
mobile  that  generally  cannot  be  reliably  contained  or  would  present  a  significant 
risk  to  human  health  or  the  environment  should  exposure  occur."  For  these  areas, 
the  preference  for  treatment  is  retained.  Moreover,  under  the  NCS  approach,  treat- 
ment is  required  to  be  considered  at  areas  which,  although  not  hot  spots,  neverthe- 
less are  moderately  toxic  or  moderately  mobile  or  for  which  long-term  containment 
does  not  appear  to  be  reliable.  In  these  cases  of  medium  contamination,  availability 
of  effective  treatment  should  be  considered  but  with  a  heightened  requirement  that 
the  cost  of  treatment  be  reasonable.  Finally,  it  must  be  clear  that  the  investigation 
to  identify  these  areas  be  prompt  and  practical. 

Interim  Containment 

At  many  Superfund  sites,  there  is  currently  not  a  feasible  technology  available  to 
permanently  treat  the  contaminants  at  the  site  to  protective  levels.  Today,  Super- 
fund  requires  either  that  experimental  technologies  be  implemented  at  such  sites 
(an  option  which  incurs  both  costs  to  the  PRPs  and  risks  to  the  communities)  or 
that  clay  be  put  on  top  of  those  sites  to  contain  the  contamination.  Changes  are 
needed  in  Superfund  to  properly  address  these  types  of  sites  in  the  short  run,  to 
foster  the  development  of  effective  technologies  to  address  these  situations  in  the 
long  run,  and  to  ensure  that  the  sites  are  properly  remediated  once  the  technology 
is  developed. 

The  Administration's  bill  falls  far,  far  short  of  what  is  necessary  either  to  ade- 
quately address  sites  where  technology  is  not  currently  available  or  to  foster  the  de- 
velopment of  technology  for  the  future  Under  the  Administrations  bill,  if  a  treat- 
ment remedy  is  available  only  at  disproportionate  cost  the  President  is  provided  the 
discretion  to  select  interim  containment,  as  long  as  he  determines  that  an  appropri- 
ate treatment  remedy  is  likely  to  become  available  within  a  reasonable  period  of 
time.  If  an  appropriate  treatment-remedy  becomes  available  within  that  period  of 
time,  that  remedy  is-required. 

The  Administration's  requirement  that  interim  containment  be  selected  only 
where  a  determination  is  made  that  technology  is  likely  to  be  available  will  result 
in  unnecessary  and  undesirable  limitations  in  using  this  provision.  Its  implied  one- 
time review-of  technology  availability  will  also  unduly  limit  the  potential  benefits  of 
the  approach.  Nothing  is  provided  in  the  bill  to  actually  foster  the  development  of 
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the  technologies  needed  in  these  situations.  Lastly,  the  bill's  failure  to  specify  public 
reporting  at  interim  contained  facilities  will  not  deliver  public  confidence  in  its  ap- 
proach. 

Under  the  NCS  approach,  interim  containment  remedies  are  appropriate  for  any 
site  where  treatment  is  required  (such  as  for  "hot  spots"  of  highly  contaminated  ma- 
terial), but  is  not  currently  available.  Interim  containment  remedies  are  required  to 
minimize  to  the  maximum  extent  practicable,  the  migration  of  contaminants  into 
air,  water,  soil,  and  groundwater  at  any  concentration.  Monitoring  of  the  effective- 
ness of  interim  containment  is  required  to  include  all  routes  of  exposure  at  a  fre- 
quency that  is  adequate  to  detect  the  possible  movement  of  contaminants,  and  the 
monitoring  data  must  be  made  readily  available  to  the  public.  Citizen  suit  authority 
is  provided  under  the  NCS  approach  to  assure  that  monitoring  and  reporting  re- 
sponsibilities are  carried  out  as  required.  EPA  is  required  to  make  a  determination 
whether  treatment  technology  is  available  and  feasible  to  implement  at  the  site 
every  5  years.  If  technology  is  determined  to  be  feasible,  the  remedy  is  required  to 
be  implemented  within  2  years. 

An  interim  containment  site  fund  is  established,  with  the  primary  purpose  to 
fund  technology  development  initiatives.  When  interim  containment  is  implemented 
at  a  site,  the  responsible  parties  would  be  required  to  pay  into  this  fund.  This  fund 
can  be  used  for  purposes  related  to  technology  development  and  activities  associated 
with  interim  containment  remedies,  such  as  providing  resources  to  the  CWGs  and 
TAGs  to  assess  technology  options  and  effectiveness,  and  providing  partial  funding 
of  public /private  partnerships  for  development  of  new  treatment  technologies.  The 
fund  could  also  be  used  for  subsidizing  PRPs  who  try  innovative  technologies  which 
fail  and  who  are  required  to  implement  a  second  remedy. 

Groundwater 

The  Superfund  program  currently  suffers  from  inconsistencies  in  its  approach  in 
deciding  whether  or  not  to  clean  up  groundwater  at  a  site,  especially  in  those  cases 
where  groundwater  is  not  currently  used  but  is  of  potential  use.  The  Administration 
bill  is  silent  on  how  groundwater  is  to  be  remediated  and  therefore  does  little  to- 
streamline  groundwater  remedy  decisionmaking  and  make  it  more  consistent  pro- 
gram-wide. 

The  NCS  believes  that  the  statute  should  explicitly  state  that  groundwater  should 
be  remediated  unless  it  is  considered  unusable  and  therefore  not  an  exposure  path- 
way. This  is  the  case  where  groundwater  is  naturally  unusable  and  does  not  pose  an 
ecological  hazard,  or  where  the  groundwater  has  historic,  widespread  non-Superfund 
created  contamination  to  the  extent  that  it  will  not  be  cleaned  up  in  the  foreseeable 
future.  Where  water  is  unusable,  any  migration  of  contamination  should  be  con- 
tained at  the  edge  of  the  plume  if  technologically  feasible,  and  alternative  water 
supplies  should  be  provided  to  substitute  for  the  water  the  community  will  not  be 
able  to  use. 

In  some  cases,  remediation  simply  may  not  be  technologically  feasible  despite  the 
desirability  of  clean-up.  Often  in  the  case  of  DNAPLs,  for  example,  there  is  no  exist- 
ing technology  capable  of  remediating  impacted  groundwater  to  required  clean-up 
levels.  Interim  containment  that  assures  no  migration  beyond  the  edge  of  the  plume 
should  be  implemented,  and  the  site  should  be  subject  to  a  5-year  review.  If  effective 
technology  develops  within  the  review  period,  it  should  be  implement  expeditiously. 

Land  Use 

The  Administration  Superfund  reform  bill  proposes  to  incorporate  land  use  con- 
siderations in  the  national  standard  setting  process.  We  assume  this  to  mean  that 
national  remediation  standards  will  be  established  for  various  land  uses.  Apparent- 
ly, the  appropriate  national  standard  for  a  site  will  be  chosen  when  the  "reasonably 
anticipated  future  uses  of  land  at  a  facility"  are  known.  We  are  concerned  about 
this  approach  because  it  provides  a  very  important  role  for  land-use  based  decision- 
making in  the  Superfund  program.  As  I  have  previously  testified  in  detail,  the  reli- 
ance on  land  use  to  provide  long-term  protection  to  communities  has  long  been  diffi- 
cult for  the  environmental  community  to  accept,  given  the  difficulties  associated 
with  both  accurately  predicting  future  needs  for  the  land  and  limitations  in  our  in- 
stitutional capabilities  to  control  for  inappropriate  future  uses.  For  these  reasons, 
we  are  concerned  with  the  very  central  role  the  Administration  appears  to  provide 
for  land-use  based  decision-making. 

Although  the  NCS  does  allow  land  use  to  be  taken  into  account,  the  proposal  is 
quite  different  from  EPA's.  First,  under  our  approach,  land  use  is  not  considered  in 
the  development  of  a  standard  national  formula  from  which  clean-up  levels  at  a 
particular  site  will  be  derived;  rather,  the  formula  allows  for  site-specific  flexibility 
mostly  in  the  area  of  fate  and  transport  assumptions  for  particular  chemicals.  Land 
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use  is  considered  in  the  stage  of  remedy  selection,  where  technology  availability  and 
feasibility  and  community  acceptance  of  the  remedy,  and  other  factors  are  evaluat- 
ed as  well.  Second,  we  provide  for  a  statutory  presumption  that  sites  on  or  adjacent 
to  residential  development  be  cleaned  up  to  residential  levels  (unless  the  presump- 
tion is  overridden  or  residential  levels  cannot  be  achieved  due  to  technological  limi- 
tations, grossly  disproportionate  cost,  etc.)  Third,  we  provide  a  central  role  for  the 
affected  community  in  making  land  use  recommendations. 

Even  with  these  limitations,  the  NCS  fully  expects  that  decisions  on  future  land 
use  will  in  many  cases  dictate  the  remedy  ultimately  selected  for  a  site.  This  is 
based  on  the  fact  that  key  opportunities  are  created  where  they  currently  do  not 
exist  to  base  decisions  on  the  future  use  of  the  land.  For  example,  under  our  ap- 
proach, sites  located  in  industrial  parks  need  not  be  remedied  to  residential  clean-up 
levels  regardless  of  the  availability  of  technology  at  reasonable  cost.  We  strongly 
urge  that  the  Administration  bill  be  modified  to  adopt  the  National  Commission 
proposal  in  this  area. 

Applicable  Relevant  and  Appropriate  Requirements  (ARARs) 

Without  question,  ARARs  have  not  delivered  the  consistency  and  confidence  in 
remedy  selection  that  the  environmental  community  originally  expected.  They  have 
also  been  frustrating  to  industry,  which  feels  aggrieved  in  those  cases  where  ARARs 
arguably  should  not  be  applied  to  their  sites.  For  these  reasons,  there  has  been  little 
disagreement  that  the  reliance  on  ARARs  should  be  modified  in  the  statute. 

The  Administration  bill  does  not  adopt  the  approach  developed  by  the  NCS  in  this 
area.  While  the  bill  does  eliminate  relevant  and  appropriate  requirements  as  we 
recommend,  it  is  more  stingy  with  State  applicable  requirements  than  can  be  justi- 
fied. Particularly  disturbing  are  the  Administration  bill  limits  that  applicable  State 
standards  be  only  those  which  are  promulgated  using  the  "best  available  scientific 
evidence  through  a  public  process". 

The  NCS  proposes  that  this  restriction  in  the  Administration  bill  be  eliminated.  It 
is  not  appropriate  for  the  Federal  Government  to  make  determinations  about 
whether  the  scientific  data  used  by  a  State  to  promulgate  its  own  remedial  stand- 
ards is  based  on  the  "best  available"  scientific  evidence  and  whether  the  public 
process  prescribed  in  that  State  is  adequate.  We  believe  that  the  States  are  uniquely 
and  individually  qualified  to  make  these  determinations,  and  Federal  law  should 
not  intrude  on  these  State  decisions. 

To  facilitate  prompt  remediation.  State  designation  of  applicable  remediation 
standards  should  take  place  within  an  established  time  frame  after  enactment, 
should  be  subject  to  public  notice  and  comment,  and  should  be  reproposed  on  a 
yearly  basis  to  incorporate  any  newly  promulgated  remediation  standards.  States 
should  be  explicitly  allowed  to  repromulgate  any  of  its  existing  standards  not  origi- 
nally developed  for  application  in  remedial  situations  for  the  purposes  of  making 
them  applicable. 

CONCLUSION 

My  testimony  today  has  focused  on  several  limitations  of  the  Administration's  Su- 
perfund  reauthorization  bill.  NRDC  is  deeply  concerned  to  see  changes  in  the  areas 
I  have  outlined,  and  we  look  forward  to  working  through  the  Superfund  Commission 
with  this  Subcommittee  to  achieve  changes  in  the  bill  that  are  necessary  to  ensure 
proper  protection  of  human  health  and  the  environment  to  affected  communities 
surrounding  the  Superfund  sites  across  this  Nation. 

Thank  you  very  much  for  this  opportunity  to  testify. 

Attachment 

PUBLIC  participation  IN  THE  SUPERFUND  PROGRAM 

/.  Introduction 

Superfund's  current  public  relations  program  is  failing  the  American  public  in  at 
least  five  major  respects:  (1)  the  public  participation  provisions  of  the  law  only  apply 
to  those  sites  scored  and  placed  on  the  National  Priorities  List  (NPL);  (2)  citizens  are 
excluded  from  participating  in  many  critical  Superfund  site  decisions;  (3)  the  TAG 
program  fails  to  provide  adequate  assistance  to  citizens;  (4)  there  is  little,  if  any, 
opportunity  for  coordination  among  Superfund  communities;  and  (5)  EPA's  Super- 
fund  Community  Relations  program  is  underfunded  and  has  engendered  a  deep 
level  of  mistrust  in  many  Superfund  communities. 

Unfortunately,  as  I  will  discuss  in  more  detail  in  subsection  W  of  my  testimony,  S. 
1834  does  not  adequately  address  these  and  other  failings.  First,  as  drafted  it  ap- 
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pears  unlikely  that  citizens  living  in  communities  with  sites  not  yet  on  the  NPL, 
namely  poor  and  of  color  communities,  will  experience  any  relief  from  the  inequities 
inherent  in  the  current  program.  As  structured  in  S.  1834,  the  Citizen  Information 
and  Access  Offices  or  CIAOs,  intended  to,  among  other  functions,  serve  as  an  active 
outreach  organization  to  both  NPL  and  pre-NPL  communities,  will  instead  serve 
simply  as  an  information  clearing-house.  S.  1834  also  fails  to  clearly  extend  the 
scope  of  the  TAG  program  to  include  pre-NPL  sites.  .  .  ^  r 

Second,  although  section  102(c)  of  the  bill  appears  to  create  a  meaningful  right  tor 
citizens  to  participate  in  the  Superfund  decision-making  process,  as  drafted,  many,  if 
not  all  of  the  Administrator's  duties  appear  to  be  discretionary  and,  therefore,  not 
enforceable  under  Superfund's  citizen  suit  provisions. 

Third,  the  bill's  proposed  revisions  to  the  TAG  program  fall  far  short  of  address- 
ing the  myriad  problems  associated  with  the  current  program.  For  example,  in  addi- 
tion to  other  limitations,  the  bill  fails  to  mandate  an  adequate  funding  level  for  the 
TAG  program,  retains  the  20  percent  matching  requirement  as  currently  drafted  in 
law,  and  does  nothing  to  address  the  current  TAG  funding  mechanism  which  re- 
quires successful  TAG  recipients  to  spend  their  own,  often  severely  limited  funds  up 
front  and  seek  reimbursement  from  the  Government. 

Fourth,  as  currently  drafted,  the  bill  provides  no  deadline  and  therefore  no  assur- 
ance that  CIAOs  will  be  created  in  each  State.  As  envisioned  by  the  NSC,  one  of  the 
benefits  of  creating  CIAOs  in  each  State  was  that  these  organizations  would  also 
serve  as  information  clearing  houses  to  help  coordinate  citizen  lead  efforts  from  one 
Superfund  site  to  the  next.  . 

Finally,  by  maintaining  within  EPA  many  of  the  public  relations  functions  it  has 
failed  to  successfully  perform  over  the  last  decade  without  assuring  an  adequate 
level  of  funding  or  a  mechanism  to  better  perform  these  functions,  S.  1834  provides 
little  hope  that  Americans  will  be  better  served  by  the  EPA  and  its  Superfund  pro- 
gram in  the  future. 
//.  Legislative  background 

In  1986,  the  Congress  specifically  addressed  the  issue  of  public  involvement  in  the 
Superfund  decision-making  process  by  amending  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act  of  1980  (42  U.S.  §  9601  et  seq.),  commonly 
known  as  "Superfund",  to  include  a  provision  intended  to  increase  public  participa- 
tion, (42  U.S.C.  9617).  According  to  the  Conference  Report  accompanying  the  Super- 
fund  Amendments  and  Reauthorization  Act  of  1986,  this  section  requires: 

.  .  .  either  the  Administrator  or  the  States,  as  appropriate,  to  take  steps 
before  adopting  any  remedial  action  plan.  The  first  step  is  publishing  a  notice 
and  brief  analysis  of  the  plan  and  making  the  plan  available  to  the  public.  This 
notice  and  analysis  must  include  sufficient  information  necessary  to  provide  a 
reasonable  explanation  of  the  proposed  plan.  The  second  step  is  providing  rea- 
sonable opportunity  for  submission  of  written  and  oral  comments,  and  an  oppor- 
tunity for  a  public  meeting  at  or  near  the  facility  in  question,  about  the  pro- 
posed plan  and  any  waivers  of  requirements  granted  under  section  121  .  .  .  [re- 
lating to  clean-up  standards].  The  Administrator  [or  State,  as  appropriate]  is  re- 
quired to  keep  a  transcript  of  such  a  meeting  and  to  make  this  transcript  avail- 
able to  the  public  ... 

[The  section]  also  requires  that  notice  of  the  final  remedial  action  plan  be 
published  and  that  the  plan  be  made  available  to  the  public  before  commencing 
any  remedial  action.  This  final  plan  must  be  accompanied  by  a  discussion  of 
any  significant  changes  in  the  proposed  plan,  and  the  reasons  for  such  changes, 
as  well  as  a  response  to  each  of  the  significant  comments,  criticisms,  and  new 
data  submitted  in  oral  or  written  presentation  in  accordance  with  the  require- 
ments described  above. 

After  adoption  of  a  final  remedial  action  plan,  if  any  remedial  action  is  taken, 
if  any  section  106  enforcement  action  is  taken,  or  if  any  settlement  or  consent 
decree  under  section  106  is  entered  into,  and  if  such  action,  settlement,  or 
decree  differs  in  any  significant  respects  from  the  final  plan,  the  Administrator 
is  required  to  publish  an  explanation  of  the  significant  differences  and  the  rea- 
sons such  changes  were  made. 

[The  section  also]  authorizes  the  Administrator,  [subject  to  such  amounts  as 
are  provided  in  appropriations  Acts  and]  in  accordance  with  rules  promulgated 
by  the  Administrator,  to  make  technical  assistance  grants  available  to  any 
group  of  persons  that  may  be  affected  by  a  release  or  threatened  release  at  any 
facility  listed  on  the  National  Priorities  List.  The  purpose  of  these  grants  is  to 
enable  the  group  to  obtain  technical  assistance  to  review  and  assess  .  .  .  infor- 
mation with  regard  to  the  nature  of  the  hazard,  remedial  investigation  and  fea- 
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sibility  study,  record  of  decision,  remedial  design,  selection  and  construction  of 
remedial  action,  operation  and  maintenance,  or  removal  action  at  such  facility. 
.  .  .  [T]he  grant  amount  may  not  exceed  $50,000  for  a  single  grant  recipient, 
.  .  .  however  the  .  .  .  [Administrator]  may  waive  this  dollar  limitation.  [In  addi- 
tion] each  grant  recipient  must  contribute  at  least  20  percent  of  the  total  costs 
of  technical  assistance  for  which  the  grant  is  made.  This  condition  may  be 
waived  by  the  .  .  .  [Administrator]  if  the  grant  recipient  demonstrates  financial 
need  and  that  the  waiver  is  necessary  to  facilitate  public  participation  in  the 
selection  of  remedial  action  at  the  facility.  Conference  Report  on  the  Superfund 
Amendments  and  Reauthorization  Act  of  1986,  H.R.  99-962,  (Committee  of  Con- 
ference), October  3,  1986,  pp.  5046-5047. 

Among  other  goals,  section  117  was  intended  to  ensure  community  support  for  Su- 
perfund clean-up  activities  by  involving  affected  citizens  in  decision-making  early  on 
in  the  process: 

The  Energy  and  Commerce  Committee  is  of  the  strong  opinion  that  communi- 
ties affected  by  Superfund  sites  will  demonstrate  much  stronger  support  for  ac- 
tions necessary  to  clean  up  those  sites  if  the  community  is  involved  from  the 
beginning  in  determining  the  actions  which  will  be  necessary  to  complete  the 
clean-up.  Superfund  Amendment  of  1985,  H.R.  99-253,  Part  1,  August  1,  1985,  p. 
90. 

Clearly,  support  by  affected  citizens  for  clean-up  activities  at  a  Superfund  site  is 
likely  to  result  in  faster,  more  credible  clean-ups,  where  citizens  are  involved  early 
on  and  base  their  support  on  sound  scientific,  public  health  and  technical  informa- 
tion. 

To  help  ensure  that  affected  citizens  participate  in  decision-making  in  an  in- 
formed manner,  section  117  also  provides  for  Technical  Assistance  Grants,  (TAGs), 
to  help  fund  the  hiring  of  technical  "experts"  by  citizens.  In  explaining  the  TAG 
provisions.  Senator  Metzenbaum  made  the  following  comments  upon  introduction  of 
the  TAG  amendment  as  originally  drafted: 

[T]he  amendment  that  I  offer  would  provide  grants  to  communities  so  that 
the  residents  of  those  communities  could  hire  independent  experts  to  help  them 
deal  with  the  complexities  of  hazardous  waste  clean-ups.  .  .  .  [TJhese  same 
people  often  lack  the  expertise  and  experience  needed  to  analyze  the  complex 
environmental,  public  health  and  technological  issues  associated  with  these  Su- 
perfund sites.  And,  making  matters  worse,  they-often  lack  the  financial  re- 
sources to  hire  the  right  "experts"  who  could  help  them. 

As  a  result,  the  people  who  have  the  most  to  lose  if  clean-ups  are  done  im- 
properly, are  the  very  ones  being  shut  out  of  the  clean-up  process.  This  can  only 
breed  more  suspicion  and  more  fear,  and  jeopardize  the  chance  for  a  safe  and 
effective  clean-up. 

My  amendment  would  help  communities  get  over  this  "lack  of  information" 
hurdle  and  help  instill  more  confidence  in  the  Superfund  process.  Congressional 
Record,  Sept.  20,  1985,  pp.  S11830-S11868. 

///.  Experience  With  Section  117 

Unfortunately,  the  promise  of  section  117  has  not  been  fulfilled.  Instead  of  being 
included  in  site  clean-up  decisions  early  on  in  the  process,  citizen  involvement  often 
comes  too  little  and  too  late.  Citizens  often  report  that  they  are  excluded  from  the 
process  in  any  meaningful  way  and  are  ill-served  by  EPA's  Superfund  community 
relations  program,  including  the  TAG  program. 

1.  Public  Participation  is  Limited  to  NPL  Sites 

As  currently  drafted,  section  117  only  applies  to  those  sites  that  have  scored  high 
enough  on  EPA's  Hazard  Ranking  System  (HRS)  to  be  included  on  the  National  Pri- 
orities List  (NPL),  the  list  of  the  allegedly  worst  toxic  dump  sites  in  the  country. 

Unfortunately,  the  validity  of  the  HRS  system  has  been,  and  continues  to  be, 
called  into  question,  most  recently  for  its  under-representation  of  communities  of 
color.  Despite  the  fact  that  people  of  color  are  heavily  over-represented  in  metropoli- 
tan areas  with  the  largest  number  of  uncontrolled  hazardous  waste  sites,  the  majori- 
ty of  sites  which  have  been  scored  and  slated  for  clean-up  on  the  NPL,  are  in  white 
communities.  (See,  Toxic  Waste  and  Race  in  the  United  States,  Commission  for 
Racial  Justice,  United  Church  of  Christ,  1987  p.  xiv;  Unequal  Protection:  the  Racial 
Divide  in  Environmental  Law,  National  Law  Journal  Special  Investigation,  Septem- 
ber 21,  1992  p.  56). 
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Without  the  Federal  authority  or  resources  of  Superfund,  many  low  income  and  of 
color  communities  continue  to  live,  decade  after  decade,  in  highly  polluted  environ- 
ments. 

2.  Citizens  are  Excluded  From  Critical  Decisions 

Even  when  a  site  is  included  on  the  NPL,  citizens  are  excluded  from  participating 
in  many  critical  Superfund  site  decisions  which  follow  site  listing.  Under  the  cur- 
rent statute,  EPA  is  required  to  inform  and  take  public  comment  from  citizens  on 
the  proposed  remedial  action  plan,  a  relatively  late  stage  in  the  Superfund  process 
which  many  citizens  feel  is  too  limited  to  allow  for  meaningful  input.  Among  the 
critical  decisional  stages  where  the  current  law  does  not  mandate  citizen  involve- 
ment include:  (1)  preliminary  assessment  and  site  analysis  (PA/SI);  (2)  development 
of  site-health  assessments  studies;  and  (3)  remedy  implementation  and  oversight.  De- 
cisions made  at  these  stages  also  can  have  a  profound  impact  on  human  health  and 
the  quality  of  a  Superfund  community's  environment 

The  current  statutory  limitation  becomes  even  more  critical  to  the  extent  that 
proposed  amendments  to  Superfund's  remedy  selection  process  call  for  additional 
local  factors,  such  as  future  land  use,  to  be  considered  in  the  decision-making  proc- 
ess. 

Similarly,  to  the  extent  that  EPA  continues  to  develop  and  implement  a  model  for 
accelerating  the  Superfund  clean-up  process— the  so-called  SACM  removal  prograni, 
the  current  limitations  of  the  law  will  only  exacerbate  the  gap  between  key  deci- 
sions and  citizen  input. 

3.  The  TAG  Program  Has  Failed  to  Provide  Adequate  Assistance 

EPA's  program  to  provide  Superfund  communities  with  technical  assistance 
grants,  (TAG  program),  for  the  hiring  of  technical  experts  by  communities,  has  not 
been  as  successful  as  originally  hoped.  Despite  the  existence  of  some  1,200  sites  on 
the  NPL,  EPA  has  only  received  some  125  TAG  requests  and  issued  122  TAGs  as  of 
October  8,  1993.  In  November  1992  testimony  by  the  U.S.  General  Accounting  Office 
(GAO)  before  the  House  Public  Works  and  Transportation  Committee,  the  GAO 
found  that,  at  least  in  part,  EPA's  "limited  emphasis  on  TAG  program  outreach  ef- 
forts at  the  headquarters  and  regional  levels  .  .  .  contribut[ed]  to  the  low  participa- 
tion in  the  program." 

In  addition  the  GAO  cited  some  of  the  following  factors  as  contributing  to  the  low 
number  of  TAG  grant  applications  received  and  awarded  include:  (1)  the  Federal 
TAG  application  process  is  highly  bureaucratic  and  time  consuming  and  deters 
many  citizens  from  successfully  completing  the  process;  (2)  the  20  percent  citizen 
matching  fund  requirement  intimidates  many  potential  grant  recipients  from  apply- 
ing, despite  EPA's  policy  to  permit  successful  recipients  to  contribute  "in-kind" 
services  in  lieu  of  cash  to  meet  the  matching  requirement;  (3)  the  TAG  disburse- 
ment requirements  which  require  successful  recipients  to  spend  their  own  funds  up 
front,  then  seek  reimbursement  from  the  EPA;  and  (4)  the  lack  of  adequate  EPA 
resources  to  publicize  the  grant  program  and  provide  hands-on  assistance  in  grant 
application  procedures.  (Id,  p.  3.). 

4.  No  Opportunity  for  Community  Coordination 

Under  EPA's  current  public  relations  program  very  little  effort  has  been  made  to 
encourage  different  Superfund  communities  to  share  expertise,  information  and 
other  experiences  with  each  other.  Instead,  citizens  from  contaminated  communities 
and  regions  of  the  country  have  been  forced  to  fend  for  themselves  by  forming  their 
own  citizen  information  networks  in  an  effort  to  assist  similarly  situated  citizens. 
Unfortunately,  these  citizen-led  efforts  are  characterized  by  inadequate  resources, 
incomplete  coverage  of  NPL  sites,  and  limited  coverage  of  non-NPL  affected  commu- 
nities. 

5.  EPA 's  Community  Relations  Program  is  Underfunded 

Finally,  Superfund's  public  relations  program  has  taken  a  back  seat  to  other  legis- 
latively mandated  priorities  at  the  Agency.  Underfunded  for  the  last  6  year's,  the 
community  relations  program  breeds  mistrust  in  many  Superfund  communities  in- 
stead of  cooperation.  Without  trust,  cooperation  from  a  community  faced  with 
threats  to  their  health  and  the  health  of  their  families,  the  degradation  of  their 
community  and  natural  environment,  and  the  loss  of  their  financial  investments,  is 
impossible. 

It  should  come  as  no  surprise  to  anyone  that  the  trust  and  resulting  cooperation 
of  the  Superfund  community — the  people  who  raise  their  families  and  live  in  these 
communities — is  essential  to  ensuring  faster,  more  credible  clean-ups. 
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lY.  Concerns  Raised  by  S.  1834 

1.  Ensuring  Equal  Access  Through  Citizen  Information  and  Access  Offices  and 
Technical  Assistance  Grants 

S.  1834  calls  for  the  creation  of  a  CIAO  in  every  State.  However,  as  proposed,  the 
CIAO  will  function  simply  as  an  information  clearing  house,  instead  of  actively 
serving  affected  NPL  and  pre-NPL  communities  by  also  disseminating  information 
about  Superfund  programs  and  issues  that  are  critical  to  effective  citizen  involve- 
ment. Under  the  Administration's  proposal,  the  CIAO  is  directed  to  inform  citizens 
about  the  existence  and  clean-up  status  of  hgizardous  waste  sites  in  their  communi- 
ties and  to  help  EPA  notify,  nominate  and  select  citizens  for  inclusion  in  Communi- 
ty Working  Groups  or  CWGs. 

S.  1834  also  does  not  clearly  state  whether  TAG  funds  would  be  available  to  com- 
munities at  the  pre-NPL  stage  of  the  Superfund  process. 

Creation  of  CIAOs  having  the  responsibility  to  actively  reach  out  to  pre-NPL  sites, 
many  of  which  are  poor  or  of  color  communities  and  expansion  of  the  TAG  program 
to  these  communities  are  essential  to  ensuring  that  all  Americans  have  equal  access 
to  Superfund's  clean-up  program. 

2.  Enforceable  Right  to  Participate  and  Community  Working  Groups 

S.  1834  appears  to  provide  citizens  with  the  opportunity  to  participate  in  the 
clean-up  process  prior  to  adoption  of  the  proposed  clean-up  plan,  however,  the  legis- 
lative language  could  be  construed  to  confer  on  the  EPA  Administrator  a  discretion- 
ary, as  opposed  to  a  nondiscretionary  obligation  to  provide  this  opportunity.  Discre- 
tionary obligations  on  the  part  of  the  Administrator  are  not  subject  to  enforcement 
under  section  310  of  Superfund,  the  citizen  suit  provisions. 

Section  102  also  does  not  specify  with  enough  clarity,  those  critical  points  in  the 
Superfund  clean-up  process  to  which  citizens  must  have  a  guaranteed  right  to  par- 
ticipate. 

3.  Technical  Assistance  Grants 

S.  1834  does  not  (1)  mandate  increased  funding  of  the  TAG  program;  (2)  remove 
the  matching  grant  requirement;  (3)  allow  successful  grant  applicants  to  receive 
funds  up  front;  (4)  call  for  a  streamlined  TAG  application  process;  (5)  address  the 
lack  emphasis  EPA  has  provided  to  the  TAG  program:  (6)  make  clear  that  T AGs 
may  be  awarded  to  pre-NPL  communities;  or  (7)  expand  approved  TAG  activities. 

4.  Lack  of  Coordination  and  the  Importance  of  CIAOs 

Although  S.  1834  calls  for  the  creation  of  a  CIAO  in  every  State,  the  bill  fails  to 
guarantee  establishment  of  CIAOs  by  a  date  certain  and  does  not  include  a  mecha- 
nism to  address  recalcitrant  Governors. 

Without  CIAOs,  citizen  groups  at  Superfund  sites  within  the  same  State  will  most 
likely  continue  to  have  limited  access  to  each  other  despite  the  benefits  of  efficiency 
and  information  sharing  that  could  be  possible  if  a  CIAO  had  been  created. 

5.  Business  as  Usual 

Despite  that  fact  that  EPA's  Superfund  public  relations  program  has  been  under- 
funded for  much  of  the  past  decade  and  has  engendered  a  deep  mistrust  among 
many  Superfund  communities  during  this  same  time  period,  S.  1834  does  little  to 
address  this  problem.  It  is  important  to  note  that  S.  1834  does  call  for  the  creation 
of  Citizen  Working  Groups  or  CWGs,  at  Superfund  sites.  Where  in  operation  today, 
CWGs  have  been  very  successful  in  speeding  effective  clean-ups  by  bringing  all  in- 
terested parties  to  the  table  to  openly  discuss  critical  clean-up  issues.  Creation  of 
CWGs  at  many  if  not  all  Superfund  sites  would,  perhaps  as  much,  if  not  more  than 
almost  any  other  proposed  Superfund  revision,  improve  the  effectiveness  and  speed 
of  clean-ups. 

Unfortunately,  as  currently  drafted,  S.  1834  directs  EPA,  instead  of  a  CIAp,  to 
disseminate  information  about  CWGs  to  communities.  The  bill  also  retains  within 
EPA  the  responsibility  to  disseminate  information  regarding  other  Superfund  pro- 
grams and  rights  that  are  critical  to  effective  public  involvement.  Those  other  pro- 
grams and  rights  include,  the  TAG  program,  information  about  the  Superfund  proc- 
ess and  the  rights  of  private  citizens  and  public  interest  or  community  groups,  and 
the  possibility  that  members  of  the  community  may  qualify  to  receive  an  alterna- 
tive water  supply  or  relocation  assistance. 

Absent  a  clear  commitment  to  inject  substantial  resources  into  the  public  rela- 
tions program  and  a  mechanism  to  reverse  or  at  least  address  the  deep  mistrust 
that  has  developed  among  community  groups  for  the  EPA,  it  appears  unlikely  that 
much  will  change  for  communities  living  near  Superfund  sites.  After  a  decade  of 
ineffectiveness,  it  is  doubtful  that  EPA  will  suddenly  undergo  a  full  scale  makeover 
of  its  program  to  meet  the  demands  of  Superfund  communities,  many  of  whom  have 
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been  living  with  these  sites  for  more  than  2  decades.  Considering  the  level  of  mis- 
trust evident  in  many  Superfund  communities,  it  is  also  questionable  whether  EPA, 
as  opposed  to  an  independent  citizen  run  organization  such  as  a  CIAO  could  over- 
come the  concerns  of  community  members. 

V.  Proposals  for  Legislative  and  Administrative  Changes 

To  address  the  fundamental  failings  of  the  current  Superfund  community  rela- 
tions program  and  S.  1834,  the  NSC  supports  the  following  specific  legislative  and 
administrative  proposals: 

A.  Ensuring  Timely  and  Informed  Participation 

To  ensure  that  the  public  has  timely  and  meaningful  access  to  the  decision- 
making process,  the  public  must  have  knowledge  about  the  toxics  in  their  communi- 
ties and  the  Superfund  clean-up  process.  Accordingly,  the  NSC  supports  the  creation 
of  a  3-tiered  approached  to  ensure  meaningful  participation  through:  1.  creation  of 
an  independent,  nonprofit,  tax-exempt  Citizen  Information  and  Access  Office  (CIAO) 
in  each  State;  2.  authorization  of  Superfund  Community  Working  Groups  (CWGs); 
and  3.  revision  of  the  TAG  program. 

1.  Citizen  Information  and  Access  Offices  or  CIAOs — To  ensure  that  citizens  are 
aware  of  potential  uncontrolled  hazardous  waste  sites  and  sites  already  on  the  NPL 
in  their  State  and  the  nature  of  the  Superfund  clean-up  process,  NSC  supports  the 
creation  of  independent,  tax  exempt  Citizen  Information  and  Access  Offices  or 
CIAOs  in  every  State.  Where  a  State  fails  to  establish  a  CIAO,  EPA  would  be  ex- 
pected to  establish  a  CIAO  within  the  Agency  or  contract  with  an  appropriate  out- 
side entity  such  as  a  regional  environmental  center  or  umbrella  environmental  or 
civil  rights  coalition  within  such  State  no  later  than  18  months  after  passage  of  this 
proposal. 

Major  Functions  of  CIAOs 

(1)  First,  the  CIAO  would  inform  citizens  and  elected  officials  at  all  levels  of  gov- 
ernment of  the  existence  of  CERCLIS  and  NPL  sites  in  the  State.  Where  a  site  is 
already  on  the  NPL,  the  CIAO  must  periodically  inform  citizens  and  elected  officials 
of  the  site's  status.  Citizens  and  elected  officials  must  also  be  notified  prior  to  EPA 
conducting  a  PA/SI  on  CERCLIS  sites. 

The  CIAO  must  also  provide  citizens  with  information  about  the  Superfund  identi- 
fication and  clean-up  process  and  maintain  lists  of  technical,  health  and  other  rele- 
vant experts  licensed  or  located  in  the  State  who  are  available  to  assist  citizen 
groups,  and  of  all  Superfund  citizen  groups  in  the  State. 

More  specifically,  a  State  CIAO  would  be  responsible  for  ensuring  wide  dissemina- 
tion of  relevant  information  in  a  manner  that  is  easily  understood  by  the  communi- 
ty, taking  into  consideration  any  unique  cultural  needs  of  the  community,  including 
presentation  of  information  orally  and  distribution  of  information  in  languages 
other  than  English.  For  example,  the  CIAO  could  run  a  full  page  advertisement  in 
the  most  widely  read  local  newspaper,  advertise  over  local  radio  stations  and  send 
an  employee  door-to-door  distributing  flyers  that  explain  options  for  community  in- 
volvement. 

Community  involvement  options  that  a  CIAO  representative  should  discuss  with  a 
community  include: 

a.  The  availability  of  a  Technical  Assistance  Grant  (TAG),  directions  on  com- 
pleting the  TAG  application  and  the  details  of  the  application  process; 

b.  the  possibility  (where  relevant)  that  a  community  may  qualify  to  receive  an 
alternate  water  supply  or  relocation  assistance; 

c.  the  Superfund  legal  process  and  rights  of  private  citizens  and  public  inter- 
est or  community  groups;  and 

the  potential  for  or  existence  of  a  CWG. 

(2)  Second,  the  CIAO  would  serve  as  an  information  clearinghouse  for  the  State's 
citizens.  In  addition  to  maintaining  records  of  site  status  and  lists  of  active  citizen 
groups  and  available  experts,  CIAOs  would  also  be  a  repository  for  information 
about  health  assessment  and  other  related  health  data  generated  from  Superfund 
sites  in  the  State. 

Such  information  should  include:  site  location  and  characteristics,  contaminants 
present,  levels  of  contaminants  on  the  site,  exposure  pathways,  current  exposure,  if 
any,  potential  future  exposure,  risks  to  human  health  or  the  environment,  if  any, 
and  site  clean-up  levels. 

(3)  Third,  CIAOs  should  assist  EPA  in  its  efforts  to  notify,  nominate  and  select 
potential  CWG  members. 
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(4)  Finally,  CIAOs  would  collect  information  from  EPA  or  other  Federal  or  State 
agencies  regarding  the  continued  effectiveness  of  removal  actions  and  long-term  re- 
medial actions  taken  in  the  State.  In  addition,  CIAO's  could  hire  their  own  experts 
to  assess  the  effectiveness  of  such  actions. 

CIAO  Funding 

Funding  for  the  CIAOs  would  be  provided  for  by  the  trust  fund.  The  NSC  recom- 
mends that  $50  million  from  the  fund  be  allocated  annually  to  the  CIAOs.  EPA 
would  be  responsible  for  allocating  the  funds  to  the  States  based  on  the  number  of 
sites  in  each  State  as  well  as  site  complexity  and  other  relevant  factors  related  to 
site  clean-up. 

CIAO  Governing  Board  and  Staffing 

Ensuring  that  the  CIAO  functions  to  serve  the  intended  communities  will  require 
a  mechanism  for  assessing  the  CIAO's  effectiveness  and  correcting  any  deficiencies 
that  develop.  Accordingly,  the  NSC  supports  the  establishment  of  a  volunteer  Citi- 
zen Governing  Board  for  each  CIAO.  This  board  would  have  the  ultimate  responsi- 
bility for  ensuring  that  the  CIAO  is  properly  managed. 

Nominations  for  board  membership  must  come  from  citizens  active  in  Superfund 
and  CERCLIS  communities.  The  governor  of  each  State  would  then  appoint,  from 
those  nominees  put  forward  by  their  fellow  citizens,  between  7  to  15  citizens  to  serve 
as  board  members,  ensuring  that  one  half  of  the  appointees  reside  next  to  or  near 
various  Superfund  sites  and  the  other  half  reside  next  to  or  near  various  CERCLIS 
sites  in  the  State.  Board  members  selected  must  have  a  demonstrated  commitment 
to  activism  on  behalf  of  the  citizens  in  the  Superfund  community  and  must  accu- 
rately reflect  the  racial  and  ethnic  makeup  of  the  affected  communities.  In  addition, 
special  efforts  should  be  made  to  nominate  citizens  who  are  or  historically  have 
been  disproportionately  adversely  affected  by  site  contamination  in  the  community. 
Board  members  would  serve  for  limited,  staggered  terms. 

To  ensure  that  the  CIAO  is  a  stable  and  reliable  resource  for  citizens,  each  CIAO 
must  have  a  permanent  staff  to  assist  in  carrying  out  its  many  functions.  Staff 
should  have  demonstrated  qualifications  for  working  with  citizen  groups  and/or  a 
record  of  grassroots  activism,  in  addition  to  other  criteria  developed  by  the  State 
and  EPA  in  consultation  with  the  CIAO  Citizen  Governing  Board.  The  Citizen  Gov- 
erning Board  would  be  responsible  for  any  CIAO  staffing  decisions. 

Federal  Oversight  of  CIAO 

The  governor,  or  in  the  case  of  a  State  that  fails  to  establish  a  CIAO,  the  EPA's 
Regional  Superfund  Director  would  be  required  to  report  to  EPA's  Administrator 
annually  regarding  the  use  of  any  monies  authorized  under  this  section.  Such  report 
should  include  a  certification  that  funds  were  not  mismanaged  and  were  only  used 
for  the  purposes  stated  in  this  section.  EPA's  Inspector  General  would  also  be  re- 
quired to  review  such  programs  and  reports  periodically,  to  verify  the  accuracy  of 
the  certification.  Continued  failure  (more  than  two  consecutive  negative  annual  re- 
ports verified  by  the  EPA  IG),  to  ensure  the  proper  use  of  such  monies  would  result 
in  the  CIAO's  termination. 

If  a  CIAO  is  terminated,  the  amount  of  the  Superfund  take  down  will  be  reduced 
proportionately  and  PRPs  responsible  for  sites  in  that  State  will  not  be  required  to 
pay  for  their  percentage  of  the  CIAO. 

2.  Community  Working  Groups  (CWGs) — The  NSG  supports  the  establishment  of 
CWGs  by  EPA  any  time  EPA  determines  such  a  group  would  be  helpful  or  if  the 
State,  a  local  government,  an  elected  government  official,  a  PRP,  50  citizens,  or  at 
least  20  percent  of  the  population  of  a  town/locality  in  which  the  Superfund  site  is 
located,  petition  for  one  to  be  established. 

CWG  Purpose 

The  purpose  of  CWGs  is  to  bring  the  diverse  players  at  Superfund  sites  to  a 
common  table  to  openly  discuss  the  critical  issues  related  to  site  clean-up.  Where 
formed  (e.g.,  the  Stringfellow  site  in  California  and  the  Superfund  site  in  Triana, 
Alabama),  CWGs  have  provided  a  useful  forum  for  interested  parties  at  a  Superfund 
site,  (i.e.,  affected  community  members.  Potentially  Responsible  Parties  (PRPs),  and 
local.  State  and  Federal  government  representatives,  among  others),  to  develop  a 
working  relationship  which  results  in  faster,  more  credible  clean-ups. 

The  primary  role  of  the  CWG  would  be  to  provide  input  to  EPA,  the  Agency  for 
Toxic  Substances  and  Disease  Registry  (ATSDR),  State  regulatory  agencies,  Federal 
and  State  natural  resource  trustees  and  lead-PRPs  on  various  issues  related  to 
clean-up  such  as,  site  health  studies,  potential  remedial  options,  and  selection  and 
implementation  of  interim  and  final  remedies.  Whenever  possible,  the  CWG  should 
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strive  to  produce  a  consensus  position  on  any  input  forwarded  to  the  various  agen- 
cies or  PRPs.  Where  consensus  is  not  possible,  however,  provisions  should  be  made 
for  presentation  of  individual  views. 

At  a  minimum,  CWGs  should  meet  once  a  month  to  ensure  that  every  CWG 
member  is  apprised  of  site  activities  and  status  and  that  EPA  officials,  other  Agency 
representatives  and  PRPs  receive  the  benefit  of  the  CWG's  input  prior  to  making 
major  site  decisions. 

In  addition,  EPA  would  be  required  to  consult  with  CWGs  at  several  critical  junc- 
tures in  the  NCP  process,  including: 

( 1 )  In  determining  the  scope  of  work  for  the  preliminary  assessment  and  level 
of  analysis  needed  for  an  accurate  preliminary  assessment  of  the  site.  Citizen 
involvement  in  identifying  site  specific  conditions  (i.e,  historical  site  activities, 
meteorology,  soil  type,  hydrology,  terrain  and  land  use),  potential  exposure 
pathways,  and  other  issues  related  to  the  site  can  improve  the  quality  of  data 
generated,  as  well  as  its  analysis,  and  lead  to  more  accurate  characterization  of 
the  potential  risks  posed. 

(2)  In  determining  the  scope  of  work  for  the  remedial  investigation,  including 
the  methodological  assumptions  used  in  the  remedial  investigation,  in  particu- 
lar the  determination  of  the  potential  risks  posed  by  a  sites.  In  making  such  a 
determination,  the  CWG  should  emphasize  the  following: 

(a)  Ensuring  that  the  assessment  of  the  potential  risks  posed  by  the  site  is 
scientifically  sound,  accurate  and  as  site  specific  as  possible; 

(b)  Ensuring  that  all  risks  to  human  health  and  the  environment  are 
identified,  fully  characterized,  and  prioritized  to  improve  future  risk  man- 
agement decisions  and  to  develop  clean-up  goals  which  are  protective  of 
human  health  and  the  environment;  and 

(c)  future  land  use  scenarios. 

(3)  In  determining  the  standard  to  which  the  site  should  be  cleaned  up; 

(4)  In  determining  the  feasibility  and  cost-effectiveness  of  alternative  technol- 
ogies to  address  site  clean-up;  and 

(5)  In  monitoring  implementation  of  the  remedy. 

Input  solicited  and  received  by  EPA  from  CWGs  should  be  considered  with  equal 
weight  with  advice  and  input  received  from  TAG  recipients. 

In  an  effort  to  reduce  the  potentially  high  level  of  bureaucracy  and  restrictions  on 
CWGs  that  could  result  if  these  advisory  groups  were  subject  to  the  Federal  Adviso- 
ry Committee  Act  (FACA,  Pub.  L.  92-463,  as  amended,  5  USC  App.  2),  the  proposal 
calls  on  Congress  to  specifically  exempt  CWGs  from  the  requirements  of  the  FACA 
as  provided  for  under  section  4(a)  of  the  FACA. 

CWG  Membership 

CWG  membership  should  be  limited  to  a  maximum  of  20  people  who  would  serve 
without  pay.  Nominations  for  CWG  membership  would  be  solicited  and  accepted  by 
the  Regional  EPA  office  in  which  the  site  is  located.  Ultimate  selection  of  CWG 
members  would  be  made  by  EPA  Superfund  Regional  Directors  after  consultation 
with  the  Citizen  Governing  Board  of  the  State  CIAO. 

In  selecting  citizen  participants  for  the  CWG,  special  efforts  should  be  made  to 
provide  notice  and  an  opportunity  to  participate  in  CWGs  for  people  who  are  or  his- 
torically have  been  disproportionately  adversely  affected  by  site  contamination  in 
the  community. 

Furthermore,  because  the  proposal  calls  for  CWGs  to  be  exempt  from  the  FACA, 
special  efforts  must  be  made  to  ensure  that  the  composition  of  CWGs  reflects  a  bal- 
anced representation  of  all  those  interested  in  site  remediation.  An  example  of  a 
well  "balanced"  CWG  might  be  structured  as  follows: 

6  residents  and/or  landowners  who  live  or  have  property  immediately  adja- 
cent or  near  the  site,  or  who  may  be  directly  affected  by  releases  from  the  site. 
At  least  one  of  the  residents  in  this  category  should  also  represent  the  TAG  re- 
cipient group  if  a  TAG  has  been  awarded; 

2  citizens  who,  though  not  physically  as  close  to  the  site,  may  be  affected  by 
releases  from  the  site; 

1  representative  of  the  local  medical  community  who  have  resided  in  the  com- 
munity for  at  least  5  years; 

1  representative  of  local  government; 
1  representative  of  State  Superfund  office  government; 
1  representative  from  Native  American  Nations  or  community; 
1   representative  of  citizen,  environmental  or  public  interest  groups  with 
members  residing  in  the  community; 
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1  representative  of  workers  at  the  site  who  will  be  involved  in  actual  clean-up 
operations; 

1  representative  of  workers  who  worked  at  the  site  during  site  operation; 
3  representatives  from  the  site  owner  and/or  the  significant  PRPs;  and 

2  representatives  with  decision-making  authority  from  EPA  and  other  affect- 
ed Federal  agencies. 

Technical  and  Administrative  Support  Services 

EPA's  regional  offices  would  be  responsible  for  providing  administrative  and  tech- 
nical services  and  meeting  facilities  for  CWGs. 

3.  Technical  Assistance  to  the  Community — The  existing  TAG  program  has 
become  highly  bureaucratic,  creating  unnecessary  barriers  to  receiving  grants.  In 
addition,  the  inflexible  limitation  placed  on  the  amount  of  TAG  funds  available  per 
site,  is  often  not  commensurate  with  a  community's  needs. 

Similarly,  the  3  year  limit  currently  placed  on  TAG  availability  bears  no  relation- 
ship to  the  lengthy  remediation  process.  Moreover,  the  limitations  placed  on  the 
kinds  of  activities  eligible  for  TAG  funding  prevent  many  community  groups  from 
directing  their  limited  TAG  resources  to  those  areas  which  they  perceive  are  their 
most  pressing  needs. 

Therefore,  the  NSC  supports  the  following  revisions  to  the  TAG  program: 

(1)  Simplify  the  TAG  application  process. 

(2)  Remove  the  TAG  program  from  the  general  Federal  grants  program  and 
reestablish  it  within  EPA  as  a  separate  program. 

(3)  Make  TAGs  available  earlier,  as  soon  as  a  site  is  identified,  so  that  citizens 
can  participate  in  investigations  that  may  lead  to  the  site's  listing. 

(4)  Remove  the  matching  funds  requirement  because  many  local  communities 
are  unable  to  raise  funds,  either  because  they  cannot  identify  sources,  they 
have  no  access  to  funding  sources  or  because,  at  this  early  stage  in  the  process, 
they  lack  the  sophistication  to  write  grant  proposals  successfully. 

EPA  has  stated  that  one  purpose  of  the  matching  funds  requirements  was  for 
EPA  to  be  sure  that  it  was  awarding  grants  to  a  "legitimate"  group.  There  are  al- 
ternative mechanisms  for  EPA  to  use  to  measure  "legitimacy",  including: 

(a)  evidence  of  a  stable  membership  through  membership  lists,  meeting 
attendance  records  and  /or  frequency  of  meetings; 

(b)  evidence  of  willingness  to  participate  in  the  process  by  meeting  at- 
tendance, letter  writing  or  phoning  campaigns,  etc; 

(c)  letters  from  local  officials  in  support  of  a  group;  or 

(d)  incorporation  as  a  non-profit  entity. 

(5)  Reverse  the  current  funding  and  oversight  mechanism  for  TAGs  by  provid- 
ing citizens  with  TAG  funds  immediately  instead  of  reimbursing  citizens  for  ex- 
penses. Citizens  would  be  required  to  report  to  EPA  annually  regarding  the  use 
of  TAG  funds. 

(6)  Remove  the  restriction  making  TAGs  available  over  only  a  3  year  period. 
On  average,  the  current  process  lasts  at  least  10  years,  and  in  many  cases  more. 
This  arbitrary  time  limit  can  be  a  barrier  to  effective  community  involvement. 

(7)  Rather  than  a  program  where  each  site  may  receive  the  same  amount  of 
funding  and  may  or  may  not  be  successful  in  obtaining  a  renewal  grant,  EPA 
should  make  an  initial  award  of  a  flat  fee  (e.g.,  $50,000),  and  eventually  base  the 
total  grant  amount,  to  be  spread  over  the  estimated  period  of  site  activity  (e.g., 
until  de-listing),  on  a  number  of  criteria,  including: 

(a)  total  projected  clean-up  costs; 

(b)  complexity  of-site  (e.g.,  nature,  extent  and  volume  of  contamination, 
etc.); 

(c)  level  of  site  activity; 

(d)  projected  total  needs  as  requested  by  citizen  groups; 

(e)  size  and  diversity  of  affected  population;  and 

(f)  ability  of  a  TAG  recipient  to  identify  and  raise  funds  from  other 
sources. 

Based  on  preliminary  calculations,  the  average  site  will  need  approximately 
$100,000  per  year  over  a  12  year  period  (from  site  identification  through  remedi- 
ation). Although  it  is  likely  that  the  number  of  facilities  on  the  NPL  will  remain  at 
approximately  1,200,  resulting  in  a  $120  million  per  year  TAG  grant  program,  this 
proposal  is  likely  to  require  more  than  this  amount  because  TAGrs  would  now  be 
available  for  pre-NPL  sites.  In  an  effort  to  control  costs,  the  NSC  would  support  a 
cap  on  funding  of  1  percent  of  monies  annually  appropriated  for  the  Superfund  pro- 
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gram  for  pre-NPL  sites  and  a  3  percent  limit  for  NPL  sites.  At  current  funding 
levels,  $15  million  could  be  spent  on  pre-NPL  TAGs  annually,  and  $45  million  could 
be  spent  on  NPL  TAGs. 

(8)  To  ensure  that  a  community's  participation  is  meaningful,  in  addition  to 
their  present  authorized  uses,  TAG  grants  must  be  available: 

(a)  for  data  collection,  where  the  community  determines  that  neither  the 
agencies  nor  the  PRPs  have  collected  data  which  the  community  believes  is 
sufficient  for  proper  remedy  selection; 

(b)  to  hire  technical,  health,  and  safety  experts  to  advise  the  community 
on  various  topics  including;  (i)  its  potential  needs  for  such  technical  and 
other  support  throughout  the  remedial  process,  (ii)  to  monitor  and  advise 
the  community  on  health  assessment  and  contamination  data  gathering  ef- 
forts and  clean-up  activities  at  the  site;  and  (iii)  to  generate  documents  for 
the  TAG  recipient,  including  proposed  remedial  actions  in  cases  where  the 
community  believes  that  the  other  parties  have  not  considered  an  effective, 
efficient,  available  remedy  that  would  meet  the  community's  needs.  Citi- 
zens should  have  complete  authority  to  select  their  own  health  and  safety 
expert; 

(c)  for  a  community  liaison  to  help  communicate  the  findings  and  activi- 
ties at  the  site  to  citizens  and  transmit  the  citizens'  concerns  to  relevant 
PRPs  and  government  agencies;  and 

(d)  for  training  funds  for  interested  members  of  the  community  to  enable 
them  to  participate  more  effectively  in  the  process. 

(9)  Allow  a  TAG  recipient  to  choose  its  own  technical  experts  and  scientific 
laboratories.  Because  some  recipients  may  need  aissistance  in  identifying  objec- 
tive candidates  in  both  categories,  EPA  should  work  with  the  State  and  academ- 
ic institutions  both  in  the  State  and  nationally,  to  develop  a  data  base  of  ex- 
perts, institutions  and  laboratories  available  to  assist  community  groups  investi- 
gating clean-up  options  at  Superfund  sites.  The  list  should  also  be  maintained 
by  the  CIAO. 

B.  Ensuring  an  Enforceable  Right  to  Participate 

To  ensure  that  citizens  are  provided  with  a  meaningful  opportunity  to  participate 
in  all  discussions  between  EPA  and  PRPs  regarding  the  selection  and  implementa- 
tion of  a  remedy,  the  NSC  supports  the  creation  of  a  legally  enforceable  right  of 
public  participation.  This  right  would  ensure  at  least  a  minimal  level  of  public  par- 
ticipation where  a  CWG  is  not  formed. 

More  specifically,  PRPs  and  citizen's,  (defined  as  a  person,  organization,  etc.,  who 
owns  property  or  resides  within  10  miles  of  a  Superfund  site)  would  have  the  right 
to  sue  EPA  if  EPA  fails  to  provide  a  reasonable  opportunity  to  participate  where:  (1) 
a  meeting  is  held  between  EPA  and  a  PRP;  (2)  the  subject  of  the  meeting  involves 
site  notification,  investigation  or  remedial  activities  at  a  site  in  the  CERCLIS  data 
base;  and  (3)  the  EPA  meeting  participants  have  the  authority  to  make  significant 
site  remediation  decisions.  At  a  minimum,  EPA,  (and  ATSDR  in  the  case  of  a  health 
assessment),  shall  be  required  to  hold  public  meetings  at  the  following  significant 
site  investigation  or  remediation  decision-making  points:  prior  to:  (i)  undertaking  a 
health  assessment  and  PA/SI;  (ii)  undertaking  the  RI/FS  investigation;  (iii)  finaliz- 
ing a  site  work  plan;  and  (iv)  EPA's  announcement  of  preferred  remedial  options. 

All  written  correspondence  between  the  PRP(s)  and  the  government  or  its  con- 
tractors regarding  site  remediation  also  should  be  available  for  public  inspection 
and  copying  without  the  need  to  file  a  Freedom  of  Information  Act  request. 

In  addition,  the  NSC  supports  the  creation  of  a  legally  enforceable  right  to  inter- 
vene in  administrative  or  judicial  enforcement  actions  under  Superfund  where 
remedy  selection  or  implementation  might  be  discussed. 

Citizens  who  file  successful  claims  against  EPA  for  failure  to  provide  the  right  to 
participate  in  the  Superfund  clean-up  process  as  described  in  this  proposal  would  be 
eligible  to  receive  reimbursement  for  their  attorney's  fees.  If  found  to  be  in  violation 
of  the  public  participation  requirements,  EPA  and  its  personnel  could  be  subject  to 
civil  penalties. 
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Prepared  Statement  of  Michael  S.  Parr,  Consulting  Associate,  Dupont 

Company 

Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommittee.  My  name  is  Mi- 
chael Parr,  and  I'm  a  consulting  associate  at  DuPont  Company.  I'm  here  today  to 
testify  on  behalf  of  CMA,  the  Chemical  Manufacturers  Association. 

As  Congress  turns  its  attention  to  Superfund  reform,  nothing  could  be  more  im- 
portant than  improving  the  remedy  selection  process.  The  current  system  is  simply 
too  rigid,  too  slow,  and  too  costly.  As  a  result,  it  encourages  wasteful  remedies.  We 
need  a  program  that  protects  human  health,  speeds  site  clean-ups,  and  encourages 
redevelopment  of  sites  in  our  cities  to  create  job  opportunities  where  they  are 
needed. 

The  Administration's  reform  proposal,  as  reflected  in  H.R.  3800,  is  a  welcome  first 
step  in  the  right  direction.  With  thoughtful  improvement,  genuine,  beneficial 
reform  is  in  reach.  Today,  I  will  briefly  note  four  positive  elements  in  the  Adminis- 
tration's proposal  and  then  address  six  issues  where  without  improvement  the  suc- 
cess of  the  program  will  be  limited. 

First,  we  applaud  the  Administration's  recognition  that  future  land  use  should  be 
considered  in  the  remedy  selection  process.  This  will  allow  sites  to  be  cleaned  up  to 
levels  that  are  consistent  with  their  intended  future  uses.  A  site  being  prepared  for 
new  industrial  use  does  not  need  to  be  cleaned  up  to  the  same  level  that  must  be 
required  for  the  future  site  of  a  housing  development  or  a  school. 

Second,  while  we  agree  that  generic  remedies  can  help  streamline  the  Superfund 
process,  our  experience  is  that  site-specific  factors  are  often  extremely  important  in 
selecting  a  remedy.  For  that  reason,  we  believe  that  generic  remedies  should  not  be 
mandatory.  Flexibility  to  choose  the  most  appropriate  remedy,  generic  or  site-specif- 
ic, is  essential. 

Third,  our  industry  commends  the  bill's  partial  elimination  of  the  current  prefer- 
ence for  treatment  remedies.  We  agree  that  treatment,  containment,  or  other  reme- 
dial measures,  such  as  institutional  and  engineering  controls,  should  be  considered 
on  an  equal  footing.  All  of  these  methods  can  provide  safe  and  effective  remedies. 

Fourth,  there  must  be  greater  community  involvement  in  Superfund's  remedy  se- 
lection process.  Community  Working  Groups  can  provide  a  focal  point  for  communi- 
ty participation  in  Superfund  decision-making. 

Despite  these  positive  aspects  of  the  Administration's  bill,  there  remain  six  major 
areas  that  without  considerable  work  will  unnecessarily  burden  the  remedial  proc- 
ess with  inappropriate  and  costly  requirements.  Of  particular  concern,  are  the  use 
of  national  clean-up  levels,  and  the  definition  and  required  treatment  of  "hot  spots." 
Risk  assessment  reform,  ARARs,  the  role  of  cost  and  the  level  of  acceptable  risk  are 
also  areas  that  must  be  improved  to  achieve  real  Superfund  reform. 

First,  CMA  is  concerned  that  the  national  clean-up  levels  described  in  H.R.  3800 
are  often  going  to  require  clean-ups  that  go  far  beyond  what  is  needed  at  a  site,  and 
will  result  in  wasted  resources  that  can  be  better  spent  at  other  sites.  As  proposed 
by  the  Administration  bill,  there  is  not  enough  flexibility  for  adjusting  these  levels 
to  reflect  site-specific  characteristics.  We  believe  that  sit-specific  risk  assessments 
will  avoid  this  problem  and  will  provide  the  most  accurate  picture  of  the  risks  posed 
by  sites. 

However,  national  generic  levels  could  be  useful  in  the  clean-up  process  if  they 
were  used  as  screening  levels  below  which  no  action  would  be  required  for  certain 
substances  or  that  could  eliminate  certain  exposure  pathways. 

Second,  CMA  objects  to  the  new  preference  for  treatment  of  so-called  "hot  spots." 
Any  highly  contaminated  areas  or  areas  of  particular  concern  should  be  accounted 
for  during  the  remedy  selection  process.  In  addition,  the  definition  of  "hot  spots"  is 
so  broad  that  entire  sites  could  be  designated  as  "hot  spots."  The  bill's  preference 
for  treatment  of  "hot  spots"  should  be  deleted  or  at  the  very  least,  considerably  nar- 
rowed. 

Third,  while  we  endorse  the  call  for  reform  of  EPA's  risk  assessment  methodolo- 
gy, the  bill  does  not  go  nearly  far  enough.  It  offers  no  specifics,  no  definitions,  and 
no  deadlines  for  action.  We  urge  that  H.R.  3800  incorporate  the  well  thought-out 
provisions  in  H.R.  2910,  the  Risk  Communication  Act  of  1993. 

Fourth,  a  general  consensus  exists  among  Superfund  stakeholders  that  ARARs 
should  be  eliminated  from  the  remedy  selection  process  because  they  are  obstacles 
to  reaching  sound  decisions.  At  first  blush,  H.R.  3800  appears  to  eliminate  ARARs. 
But  what  it  really  does  is  replace  ARARs  with  two  new  sets  of  standards:  (1)  Federal 
standards  that  are  "suitable"  for  Superfund  and  (2)  State  clean-up  standards  that 
are  more  stringent  than  Federal  standards.  This  modification  fails  to  solve  the  prob- 
lem. 
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CMA  recommends  that  EPA  be  able  to  consider  ARARs  in  selecting  remedies,  but 
th-Jt  they  not  be  required  to  use  them  when  it  doesn't  make  sense. 

Fifth,  H.R.  3800  places  greater  emphasis  on  cost  in  the  remedy  selection  process. 
That  is  important.  However,  we  believe  meaningful  reform  requires  more  than  this. 
The  bill  should  be  revised  so  that  cost,  in  the  form  of  cost-effectiveness,  is  reflected 
by  selecting  remedies  that  protect  human  health  at  the  lowest  cost.  Making  cost  ef- 
fectiveness a  threshold  criterion  will  ensure  that  hard  questions  will  be  asked,  and 
asked  before  gold-plated  decisions  become  irrevocable. 

Sixth,  and  last,  H.R.  3800  requires  a  rulemaking  to  establish  the  level  of  accepta- 
ble risk.  Under  the  current  program,  EPA  has  set  the  level  at  a  range  of  lO"*  to 
10"^  for  carcinogens,  that  is,  a  one  in  ten  thousand  to  one  in  a  million  chance  of 
contracting  cancer  from  site  exposure.  Some  other  participants  in  the  Superfund 
dialogue  have  suggested  that  the  range  should  be  eliminated,  and  that  the  accepta- 
ble risk  level  should  be  fixed  at  10"^. 

CMA  believes  that  EPA's  current  risk  range  should  be  maintained.  Just  last  year, 
EPA's  risk  range  was  upheld  by  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit.  The 
court  agreed  with  EPA's  findings  that  risk  levels  in  the  range  of  10"*  to  10~^  are 
protective  of  human  health  as  contemplated  by  Superfund.  We  know  of  no  scientifi- 
cally valid  justification  for  narrowing  that  range  and  requiring  all  remedies  to 
achieve  a  risk  level  of  10"^. 

In  fact,  in  pointing  out  how  remote  such  a  risk  is,  former  EPA  Administrator  Wil- 
liam Reilly  stated  that  the  hazard  from  death  by  lightening  is  35  times  as  great;  by 
accidental  falls,  4,000  times  as  great;  and  in  a  car  accident,  16,000  times  as  great. 

In  closing,  Mr.  Chairman,  H.R.  3800  takes  some  cautious  first  steps  toward  solving 
the  fundamental  problems  with  the  current  remedy  selection  process.  But  more  is 
needed. 

Mr.  Chairman,  this  is  a  golden  opportunity  for  beneficial  reform.  The  Administra- 
tion has  begun  the  process  of  change;  we  should  support  it  and  complete  it.  Two 
weeks  ago  we  testified  before  you  about  our  concerns  with  the  liability  portion  of 
the  Administration's  bill.  Today,  we  highlighted  our  problems  with  the  remedy  se- 
lection provisions.  We  commit  to  working  with  you  and  the  other  Members  of  the 
Subcommittee  to  address  these  and  other  concerns  in  the  coming  weeks. 

Thank  you  Mr.  Chairman.  I  will  be  happy  to  answer  any  questions. 
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TESTIMONY  OF  A.  BLAKEMAN  EARLY  ON  SUPERFUND 

I  am  here  to  express  the  Sierra  Club's  opposition  to  the  Clinton  Administration 
Superfund  bill.   We  believe  that  problems  created  by  this  bill  are  so  significant  and 
widespread  that  the  committee  should  set  it  aside  and  seek  another  legislative- 
vehicle  for  the  basis  of  consensus  building.   Given  the  need  to  move  Superfund 
reform  legislation  expeditiously,  we  believe  adoption  of  the  Administration  bill  will 
provoke  so  much  controversy  that  completion  of  Superfund  reform  in  this 
Congress  would  appear  unlikely. 

The  puroose  of  this  heating  is  to  examine  the  cleanup  standards  and  remedy 
selection  portion  of  the  Clinton  bill.    However,  our  concerns  with  this  section  are 
reinforced  by  changes  in  other  portions  of  the  Superfund  law.    For  instance,  the 
program  has  been  widely  criticized  for  the  lack  of  uniformity  in  remedy  selection. 
The  remedy  provisions  of  the  Administration  bill,  we  believe  will  exacerbate  this 
problem.    But  uniformity  in  remedy  selection  will  also  be  made  worse  by  the. 
provisions  which  delegate  the  program  to  states.    In  addition,  we  are  concerned 
that  the  Clinton  bill  provisions  on  remedy  weaken  the  long  term  protectiveness  of 
the  remedy.   This  concern  is  aggravated  by  provisions  which  require  the 
Administration  to  provide  covenants  not  to  sue  responsible  parties  that  eliminate 
their  ability  to  hold  such  parties  liable  for  the  future  response  actions  made 
necessary  fay  the  inadequacy  of  the  initial  remedy.   This  concern  is  further 
reinforced  by  the  proposal  in  the  Administration  to  delete  sites  form  the  NPLat  wilK 
without  3ven  a  rulemaking. 

The  Administration's  cleanup  and  remedy  selection  provisions  fail  to  provide  a 
system  that  assures  greater  uniformity  and  predictability.   They  simultaneously 
eliminate  the  statutory  provisions  that  assures  the  public  that  remedies  wilt  in  fact 
protect  them  over  the  decades  these  wastes  may  be  a  threat  to  health  and  the 
environment.  While  it  is  clear  that  Congress  will  re-visit  the  "checks  and  balances" 
it  enacted  in  the  remedy  provisions  in  order  to  modify  them,  it  should  not  eliminate 
them  without  substituting  others  so  that  the  American. public  can  be  sure  that  the 
health  and  environmental  concerns  they  have  for  their  well  being  and  the  well 
being  of  their  chHdren  and  grandchildren. 

It  is  important  to  put  the  discussion  of  the  remedy  provisions  in  perspective.  A 
key  element  of  the  remedy  provisions  passed  by  Congress  in  SARA  is  the 
prohibition  against  legal  challenge  to  the  protectiveness  of  a  remedy  selected  by 
the  Administrator  until  after  the  remedy  has  been- implemented.   Because  this 
limitation  prevents  members  of  the  community  from  using  the  court  system  to 


278 


protect  themselves,  SARA  contains  statutory  requirements  aimed  at  buiFdTng  in 
some  protections.  These  include  the  application  of  other  Federal  and  State 
environmental  standards  and  criteria,  requiring  a  preference  for  treatment  and 
permanence,  a  five  year  review  process  for  sites  left  in  containment,  groundwater 
treatment  requirements.  The  Clinton  Administration  bill  eliminates  or  drastically 
reduces  each  of  these  requirements.   At  the  same  time,  the  Clinton  bill  elevates 
cost,  land  use,  and  site-specific  risk  assessment  in  importance  as  factors  in  remedy 
selection  which  are  likely  to  weigh  in  favor  of  less  protective  remedies. 

The  Clinton  Bill  Eliminates  the  Preference  for  Treatment  and  Permanence 

The  principal  reason  Cortgress  placed  emphasis  on  treating  the  hazardous 
characteristics  of  the  hazardous  substances  at  Superfund  sites  in  SARA  was 
because  Congress  recognized  the  unreliability  of  land  disposal  of   these  substances 
either  at  the  site  or  off  sites  at  a  hazardous  waste  landfill.   There  is  nothing  in  our 
experience  in  the  seven  years  since  SARA  was  enactea  that  would  indicate 
Congress's  judgment  was  in  error.   Congress  was  also  responding  to  an  era  of 
improper  implementation  of  Superfund  under  Anne  Gorsuch  and  Rita  Lavell  marked 
by  so-  called  "sweetheart  deals"  allowing  disposal  of  Superfund  wastes  at  leaking 
landfills  and  band-aid  remedies  at  others.  The  Clinton  bill  eliminates  the  statutory 
requirements  that  place  the  emphasis  on  addressing  the  persistence,  toxicity, 
mobility  and  propensity  for  bioaccumulation  of  the  wastes.    It  eliminates  the 
detailed  requirements  that  the  uncertainties  of  land  disposal,  long  term 
maintenance  costs,  the  costs  of  future  response  to  non-permanent  remedies  alt  be 
specificalty  considered  during  remedy  selection. (See  Section  121  (b){A)-{G))  The 
Clinton  bill  replaces  these  factors  with  general  language  requiring  the  consideration 
of  remedy  effectiveness,  long-ternn  reliability  and  reasonableness  of  cost. 

The  Clinton  bill  also  requires  treatment  of  "hot  spots"  in  narrowly  defined 
circumstances  where  "discrete"  concentrations  of  toxics  iare  found  to  be  "highly" 
toxic  or  mobile  and  can  not  be  reliably  contained  and  present  a" significant"  risk  to 
health  or  the  environment.  This  requirement  can  be  waived  based  on 
"disproportionate"  cost,  although  the  biH  never  defines  what  proportionate  costs 
would  be  weighed  to  make  such  a  determination.  Under  such  multiple  conditions, 
the  Administrator  should  be  able  to  elFminate  any  area  from  treatment  that  she 
wants.    I  would  like  to  provide  an  addendum  to  my  testimony  that  would  assess 
the  impact  of  these  provisions  on  sites  where  treatment  is  currently  a  significant 
part  of  the  remedy  selected. 

The  Clinton  Bill  Eliminates  Standards  and  Requirements  of 
Other  Federal  and  State  Laws 

Under  SARA,  a  remedy  must  achieve  a  cleanup  level  established  under  the 
applicable,  relevant,  and  appropriate  standards  and  requirements  of  other  Federal 
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and  State  laws.   The  concept  of  incorporating  this  requirement  was  to  take 
advantage  of  the  work  and  expertise  that  had  already  been  put  into,  the 
development  of  these  requirements.  The  Administrator  would  not  have  to  go  over 
the  same  technical  ground  and,  in  most  cases,  would  be  using  requirements  which 
had  been  established  using  a  public  process; 

From  the  public's  standpoint,  the  application  of  these  requirements  provided 
some  assurance  that  the  protection  of  health  and  environment  being  provided 
under  Superfund  would  be  no  less  than  that  provided,  in  other  health  and 
environmental  laws.   In  other  words,  these  requirements  operated  as  a' "safety 
net". 

Of  course,  the  mandatory  application  of  state  requirements  was  also  intended 
ta  preserve  the  tradition  found  in  nearly  alt  federal  environmental  laws,  that  states 
have  the  right  to  set  more  stringent  health  and  environmental  requirements  in  order 
to  meet  the  special  needs  and  desires  of  its  citizens. 

There  is  little  question  that  these  federal  and  state  requirements  have  generated 
controversy  and  contributed  to  delay  in  setting  cleanup  requirements.  This  is 
especially  true  of  requirements  that  were  not  legally  applicable  but  could  be  found 
to  be  relevant  and  appropriate.   It  is  also  true  of  more  stringent  State  requirements. 
However,  these  problems  could  have  b«en  addressed  in  ways  short  of  the 
wholesale  elimination  found  in  the  Clinton  bill.   The  only  requirements  that  remain 
under  the  Clinton  bill  are  those  Federal  requirements  which  are  legally  applicable 
and  the  Administrator  finds  are  "suitable"  and  state  laws  specifically  applicable  to 
remediation  using  a  "best  available  scientific  evidence"  test.  Is  there  any  question 
that  water  quality  criteria  and  standards  applicable  under  the  Clean  Water  Act  or 
that  applicable  Clean  Air  Act  standards  and  requirements  must  be  met  whether  the 
Administrator  thinks  they  are  suitable  or  not?   We  believe  that  federal  standards 
and  requirements  that  are  applicable  must  be  met  unless  the  remedy  qualifies  for  a 
waiver  based  on  technological  infeasibility  as  provided  for  under  the  existing 
Superfund  law.    Communities  will  not  feel  safe  if  even  these  basic  requirements 
are  subject  to  negotiation  on  a  case  by  case  basis. 

The  Clinton  Bill  Fails  To  Define  Role  For  Land  Use 

It  is  important  to  put  a  discussion  of  the  role  of  land  use  in  cleanup 
decision-making  into  perspective.   It  is  safe  to  say  that  incorrect  assumptions 
about  land  use  is  what  got  us  here.    Love  Canal,  the  highly  publicized  case 
considered  to  be  the  "Mother  of.  Superfund",  is  a  classic  example  of  unanticipated 
changes  in  land  use  resulting  in  a  public  hazard.   In  this  case,  a  chemical  waste 
dump  was  converted  to  a  school  yard  and  residential  housing.   It  sure  seemed  like 
a  swell  idea  at  the  time.  Our  inability  to  either  predict  or  effectively  control  land 
use  at  and  around  Superfund  sites  cuts  to  the  heart  the  cleanup  remedy  debate. 
Reliance  on  predictions  of  land  use  and  undependable  land  use  controls  creates  a 
much  higher  risk  that  future  generations  will  he  saddled  with  cleanup  obligations 
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this  generation  failed  to  address.    How  many  examples  do  we  need  to  learn  this 
lesson?.  It  was  just  a  year  ago  that  the  U.S.  Army  was  unearthing  abandoned 
ordnance  in  the  backyards  of  million  dollar  homes  in  Northwest  Washington,  D.C. 

The  Clinton  biir requires  the  Administrator  to  factor  in  "reasonably  anticipated 
future  land  use"  with  no  limitations  and  no  new  authority  to  assure  such  land  use 
assumptions  can  be  enforced  and  maintained  over  the  decades  a  contairfment  site 
may  pose  a  threat  to  health  and  the  environment.   While  we  believe  that  land  use 
can  be  taken  into  account  in  the  establishment  of  remedies  at  some  sites,  this 
process  must  be  limited  and  well   defined.   At  the  heart  such  a  process  must  be 
conservative  assumption  about  land  use  the  provide  assurances  that  we  will  not 
-repeat  the  mistakes  of  Love  Canal  and  leave  them  as  a  legacy  for  future 
generations. 

The  Clinton  Bill  Allows  Unproven  Risk  Assessment  To  Override 
National  Cleanup  Levels 

The  site  specific  risk  assessment  process  takes  the  problems  associated  with 
factoring  in  land  use  and  multiplies  them  exponentially.  This  is  because  the  risk 
assessment  methodology  factors  in  a  myriad  assumption  about  the  "fate  and 
transport"  of  various  substances  at  the  site  and  the  exposure  and  "dose- 
response"  relationship  of  the  individuals  who  may  encounter  these  substances; 
Usually,  this  methodology  uses  conservative  assumptions  to  guard  against  the 
probability  of  error  and  to  provide  a  "margin  of  error"  for  unknown  factors.   As  a 
result,  site  specific  risk  assessment  is  considered  by  many  to  be  unreliable;  yielding 
varying  and  highly  manipulable  results  depending  upon  the  assumptions  factored  in 
and  how  they  are  factored.  The  Clinton  bill  exacerbates  this  problems  by  requiring 
that  the  risk  assessment  protocol  to  be  used  must  be  based  on  "realistic" 
assumptions.   This  eliminates  the  "margin  of  error"  safeguard  provided  by  a 
..technique  that  uses  conservative  assumptions.  Those  who  insist  on  the  use  of 
"realistic"  assumptions  should  be  prepared  to  include   a  few  "realistic" 
assumptions  about  such  factors  as:  lack  of  access  of  exposed  community  residents 
to  health  care,  the  exposure  of  residents  to  high  levels  of  toxics  from  other 
pollution  sources  and  in  the  work  place,  and  the  lack  of  proper  nutrition  among 
community  residents.   These  are  the  assumptions  that  are  "realistic"  to  residents 
of  many  minority  and  impacted  communities  at  Superfund  sites,  as  weH  as  other- 
toxic  waste  -siteis. 

Notwithstanding  the  highly  variable  result  that  the  use  of  risk  assessment 
may  yield,  the  Clinton  bill  would  allow  this  assessment  to  be  used  to  by-pass 
national  generic  cleanup  levels  and  national  generic  remedies  whenever  the 
Administrator  deemed  such  use  "appropriate".   Of  course,  as  we  all  know,  it  is  not 
just  the  Administrator  who  makes  this  determination.    Under  current  law,  the 
remedy  selectiorv  authority  is  delegated  to  EPA's  Regional  Administrator  and,  under 
the  Clinton  bill,  state  officials  would  have  this  pawer.   Thus,  it  is  deaf  that 
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site  specific  risk  assessment  will  be  used  on  a  broad  basis  under  a  wide  variety  of 
circumstances  rendering  the  generic  cleanup  levels  and  generic  remedies, 
meaningless. 


The  Clinton  Bill  Allows  Cost  To  Override  Effectiveness  of  Remedies 

The  current  law  requires  the  Administrator  to  choose  the  most  cost-effective 
remedy  among  the  alternatives  that  protect  public  health  and  the  environment,  and 
incorporate  a  preference  for  treatment  and  permanence.  Tht  Clinton  bill  retains 
the  cost-effectiveness  mandate  while  eliminating  the  preference  for  permanence 
i  and  treatment  and  additionally,  requires  the  Administrator  to  consider  the 
reasonableness  of  the  cost  relative  to  the  effectiveness  of  the  remedy  and  the 
long-term  reliability  of  the  remedy.   The  provisions  provide  no  criteria  or  limitation 
that  would  prevent  the  Administrator  from  lowering  the  reliabiiity  or  effectiveness 
of  the  remedy  based  on  this  undefined  "reasonable  cost"  factor.   Although  the 
remedy  must  otill  be  "protective  of  human  health  and  the  environment"  goal,  the 
Clinton  bill  allows  the  Administrator  vast  flexibility  in  determining  how  protective  a 
remedy  must  be  and  when  this  goal  will  be  met  and  for  how  long. 

The  Clinton  Bill's  State  Delegation  Provisions  Eliminates 
Uniformity  and  Protectiveness  in  Remedy  Selection 

Although  my  testimony  has  already  identified  numerous  provisions  in  the 
Clinton  bill  that  reduce  the  prospective  of  achieving  uniformity,  predictability  and 
protectiveness  in  remedy  selection,  the  provisions  that  most  assure  these  goals  will 
not  be  met  are  found  in  the  State  delegation  section  of  the  Clinton  bill.   The 
Clinton  bill  would  authorize  delegation  of  the  remedy  selection  authority,  and  all 
other  authority,  to  any  state  with  a  program  deemed  to  be  "substantially 
..consistent."  Although  this  term  is  not  defined  in  the  bilU  we  must  assume  that  a 
state  program  could  contain  at  least  as  much  variation  and  flexibility  in  remedy 
selection  as  is  found  in  the  program  prescribed  by  the  Clinton  bill  itself.    We  note 
that  the  bill  does  retain  the  authority  for  EPA  to  require  states  to  modify  a  selected 
remedy  or  take  a  response  action  where  a  state  has  failed  to  do  so.   However^  we 
have  little  confidence  that  EPA  has  the  resources  to  use  these  authorities  to 
achieve  the  needed  uniformity,  predictability  and  protectiveness  the  remedy 
selection  process  needs. 

Public  Participation  In  the  Clinton  Bill  Must  Be  Strengthened 

Any  proposal  that  weakens  the  statutory  protections  of  the  current  Superfund 
law  and  maintains  the  current  limrtation  of  judicial  review  of  the  remedy  by 
residents  of  affected  communities  must  provide  such  residents  with  the  ability  to 
participate  in  all  retevantcleanup  decision-making.  This  should  include  decisions 
ranging  from  analysis  of  the  site,  ranking  the  site  and  remedy  selection. 
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implementation  and  maintenance.   Furthermore,  citlzenis  must  have  access  to 
information  and  expertise  to  assure  their  participatiorr  is  informed  participation.   Irr 
other  words,  if  we  are  going  to  weaken  the  law  so  that  the  law  does  not  protect 
citizens,  they  must  have  the  tools  necessary  to  protect  themselves  by  participating 
in  key  cleanup  decisions  themselves. 

The  National  Commission  on  Superfund  recommendations  contain  proposals  to 
strengthen  public  participation  that  largely  meet  this  goal.    Under  the  Commission 
proposals  citizens  essentially  have  a  right  to  participate  in  key  decision-making  at 
each  site.   They  are  provided  the  resources  to  become  informed  participants.   An 
important  feature  of  the  Commission  recommendations  is  the  creation  of 
state-wide  organizations  whose  mandate  would  be  to  actually  recruit  citizen 
participation  so  that  never  again  would  substantial  numbers  of  Superfund 
community  residents  raise  the  cry  that  they  had  been  left  out. 

The  Clinton  bill  clearly  recognizes  the  importance  of  public  participation.   It 
includes  the  framework  of  the  Commission  recommendations  but  leaves  out 
important  elements.   The  Clinton  bill  does  not  guarantee  citizens  the  right 
participation.    It  leaves  much  of  the  timing  of  participation  to  the  discretion  of  the 
Administrator,  does  not  assure  Community  Working  Groups  wilt  have  the  resources 
to  effectively  participate,  and  limits  the  role  of  the  Citizen  Information  Access 
Organizations  to  that  of  an  information  clearinghouse. 

Conclusion 

The  weaknesses  of  the  Clinton  bill  are  widespread  and  serious.   The 
unacceptable  changes  to  the  remedy  selection  are  central  to  the  problems  of  the 
bill,  but  as  I  have  already  described,  by  no  means  limited  to  those  provisions.  The 
Sierra  Club  urges  the  Committee  to  set  this  bill  aside  and  begin  anew.    We  do  not 
believe  that  a  process  that  starts  with  the  Clinton  bill  and  considers  strengthening 
and  weakening  amendments  can  yield  legisiation  that  can  achieve  the  consensus 
needed  to  move  through  the  legislative  process  in  the  time  that  remains.   We 
recommend  that  the  Committee  start  with  the' National  Commission  on  Superfund 
proposals  which  already  have  a  critical  mass  of  support.  The  objective  must  be  to 
narrow  the  range  of  changes  needed  to  a  proposal  to  solidify  the  critical  mass  of 
support  needed  to  move  it  through  Congress  quickly."  The  Clinton  bill  does  not 
have  the  core  of  support  such  a  legislative  vehicle  needs. 
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Prepared  Statement  of  Robert  W.  Varney,  Commissioner,  New  Hampshire 
Department  of  Environmental  Services 

Good  Morning,  Mr.  Chairman.  I  am  Robert  W.  Varney,  Commissioner  of  the  De- 
partment of  Environmental  Services  for  the  State  of  New  Hampshire.  I  am  here 
today  to  testify  on  behalf  of  the  National  Governors'  Association,  as  well  as  for  the 
Governor  of  New  Hampshire,  Stephen  Merrill.  I  also  represent  the  New  England 
Environmental  Commissioners  on  the  State/ EPA  Operations  Committee  and  am  a 
member  of  the  State/EPA  Superfund  Policy  Forum,  a  group  of  State  environmental 
commissioners  and  Superfund  managers  that  meets  periodically  with  EPA  officials 
to  discuss  ways  to  improve  the  State/Federal  relationship  under  Superfund.  EPA's 
Deputy  Administrator,  Robert  Sussman,  and  Assistant  Administrator  of  the  Office 
of  Solid  Waste  and  Emergency  Response,  Elliot  Laws,  and  his  staff  should  be  com- 
mended for  their  efforts  in  working  with  the  States  to  improve  the  Superfund  proc- 
ess. I  am  pleased  to  have  this  opportunity  to  present  a  State  government  perspective 
on  the  Administration's  bill  (S.  1834)  to  reauthorize  and  reform  Superfund. 

As  you  are  probably  aware.  States  have  been  pla3ang  an  increasingly  large  role  in 
the  clean-up  of  contaminated  sites  since  the  enactment  of  the  Comprehensive  Envi- 
ronmental Response  Compensation  and  Liability  Act  (CERCLA),  commonly  known 
as  Superfund,  in  1980.  The  Federal  Superfund  program  addresses  a  relatively  small 
number  of  sites.  While  an  estimated  23,000  contaminated  sites  require  clean-up 
across  the  Nation,  approximately  1,300  sites  (6  percent)  are  on  the  National  Priority 
List  (NPL)  and  clean-up  has  been  completed  at  only  225  (or  17  percent)  of  these  NPL 
sites. 

To  address  this  tremendous  gap,  States  have  developed  their  own  clean-up  pro- 
grams. More  than  40  States  have  adopted  a  State  Superfund  law  based  on  some 
form  of  liability  and  have  also  developed  funding  authorities  to  assist  in  carrying 
out  clean-ups.  In  addition  to  meeting  certain  responsibilities  at  NPL  sites,  such  as 
performing  response  actions,  signing  Records  of  Decision,  and  providing  the  neces- 
sary State  funds  for  clean-up.  State  programs  also  have  taken  on  enforcement  and 
funding  responsibilities  at  non-NPL  sites.  In  fact.  States  now  remediate  the  vast  ma- 
jority of  contaminated  sites  in  this  country  and  will  continue  to  do  so.  Obviously, 
changes  to  CERCLA  will  have  a  significant  impact  on  State  programs  not  only  at 
NPL  sites,  but  at  non-NPL  sites  due  to  pressure  from  liable  parties  to  conform  State 
programs  with  the  new  Federal  requirements. 

In  reviewing,  S.  1834  we  are  pleased  to  see  that  it  addresses  each  of  the  priority 
issues  identified  by  the  Governors  in  their  National  Governors  Association  policy 
statement,  which  I  have  attached  for  inclusion  in  the  record.  We  commend  the  Ad- 
ministration for  developing  the  legislation,  and  you,  Mr.  Chairman,  for  introducing 
the  bill  with  Senator  Baucus.  We  look  forward  to  working  with  you  over  the  next 
several  months  to  address  some  of  our  remaining  concerns. 

State  Authorization/Referral 

First,  we  are  disturbed  to  note  that  the  bill  deletes  Section  121(f)  of  CERCLA,  a 
change  that  would  affect  all  States  that  are  not  fully  authorized  under  the  new  bill. 
This  section  contains  authority  for,  in  the  words  of  the  statute  "substantial  and 
meaningful  involvement  by  each  State  in  initiation,  development,  and  selection  of 
remedial  actions  to  be  undertaken  in  that  State."  It  outlines  the  participation  of 
States  in  each  part  of  the  evaluation  and  clean-up  process  and  provides  for  State 
concurrence  in  deleting  sites  from  the  NPL.  Because  all  States  are  required  to  pay  a 
share  of  remedial  action  and  operations  and  maintenance  costs,  we  must  have  these 
avenues  for  involvement  and  urge  the  Congress  to  strike  this  deletion. 

Because  States  will  continue  to  play  a  large  role  in  the  ciean-up  of  contaminated 
sites,  we  are  very  pleased  to  see  that  the  bill  provides  authority  for  willing  and 
qualified  States  to  manage  the  rem.edial  program  for  all  sites,  categories  of  sites,  or 
individual  sites.  The  Governors  have  argued  that  providing  such  authority  will 
reduce  the  current  duplication  of  effort  at  sites  and  maximize  the  effectiveness  of 
public  and  private  resources.  A  recently  released  NGA  publication,  Reinventing  Su- 
perfund, provides  detailed  information  on  this  topic  and  has  been  sent  to  the  full 
Committee  membership. 

We  offer  the  following  suggestions  to  improve  the  State  authorization  and  referral 
section  of  S.  1834. 

Universe  of  Sites.  Under  S.  1834,  States  would  assume  Superfund  authority  at 
NPL  and  proposed  NPL  sites.  As  mentioned  previously,  this  is  only  a  small  subset  of 
the  universe  of  sites  within  a  State,  and  State/Federal  conflicts  occur  at  non-NPL 
sites  as  well.  For  instance,  the  Federal  site  assessment  program  can  conflict  with 
State  activities  at  non-NPL  sites  by  interrupting  ongoing  remedial  actions  directed 
by  States.  Superfund  also  allows  EPA  to  unilaterally  initiate  enforcement  actions  at 
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contaminated  sites  already  under  State  enforcement  authority  even  at  non-NPL 
sites.  Consequently,  some  potentially  responsible  parties  (PRPs)  are  willing  to  con- 
duct clean-ups  under  a  State  program  at  non-NPL  sites,  however,  they  are  reluctant 
to  do  so  because  of  concern  that  a  second  clean-up  nay  be  subsequently  required  if 
the  site  is  ever  listed  on  the  NPL.  Maintaining  the  distinction  between  non-NPL 
and  NPL  sites  also  means  that  there  will  continue  to  be  two  distinct  clean-up  pro- 
grams with  different  clean-up  requirements  and  liability  allocation  systems. 

The  Governors  have  recommended  that  authorization  apply  to  all  sites  within  a 
State.  States  would  compile  a  list  of  all  sites  that  present  a  risk  exposure  level 
higher  than  a  congressionally  determined  national  risk  management  target  aimed 
at  protecting  human  health  and  the  environment.  Sites  below  that  risk  level  would 
not  be  subject  to  CERCLA  liability.  The  list  would  represent  all  sites  requiring  re- 
mediation and  would  involve  a  less  onerous  and  expensive  process  than  the  current 
site  assessment  and  Hazard  Ranking  System.  Sites  would  be  ranked  within  each 
State  according  to  level  of  risk  exposure  and  other  factors.  Enforcement  actions 
would  be  taken  at  all  sites  to  secure  funding  from  responsible  parties,  and  where 
responsible  parties  have  not  been  identified  or  have  not  been  cooperative,  a  priori- 
tized funding  list  would  be  developed  for  use  of  Superfund  monies.  Funding  would 
be  allocated  based  on  national  and  regional  priorities. 

S.  1834  contains  a  requirement  that  States  maintain  a  State  registry  of  sites,  but 
it  is  composed  of  those  presenting  a  current  or  potential  hazard  to  human  health  or 
the  environment.  This  is  closer  to  the  current  CERCHS  list  than  a  true  list  of  sites 
requiring  clean-ups  and,  without  a  means  of  removing  sites  from  the  list,  it  may  not 
serve  as  a  source  of  useful  public  information.  Moreover,  there  appears  to  be  no 
Federal  funding  source  for  this  requirement. 

Qualifying  Criteria  and  EPA  Oversight.  The  qualifying  criteria  for  State  authori- 
zation and  the  level  of  EPA  oversight  will  be  extremely  important  to  States  in  their 
decisions  about  whether  to  apply  for  authorization.  State  programs  are  prepared  to 
be  fully  accountable  for  the  use  of  public  resources  and  for  the  effectiveness  of  their 
clean-ups,  but  wide  flexibility  is  needed  in  how  these  responsibilities  are  carried  out. 
A  broad  range  of  management  decisions  are  needed  to  reach  the  necessary  results 
in  a  clean-up  and  EPA's  determination  of  qualification  must  recognize  this. 

We  are  particularly  concerned  about  the  Modification  of  Response  section  in  the 
bill  which  gives  the  EPA  administrator  authority  to  withhold  the  distribution  of 
fund  monies  for  a  selected  response  action  or  to  withdraw  all  or  part  of  the  State's 
authorization  or  referral  if  he  or  she  feels  that  the  State  has  not  adequately  re- 
sponded to  an  EPA  request  to  modify  a  certain  State-selected  remedy.  We  support 
EPA  review  of  State  programs;  however,  such  a  site-by-site  review  will  only  add  to 
the  current  duplication  of  effort  between  States  and  the  Federal  Government.  We 
also  believe  Congress  should  direct  EPA  to  work  with  the  States  in  developing  the 
qualifying  criteria  the  same  way  the  bill  requires  their  involvement  in  developing 
the  criteria  for  EPA's  oversight. 

More  Stringent  State  Standards.  Under  S.  1834,  neither  the  fund  nor  responsible 
parties  can  be  held  responsible  for  the  incremental  increase  in  costs  associated  with 
a  State  decision  to  select  a  response  action  more  stringent  than  what  is  required  by 
the  clean-up  standards  and  levels  prescribed  in  the  bill.  We  object  to  this  provision 
because  the  clean-up  standards  in  the  bill  are  required  to  comply  only  with  State 
environmental  law  specifically  addressing  remedial  action  that  is  adopted  with  "the 
best  scientific  evidence  through  a  public  process."  We  believe  this  is  preemptive  of 
State  laws. 

Role  of  Non-Authorized  States  at  NPL  Sites.  The  bill  prohibits  States  without  au- 
thorization or  referral  authority  from  taking  any  action  at  an  NPL  or  proposed  NPL 
site.  The  Governors  support  the  10th  Circuit  decision  in  U.S.  v.  Colorado.  That 
ruling  established  that  CERCLA  does  not  prohibit  State  enforcement  of  the  clean-up 
of  a  site  once  it's  placed  on  the  NPL.  This  provision  runs  counter  to  the  decision  and 
we  urge  that  it  be  removed.  Such  a  provision  would  be  particularly  harmful  if 
States  could  not  respond  in  emergency  situations,  such  as  explosions  and  fires, 
where  Federal  personnel  and  equipment  are  not  located  near  the  site.  Our  experi- 
ence is  that  the  public  does  not  make  a  distinction  between  Federal  and  state-man- 
aged sites  and  expects  their  local  or  State  government  to  take  action. 

Assuring  Disposal  Capacity  for  Hazardous  Wastes 

It  is  our  understanding  that  Section  205  would  modify  the  law  so  that  remedial 
action  money  would  be  withheld  only  in  States  that  did  not  submit  a  report  describ- 
ing their  plans  for  adequate  disposal  capacity.  The  current  law  penalizes  States  that 
have  not  certified  to  EPA  that  the  State  has  sufficient  capacity  to  manage  the  haz- 
ardous waste  they  are  likely  to  generate  over  the  next  20  years. 
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We  applaud  this  change.  The  hazardous  waste  capacity  requirements  have  been 
ineffective  in  addressing  the  inequities  that  have  occurred  among  States  because 
State  government  is  hmited  in  its  legal  ability  to  control  the  import  of  hazardous 
waste  which  often  consumes  disposal  capacity.  The  Governors  believe  this  issue 
needs  to  be  addressed,  perhaps  within  the  Resource  Conservation  and  Recovery  Act, 
and  have  recommended  that  C!ongress  provide  States  authority  to  levy  fees  on  haz- 
ardous weiste  imports. 

State  Cost  Share 

S.  1834  modifies  the  State  cost-share  so  that  States  pay  15  percent  of  the  "costs  of 
all  response  actions  and  program  support  or  other  costs  for  which  the  State  receives 
funds  from  the  Fund  under  this  section."  Currently,  States  are  responsible  for  10 
percent  of  the  costs  of  the  response  action  only  and  100  percent  of  the  costs  of  oper- 
ation and  maintenance.  Fund-financed  program  support  and  other  costs,  such  as  re- 
medial investigation/feasibility  studies,  amount  to  a  significant  portion  of  the  total 
remediation  costs  and  are  not  currently  subject  to  the  State  match. 

Also  relevant  to  this  new  State  match  is  the  bill's  liability  allocation  system. 
Whereas  responsible  parties  are  currently  liable  for  the  shares  attributable  to  insol- 
vent or  defunct  responsible  parties,  known  as  "orphan  shares,"  under  S.  1834,  the 
fund  would  reimburse  these  shares.  This  contribution  may  amount  to  a  significant 
amount,  and  States,  of  course,  would  be  required  to  cover  15  percent  of  it.  The  same 
is  true  for  clean-ups  involving  municipal  solid  waste.  If  costs  attributable  to  munici- 
pal solid  waste  exceed  the  10  percent  liability  cap  for  generators  and  transporters, 
the  fund  will  cover  the  difference  and  States  will  be  required  to  pay  15  percent.  Al- 
though we  have  not  calculated  the  cumulative  effect  of  these  changes  on  the  State 
cost  share,  it  appears  that  a  significantly  larger  State  contribution  may  result  in 
some  cases. 

The  Governors  have  recommended  that  the  State  match  for  both  clean-up  actions 
and  operations  and  maintenance  be  10  percent  for  all  sites. 

Voluntary  Clean-ups 

We  are  pleased  to  see  that  the  bill  recognizes  the  primary  role  of  State  govern- 
ments in  overseeing  voluntary  clean-ups.  One  of  the  largest  impediments  for  State 
voluntary  clean-up  programs,  however,  is  the  fact  that  States  cannot  determine  fi- 
nality of  clean-up  at  these  sites,  and  without  that  assurance,  responsible  parties 
may  be  reluctant  to  participate.  A  congressionally  determined  risk  exposure  stand- 
ard would  allow  States  to  determine  if  a  site  should  be  free  of  CERCLA  liability.  We 
are  also  concerned  about  the  bill's  provisions  to  provide  technical  assistance 
throughout  each  voluntary  clean-up  and  have  the  capability  of  assuring  the  respon- 
sibility for  undertaking  a  clean-up  if  the  current  owner  or  prospective  purchaser 
fails  or  refuses  to  complete  the  necessary  clean-ups.  This  could  attempt  to  force  a 
certain  priority-setting  scheme  onto  States.  Last,  we  propose  that  grant  funding  be 
provided  for  State  voluntary  clean-up  programs. 

Effect  of  Liability  Allocation  System  on  State  Programs 

In  addition  to  the  State  cost-share  issue  mentioned  previously,  the  allocation 
system  proposed  in  the  bill  would  affect  State  programs  in  several  ways.  The  orphan 
share  reimbursement  may  produce  a  strong  financial  incentive  for  responsible  par- 
ties to  wait  to  be  listed  on  the  NPL  rather  than  settle  with  a  State  or  enter  a  State 
voluntary  clean-up  program.  We  are  also  concerned  that  responsible  parties  will  pay 
their  "fair  share",  obtain  a  final  covenant  that  releases  them  from  future  liability 
and  leave  EPA  or  the  authorized  State  to  complete  the  clean-up.  States  rely  on  re- 
sponsible parties  to  conduct  the  actual  clean-ups  and  we  believe  this  is  key  to  main- 
taining a  strong  pace  on  clean-ups. 

Effect  of  Environmental  Insurance  Resolution  Fund  on  State  Programs 

Again,  unless  the  fund  covers  more  than  NPL  sites,  it  will  be  difficult  for  States 
to  obtain  agreements  from  responsible  parties  at  sites  where  hazardous  waste  was 
disposed  of  on  or  before  December  31,  1985. 

Effect  of  Clean-up  on  State  Programs 

EPA  is  directed  in  the  bill  to  promulgate  a  national  risk  protocol  for  conducting 
risk  assessments,  but  it  is  unclear  whether  a  risk  range  or  single  risk  standard  will 
be  employed.  We  believe  Congress  should  use  its  authority  to  set  a  single  risk  stand- 
ard. The  current  target  risk  range  of  10"^  to  10"^  has  fostered  lengthy  debates  over 
what  form  a  remediation  should  take  and  whether  remediation  is  even  necessary. 
Eliminating  these  debates  by  providing  definitive  risk  guidance  would  greatly  in- 
crease the  pace  of  clean-ups  and  ensure  equal  protection  for  all  citizens  throughout 
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this  country.  State  experience  shows  that  models  for  calculating  the  actual  allow- 
able contaminant  concentrations  for  various  environmental  media  at  Superfund 
sites  can  be  easily  developed  using  a  single  target  risk  goal. 

State  Grants 

In  order  for  State  programs  to  continue  to  develop,  and  to  meet  the  increased  re- 
sponsibilities assigned  to  States  in  this  legislation,  sufficient  sources  are  needed.  We 
recommend  that  State  program  development  grants  be  added  to  the  bill.  These 
grants  should  allow  for  State  flexibility  and  minimize  bureaucratic  administrative 
requirements,  while  holding  the  State  accountable  through  meaningful  and  measur- 
able performance  criteria. 

Thank  you  very  much  for  this  opportunity  to  testify.  We  look  forward  to  working 
with  you  on  these  matters  and  in  securing  passage  of  Superfund  legislation  this 
year. 

National  Governors  Association, 
Hall  of  the  States,  444  North  Capitol  Street, 

Washington,  DC  20001-1572. 

NR-5.  Superfund 

5.1  Preamble 

Enactment  of  the  Comprehensive  Environmental  Response,  Compensation,  and  Li- 
ability Act  (CERCLA)  in  1980  marked  the  beginning  of  Superfund,  one  of  the  na- 
tion's most  ambitious,  expensive,  and  controversial  environmental  restoration  pro- 
grams. In  recent  years,  Superfund  has  come  under  increasing  scrutiny  by  the  U.S. 
Environmental  Protection  Agency  (EPA),  States,  environmental  groups,  and  the 
business  community.  Although  these  stakeholders  often  have  widely  divergent  views 
about  what  is  right  and  wrong  with  Superfund  and  how  it  should  be  changed,  they 
all  share  concerns  about  the  efficiency,  effectiveness,  and  equity  of  Superfund  clean- 
ups. Clearly,  a  variety  of  legislative  remedies  and  regulatory  and  administrative 
changes  are  needed  to  improve  the  program's  ability  to  expeditiously  clean  up  the 
nation's  worst  hazardous  waste  sites.  The  Governors  look  forward  to  participating  in 
this  process  and  to  playing  a  major  role  in  the  implementation  of  the  national  haz- 
ardous waste  site  clean-up  effort. 

5.2  Streamlining  the  Programs 

The  Governors  believe  that  centralized  decisionmaking  has  slowed  unnecessarily 
the  Superfund  program  and  that  the  protection  of  public  health  and  ecosystems  de- 
mands quicker  response  actions.  The  site  assessment  and  remedial  action  programs 
are  particularly  cumbersome.  They  should  be  streamlined  by  focusing  Superfund 
regulations  and  guidance  more  on  specifying  the  desired  end  results  of  clean-up  ac- 
tions and  less  on  the  process  for  determining  such  results.  This  can  be  achieved  by 
less  reliance  on  site-specific  investigations,  risk  assessments,  and  remedy  selection 
procedures,  and  by  greater  use  of  standardized  processes  for  setting  clean-up  levels. 
"Presumptive"  remedies  should  be  available  for  more  immediate  use  at  sites  fitting 
certain  generic  contamination,  population,  and  hydrogeologic  conditions. 

EPA,  States,  and  responsible  parties  have  been  hampered  in  site  clean-up  deci- 
sions by  the  lack  of  a  clear  definition  of  "how  clean  is  clean."  EPA  should  be  direct- 
ed to  work  in  close  cooperation  with  States  to  develop  criteria  or  guidelines  for  the 
national  contingency  plan  on  the  level  of  remedial  action  that  is  acceptable  to  pro- 
tect public  health  and  the  environment.  These  criteria  or  guidelines  should  reflect 
considerations  such  as  relevant  and  appropriate  Federal  and  State  standards,  insti- 
tutional controls,  the  hazardous  or  toxic  materials  involved,  the  environmental 
path-ways  that  could  lead  to  human  exposure  or  environmental  damage,  the  popula- 
tion at  risk  at  a  particular  site,  and  the  cost-effectiveness  of  optional  clean-up  strate- 
gies. 

5.3  State-Federal  Role 

The  impacts  of  hazardous  waste  sites  are  felt  primarily  at  the  State  and  local 
levels,  and  the  State  role  in  the  program  needs  to  be  strengthened.  States  should 
have  a  stronger  voice  in  Superfund  decisionmaking,  and  EPA  should  be  required  to 
authorize  States  to  manage  the  remedial  program  if  they  request  such  delegation 
and  if  they  have  laws  and  regulations  at  least  as  stringent  as  those  of  EPA.  This 
will  accelerate  clean-up,  avoid  duplication  of  effort,  increase  efficiency  for  govern- 
ment and  the  private  sector,  reduce  transaction  costs,  provide  greater  certainty  in 
the  program,  and  maximize  the  effectiveness  of  limited  State  and  Federal  resources. 
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EPA  should  ensure  the  proper  implementation  of  the  program  throughout  the 
nation  by  establishing  minimum  program  requirements  for  delegation,  monitoring 
and  auditing  State  programs,  providing  technical  assistance,  and  operating  the  pro- 
gram in  States  choosing  not  to  pursue  delegation. 

CERCLA  should  be  amended  to  allow  States  to  develop  a  statewide  generic  re- 
sponse program  for  all  contaminated  sites  in  the  State,  and  the  administrator  of 
EPA  should  be  required  to  approve  such  programs  within  a  reasonable  period  or 
show  cause  as  to  why  he  or  she  has  not  done  so.  Once  this  program  has  been  ap- 
proved, the  State  should  be  permitted  to  assume  full  and  complete  responsibility  for 
management  of  the  clean-up  effort  at  all  sites  listed  by  the  State  as  requiring  clean- 
up. Such  responsibility  should  include  establishing  priorities,  undertaking  remedial 
investigations/ feasibility  studies,  selecting  remedies,  selecting  contractors,  and  con- 
ducting remedial  clean-ups.  Authorized  States  should  nominate  sites  for  Federal 
clean-up  funds,  and  EPA  should  allocate  available  funds  based  on  competing  nation- 
al and  regional  priorities. 

5.4  Liability 

The  strict,  joint,  and  several  liability  scheme  employed  by  CERCLA  provides  the 
backbone  of  the  law,  and  the  Governors  support  that  concept.  It  provides  that 
monies  will  be  returned  to  the  fund  following  fund-financed  clean-ups  and  serves  as 
a  formidable  incentive  for  parties  to  practice  pollution  prevention  and  better  waste 
management  practices  in  the  first  place.  The  Governors  also  recognize  legitimate 
problems  with  respect  to  municipal  solid  waste  landfills.  Municipalities  that  gener- 
ated or  transported  waste  to  landfills  on  the  National  Priorities  List  have  been  im- 
plicated in  third-party  lawsuits  that  are  stretching  their  limited  budgets.  The  Gover- 
nors are  encouraged  by  EPA's  initial  steps  to  streamline  the  program  administra- 
tively and  they  support  further  steps  to  speed  conflict  resolution. 

5.5  State  Program  Grants 

The  Governors  believe  that  Superfund  clean-up  will  be  faster  and  more  effective  if 
States  have  adequate  capacity  to  plan  and  implement  the  program.  To  develop  such 
capacity,  the  fund  should  be  used  to  support  grants  to  States  for  program  develop- 
ment, site  identification  and  assessment,  enforcement,  oversight,  and  administrative 
expenses  at  all  sites. 

5.6  State  Match 

The  Governors  believe  that  there  is  no  justification  for  requiring  a  larger  State 
match  for  Superfund  clean-up  at  sites  that  are  publicly  operated  than  for  private 
sites.  CERCLA  should  be  amended  to  provide  that  the  match  required  for  clean-up 
actions  is  10  percent  at  all  sites,  whether  or  not  they  are  operated  by  the  State  or  a 
political  subdivision.  The  10  percent  State  share  for  sites  operated  by  States  or  polit- 
ical subdivisions  should  be  considered  a  final  settlement  of  all  liability  under 
CERCLA  for  the  State  or  political  subdivision.  In  addition,  the  Governors  believe 
that  Congress  should  liberalize  the  conditions  under  which  States  may  generate 
credits  that  can  be  used  to  offset  the  State  match  requirement  for  remedial  actions. 
In  particular,  the  period  for  which  State  clean-up  expenditures  can  be  credited 
should  extend  from  January  1,  1978,  to  the  date  a  cooperative  agreement  was  signed 
or  clean-up  commenced  at  a  particular  site.  States  should  be  allowed  to  use  such 
credits  to  defray  the  costs  of  further  clean-up  at  that  site  or  at  other  sites  within  the 
State. 

5.7  Operation  and  Maintenance  Expenses 

CERCLA  should  be  clarified  to  provide  that  the  response  trust  fund  can  be  used  to 
support  operation  and  maintenance  activities  during  the  period  in  which  they  are 
required.  It  should  be  clear  that  these  expenditures  are  subject  to  the  same  State 
match  requirements  as  clean-up  actions. 

5.8  Natural  Resource  Damage  Claims 

The  Superfund  Amendments  and  Reauthorization  Act  of  1986  contains  a  provision 
prohibiting  States'  use  of  Superfund  monies  for  assessing  natural  resource  damages 
and  for  restoring  those  resources.  Without  the  financial  resources  to  perform  assess- 
ments, most  States  have  been  unable  to  pursue  these  important  claims.  The  Gover- 
nors urge  Congress  to  remove  the  prohibition  of  funds  for  natural  resource  damage 
assessment. 

5.9  Federal  Sites 

Clean-up  of  Federal  sites  should  be  expedited.  EPA  should  have  the  responsibility 
for  ensuring  that  remedial  actions  at  Federal  sites  are  consistent  with  the  national 
contingency  plan.  Federal  site  clean-ups  should  not  be  financed  from  the  trust  fund. 
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5.10  Voluntary  Clean-ups 

The  Governors  believe  that  voluntary  clean-up  activities  can  make  a  significant 
contribution  toward  the  nation's  hazardous  waste  clean-up  goals.  To  foster  such  vol- 
untary clean-ups,  CERCLA  should  provide  a  mechanism  through  which  parties  niay 
negotiate  and  sign  clean-up  agreements  without  having  to  admit  to  causing  an  "im- 
minent and  substantial  endangerment."  These  agreements  must  be  fully  enforcea- 
ble. They  should  have  clauses  allowing  clean-up  negotiations  to  be  reopened  in  the 
event  additional  environmental  risks  are  discovered,  which  were  unknown  at  the 
time  the  original  clean-up  agreement  was  developed,  or  in  the  event  the  selected 
remedial  action  proves  inadequate  to  protect  human  health  and  the  environment.  If 
negotiations  with  responsible  parties  do  not  result  in  acceptable  clean-up  agree- 
ments within  a  reasonable  period,  EPA  or  the  State  should  undertake  regular  clean- 
up, enforcement,  and  cost  recovery  actions.  This  recommendation  is  not  intended  to 
have  any  effect  on  other  parties'  suits  against  potentially  responsible  parties. 

5.11  Capacity  Assurance 

The  Governors  recognize  the  importance  of  ensuring  that  adequate  capacity  exists 
to  safely  treat  or  dispose  of  the  nation's  hazardous  waste.  However,  the  implementa- 
tion of  the  capacity  assurance  requirements  under  the  Superfund  Amendments  and 
Reauthorization  Act  has  been  ineffective.  The  act  provides  very  ambitious  timeta- 
bles for  States  to  develop  the  necessary  plans  and  agreements,  but  States  are  limit- 
ed in  their  legal  ability  to  control  the  interstate  transportation  and  handling  of  haz- 
ardous wastes.  The  issue  of  interstate  waste  transport  should  be  realistically  ad- 
dressed by  the  Federal  Government. 

Time  limited  (effective  August  1993-August  1995). 
Adopted  August  1993. 


Prepared  Statement  of  Dr.  J.  Winston  Porter 

Mr.  Chairman,  my  name  is  J.  Winston  Porter,  and  I  am  president  of  the  Waste 
Policy  Center  in  Sterling,  VA.  The  WPC  is  a  private  research  and  consulting  organi- 
zation which  deals  with  policy  issues  in  the  areas  of  solid  and  hazardous  wastes. 
From  1985  to  1989  I  was  the  EPA  assistant  administrator  with  responsibility  for  Su- 
perfund and  other  waste  programs. 

I  appreciate  your  request  for  me  to  present  my  views  on  the  role  of  States  in  the 
Superfund  program.  As  you  perhaps  know  from  my  February  6  article  in  the  New 
York  Times,  I  believe  that  much  of  the  Superfund  program  should  be  turned  over  to 
the  States. 

I  have  reviewed  the  proposed  Superfund  Reform  Act  of  1994  (S.  1834)  which  you 
and  Senator  Baucus  have  introduced  at  the  request  of  the  Administration.  This  pro- 
posed bill  contains  a  number  of  interesting  and  ambitious  provisions,  many  of  which 
I  have  views  on.  However,  as  you  have  requested,  I  will  focus  my  comments  on  the 
role  of  the  States. 

First,  let  me  provide  some  general  comments  on  why  the  States  should  have  the 
predominant  role  in  hazardous  waste  site  remedial  activities.  These  views  are  based 
on  my  belief  that  most  of  Superfund's  problems  are  directly,  or  indirectly,  related  to 
the  fact  that  Superfund  remedial  activities  take  too  long  (about  10  years)  and  cost 
too  much  (about  $30  million  on  average).  My  general  comments  include: 

•  Some  40  States  have  their  own  waste  site  remediation  programs.  So,  most 
States  are  having  to  participate  in  two  clean-up  programs,  one  State  and  one 
Federal.  This  is  duplicative  and  inefficient. 

•  The  States  have  proven  that  they  can  remediate  sites  at  much  less  time 
and  cost  than  the  Federal  program.  In  Minnesota,  for  example,  clean-ups  rou- 
tinely take  2  to  3  years  and  cost  less  than  $5  million.  New  York  has  remediated 
more  than  140  sites,  and  Wisconsin  has  completed  work  on  more  than  200 
sites — about  the  same  as  the  entire  Federal  program. 

•  Hazardous  waste  site  clean-ups  are  local  problems.  Unlike  air  pollution  or 
surface  water  contamination,  which  affect  entire  regions  of  the  country,  waste 
sites  usually  impact  only  the  immediate  environs  of  the  contaminated  site.  The 
States  are  much  closer  to  these  site  problems,  the  people  involved,  the  local  en- 
vironment, and  land  use  issues. 

Let  me  now  comment  on  the  parts  of  S.  1834  which  describe  the  proposed  States' 
role  in  Superfund,  including  a  process  for  delegating  certain  sites  to  the  States.  In 
general,  I  find  the  State  delegation  to  be  overly  prescriptive,  and  still  leaves  most  of 
the  key  decisions  with  EPA.  My  specific  comments  are  as  follows: 
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(1)  The  proposed  legislation  refers  to  EPA's  review  of  each  site  remedial  plan, 
and  having  the  ability  to  withhold  State  funding  or  authorization  if  the  EPA's 
concerns  are  not  met.  Thus,  this  is  not  a  true  delegation  of  authority  to  the 
States.  If  EPA  reviews  every  remedy,  we  are  right  back  to  the  interminable 
process  of  the  present  system,  or  worse. 

(2)  It  is  inappropriate  and  time  consuming  for  EPA  to  appoint  members  of  the 
proposed  Community  Working  Groups  at  each  site. 

(3)  Since  all  States  will  not  receive  delegation  for  some  or  all  of  their  sites,  it 
is  inappropriate  to  remove  the  State  involvement  activities  of  the  current  Su- 
perfund  law's  Section  121f 

(4)  I  do  not  believe  it  is  helpful  to  insist  that  all  delegated  States  conduct 
their  activities  in  almost  exactly  the  same  manner  as  the  Federal  program.  A 
good  example  is  the  cost  allocation  system  among  potentially  responsible  par- 
ties. Many  States  have  effective  programs  to  compel  PRP  clean-ups — usually 
much  faster  than  EPA.  Why  must  they  adopt  EPA's  approach? 

To  deal  with  the  above  and  other  issues  of  State  delegation  and  involvement  in 
Superfund,  let  me  propose  a  few  principles  for  your  consideration. 

•  Every  consideration  should  be  given  to  allowing  States  to  use  their  current 
legal  authorities  without  jumping  through  numerous  new  legislative  hoops. 

•  Delegation  to  the  States  should  largely  be  based  on  their  track  records  not 
hypothetical  or  future  activities.  In  short,  the  criterion  should  be  whether  the 
State  is  doing  an  effective  job,  not  adoption  of  new  bureaucratic  hurdles. 

•  Delegation  of  sites  to  States  with  effective  programs  should  be  clear  cut. 
One  of  the  worst  things  you  could  do  would  be  to  "semi-delegate"  sites,  leaving 
citizens  with  little  sense  of  who  is  in  charge. 

Mr.  Chairman,  Superfund  has  been  a  troubled,  expensive,  and  complex  program. 
It  is  time  to  try  a  fresh  and  less  complicated  approach.  The  States  should  be  the 
major  players  in  the  new  Superfund.  I  hope  my  observations  and  recommendations 
are  helpful  in  this  regard. 

I  will  be  pleased  to  respond  to  any  questions  you  may  have. 
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STATEMENrr  OF  HELEN  CUSIC 


Introduction: 

Good  morning  Mr.  Chairman  and  members  of  the  Subcommittee.  My  name  is 
Helen  Cusic  and  I'm  a  life  long  resident  of  Gary,  Indiana.   I  am  married  and 
have  two  children  ages  eight  and  ten.   I  am  presently  employed  by  the 
Grand  Calumet  Task  Force,  a  grassroots  nonprofit  environmental 
organization,  as  a  Program  Assistant. 

I  would  like  to  thank  you  for  giving  me,  the  opportunity  to  testify  and  give 
Y/ntten  testimony  about  the  Clinton  Administration's  Superfund  Reform 
proposal.   I  will  be  commenting  on  the  following  portions  of  the  proposed 
bill:    Community  Involvement,  Technical  Assistance  Grants,  and  Health 
Concerns. 

H  &  H  Enterprises  located  at  9th  and  Cline  Avenue  in  Gary,  now  one  of 
Gary's  five  :5uperfund  Sites,  is  one  of  many  environmental  and  health 
nightmare  for  the  citizens  of  Northwest  Indiana.  H  &H  Enterprises,  an 
illegal  auto  fluff  dump  site  filled  with  PCBs  was  allowed  to  begin 
operation  across  the  street,  ironically,  from  a  current  Superfund 
hazardous  waste  site  undergoing  remediation,  (Ninth  Ave.  Dump).    The  H  & 
H  site  never  had  state  or  federal  permits  to  operate.  Owners,  Gordon  Head 
and  William  Spangler,  claimed  they  were  "recycling"  the  material,  and 
eluded  the  government  for  months  with  legal  trickery,  meanwhile  hauling 
in  truckloao  after  truckload  of  contaminated  shredded  automobile 
materials.  The  Grand  Cal  Task  Force  received  citizen  complaints 
regarding  the  sites  existence  and  its  potential  hazards,  and  concerns 
were  communicated  to  local  officals  but  we  were  told  that  the  Indiana 
Department  of  Environmental  Management  (IDEM)  was  taken  action. 
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When  the  state  and  federal  pressure  became  too  heavy,  and  it  looked  as  if 
Head  and  Spangler  had  run  out  of  options,  the  dump  mysteriously  caught 
fire,  spreading  its  toxic  fumes  across  the  Hessville  neighborhood  of 
southeast  Hammond  and  all  the  way  into  Illinois.  There  have  been  several 
flare-ups  since,  as  the  fire  is  still  smoddering  deep  within  the  pile,  not 
completely  put  out.  The  most  recent  incident  in  late  April  was  bad  enough 
that  the  Hessville  community  fled  from  their  homes  and  area  schools  had 
to  be  evaluated  again.  The  community  complained  of  stinging  eyes,  raspy 
throats  and  a  fear  of  what  could  be  in  the  smoke  that  drifted  into  the 
neighborhood  from  the  blazing  pile  of  contaminated  auto  debris.  EPA  did 
not,  but  should  have  had  a  public  meeting  with  the  community  in  the  very 
beginning  explaining  what  types  of  toxic  chemicals  were  found  in  the  auto 
fluff  and  the  possible  health  affects.   Also,  EPA  did  not,  but  should  have 
met  with  the  community  after  the  fires  explaining  to  them  what  they 
were  exposed  to  and  what  was  going  to  happen  In  the  future  concerning 
this  dump.  What  we  must  remember  is  that  although  Hammond  has  been 
the  area  most  affected,  communities  In  all  directions  are  potentially  at 
risk. 

The  Lake  Michigan  Federation  and  the  Grand  Cal  Task  Force  have  done  vvhat 
Yv-as  apparently  impossible  for  the  Federal  and  State  environmental 
agencies  to  accomplish:  coordinate  and  communicate  across  state  lines  to 
share  iniormation  on  an  environmental  problem  area  known  as  H  &  H 
Enterprises 

The  Grand  Cal  Task  Force  in  Northwest  Indiana  requested  the  help  of  the 
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Lake  Michigan  Federation  in  Chicago  to  determine  the  source  of  the  PCB 
contaminated  auto-iluft  that  burned  in  the  H&  H  Enterprises  fire.  Despite 
complaints  by  environmentalists  and  local  citizenry,  the  Indiana 
Department  of  Environmental  Management  has  claimed  that  they  had  no 
reason  to  take  extraordinary  action  against  vv'hat  they  considered  an 
unpermitted  solid  waste  dump  until  the  summer  of  1992  vv'hen  a  truck 
hauling  materials  to  the  site  accidentally  dumped  its  load  on  an  exit  ramp 
in  Hammond,  Indiana.  The  truck  was  found  to  be  carrying  a  hazardous 
waste  manifest  and  the  materials  in  the  load  were  found  to  contain  PCBs. 

The  Freedom  of  Information  Act  request  to  the  Illinois  EPA  by  the  Lake 
Michigan  Federation  uncovered  information  showing  that  as  early  as  1991, 
the  Illinois  EPA  not  only  knew  that  the  auto-fluff  was  being  shipped  to 
Gary  from  the  Pielet  Bros.  Scrap  Iron  and  Metal  facility  in  southv/est 
suburban  Chicago,  contained  as  much  as  500  ppm  of  PCBs  and  lead,  both 
hazardous  toxic  substances.  The  Illinois  EPA  actually  follovv'ed  a  load  of 
the  fluff  to  Gary  and  saw  it  being  dumped  at  the  H  5.  H  Enterprises  site. 
Pielet  Bros,  has  now  changed  their  names  to  Midwest  Metallics.  The 
company  has  admitted  to  sending  auto  debris  to  the  dump. 

Apparently,  this  vital  information  was  unknown  to  not  only  IDEM,  but  also 
the  citizens  living  near  the  dump.  We,  the  Grand  Cal  Task  Force, 
began  circulating  petitions  which  called  for  immediate  emergency  cleanup 
and  proper  removal  and  disposal  of  the  auto  fluff,  sentencing  and  jail  time 
for  any  criminal  acts,  financial  restitution  to  the  residents  and 
municipalities,  and  health  counseling  for  nearby  residents.  We  have 
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collected  hundreds  of  signatures  so  lar  and  our  efforts  ere  ongoing.  We 
are  also  comnnunlcatlng  with  other  citizens  groups  and  government 
officials  in  an  attempt  to  solve  the  problem  as  quickly  as  possible, 
minimize  any  further  harm  to  the  surrounding  community. 

Federal  officials  have  finally  begun  an  effort  to  control  the  site  by  first 
injecting  the  fluff  with  a  soapy  solution  with  plans  to  eventually  mix  the 
fluff  with  concrete.  However,  the  effectiveness  and  Impact  of  these 
actions  are  not  fully  clear  at  this  time,  because  the  public  has  not  been 
well  iniormed  as  to  what  is  going  on  at  the  site,  nor  has  a  meeting  been 
set  to  present  information  and  answer  questions.  The  public  should  have 
been  involved  at  the  beginning  of  the  process. 

Communitu  Involvement: 

The  EPA  needs  to  make  citizens  Involvement  a  meaningful  part  of  the 
process,  not  just  a  publicity  stunt.  The  agency's  present  community 
relations  efforts  make  no  attempt  to  Include  the  public  in  the  decision 
making  process.  The  EPA's  attitude  Is  that  the  public  only  has  a  right  to 
be  informed,  not  be  involved.  This  is  aptly  shown  by  the  mandatory  public 
hearing  that  comes  just  before  the  EPA  issues  a  Record  of  Decision  (ROD), 
after  all  the  important  decisions  have  been  made. 

The  major  stakeholder  is  the  residents  who  live  or  work  near  the 
Superfund  site,  is  impacted  by  it,  and  must  live  with  the  results  of  the 
process.  Human  life  and  dignity  have  been  devalued.  This  problem  of  the 
lack  of  participation  by  the  affected  community  must  be  corrected.  Public 
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participation  needs  to  come  earlier,  resources  need  to  be  provided  to  the 
community  to  effectively  participate  and  communities  need  to  be  given 
access  to  and  decision  making  power  regarding  their  sites.  The  entire 
process,  from  beginning  to  end,  must  include  community  participation. 
One  of  the  clearest  challenges  has  been  getting  information  out  to 
communities  about  contaminated  sites  in  their  area  and  devising  a 
meaningful  role  for  and  involvement  of  communities  in  the  decision 
making  process.  EPA  is  not  doing  its  job  to  inform  the  public.  This 
clearly  shown  is  in  the  H  &  H  incident.  Therefore,  a  Citizens  Information 
and  Access  Office  must  be  established  in  each  state,  separate  from  EPA. 
The  function  of  this  unit  would  be  to  educate  resident  about  environmental 
hazards,  the  superfund  process,  citizens  rights,  and  how  to  access 
government. 

Site  specific  advisory  boards  (Citizen  Working  Groups)  that  are  truly 
representative  of  the  community  should  be  established.  Such  boards  will 
create  the  opportunity  for  communities  to  have  and  play  an  active  role  in 
decisions  made  about  the  site,  be  kept  fully  informed  and  understand  the 
process.  Therefore,  information  can  be  readily  exchanged,  ideas 
incorporated,  sound  decisions  made  and  trust  built  in  such  a  way  as  to 
speed  effective  and  efficient  cleanups. 

An  Enforceable  Right  to  Participate  clause  should  be  included  in  the 

Superfund  Reform  proposal.  This  would  guarantee  citizens  right  to 
participate.  Anything  short  of  this  is  all  talk  from  this  Administration. 
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6. 
Technical  Assistance  Grants: 

The  proposed  bill  has  some  new  language  on  the  TAG  grant  program  but  the 
bill  do  not  go  far  enough    The  community  around  H  &  H  Enterprises  were 
and  are  not  aware  of  TAG  grants.  The  Citizens  Information  and  Access 
Office  would  teach  the  communities  about  Its  existence  and  help  the 
community  to  write  TAG  grants  for  their  sites  that  make  the  Cerclis 
and  NPL  list.  This  would  insure  that  residents  have  meaningful 
participation  throughout  the  superfund  process. 

The  TAG  grant  writing  process  should  be  streamlined,  and  made  more 
understandable  and  easier  to  execute.  Tags  should  be  available  as  soon  as 
a  site  makes  the  CERCLIS  list.  The  matching  provision  must  be  removed. 
Once  a  grant  is  issued,  the  funds  are  to  be  deposited  in  the  community 
organizations  account  on  an  annual  basis,  rather  than  the  community 
having  to  spend  its  money  up  front  with  later  reimbursements  by  EPA. 
$50,000  per  TAG  grant  is  not  enough  money.  We  need  more  funding  for 
these  grants.  The  scope  of  the  TAG  must  be  expanded  to  be  used  not  just 
to  provide  scientific  expertise,  but  also  may  be  used  to  increase  the 
communities  meaningful  participation  in  the  Superfund  process,  such  as 
hiring  an  organizer.  The  additional  monies  needed  to  finance  this  expanded 
TAG  program  should  be  considered  as  part  of  the  site  costs  and  allocated 
to  the  PRPs. 

Health: 

We  citizens,  who  live  near  Superfund  sites,  also  feel  that  health  is  the 
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most  often  neglected  or  ignored  goal  of  Superfund.  Cost  effectiveness  and 
technological  feasibility  seem  to  take  precedence  over  health.  Decision 
(risk  assessments)  are  made  about  potential  health  effects  In  the  absence 
of  adequate  data.  The  agency,  ATSDR,  created  to  examine  the  issues  of 
toxic  poisioning  of  communities  from  superfund  sites,  has  been 
insensitive  to  the  concerns  of  the  communities  and  has  not  met  our  needs. 
We  are  tired  of  being  studied  by  inefficient  agencies.  Communities  need 
to  be  involved  in  studies  and  ethnic  and  social  life  styles  should  be 
considered.   If  we  are  to  be  studied,  we  should  be  studied  for  a  pacific 
reason,  not  studied  to  be  studied.  Citizens  continue  to  pay  the  cost  of 
superfund  with  loss  of  property  values,  degradation  of  their  quality  of  life 
and  most  costly  of  all,  loss  of  their  health  and  loss  of  beloved  friends, 
neighbors,  and  family  members.  Further,  in  many  of  the  communities  most 
affected  by  Superfund  sites,  there  Is  inadequate  or  no  access  to  proper 
medical  attention,  proper  housing,  good  nutrition,  and  other  social  and 
educational  factors,  all  of  which  exacerbate  the  exposure  to  toxics 
chemicals. 

Clinics,  or  specially  designated  medical  units  must  be  provided  for  each 
Superfund  community.  This  is  not  Included  in  the  Superfund  Reform 
proposal.  The  purpose  of  these  clinics  will  be  to  provide  site  specific 
education  on  health  effects  and  diseases,  medical  diagnosis,  treatment, 
and  monitoring  of  environmentally  induces  health  disorders,  training  of 
primary  health  providers  in  the  recognition  and  treatment  of 
environmental  health  effects,  and  providing  data  on  environmental  health 
effects.   Community  residents  will  be  provided  with  a  health  card  that 
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will  give  them  access  to  the  clinic.  The  traditional  doctor-patient 
privacy  must  be  maintained. 

NIEHS  should  set  aside  a  significant  portion  of  its  budget  to  study 
environment  health  problems  associated  with  toxic  chemical  in  an  effort 
to  close  the  data  gaps  concerning  chronic  exposure,  chronic  exposure  to 
low  concentration  of  chemicals,  multiple  exposures,  and  exposures  to 
complex  mixtures  of  chemicals  or  exposures  to  multiple  chemicals. 

Any  health  assessments  or  studies  done  in  communities  should  be  done 
with  extensive  participation  of  community  members  from  the  purpose  and 
design  of  the  study,  to  its  completion.  Community  members  should 
receive  education  on  relevant  topics,  so  that  they  may  participate 
effectively.   All  such  assessments  should  be  peer  reviewed,  including  the 
review  of  a  competent  health  professional  chosen  by  the  community.    Any 
dissenting  opinions  which  are  not  satisfied  must  be  attached  to  the 
assessment/study  as  a  part  of  it,  before  it  is  released. 

Conclusion: 

V'/e,  The  Community",  are  asking  for  citizen  involvement  in  every  area  of 
the  Superfund  process,  miore  money  and  easier  to  understand  and  utilize 
TAG  grants,  and  community  involvement  in  health  studies  and  health  care 
for  communities  Vvho  are  at  the  greatest  risk. 

EPA  and  all  of  its  subsidiary  agencies  should  reflect  the  ethnic  and  socio- 
economic makeup  of  the  people  they  are  serving  to  promote  better 
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9. 
cooperation  and  understanding  of  key  issues.  All  agencies  involved  nriust 
be  sensitive  to  the  community's  concerns,  and  must  not  approach  the 
community  with  preconceived  ideas  of  that  community.  EPA 
representatives  should  maintain  nonbiased  relationships  with  both 
community  and  PRP's.  Documents  and  discussions  aimed  at  citizens  should 
tie  in  clear,  non-technical  language,  and  must  be  culturally  appropriate  for 
the  people. 

Many  people  in  my  community  feel  that  protecting  human  health  and  the 
environment  in  our  area  is  not  a  priority  with  our  state,  county  or  elected 
public  officials.  Too  often  industries  have  been  allowed  to  dump  Illegally 
or  operate  carelessly,  leaving  behind  highly  toxic  materials,  contaminated 
soil  and  ground  water  contamination,  it  is  a  shame  that  I  must  take  the 
time  and  demand  to  be  part  of  the  complete  Superfund  process.  This  right 
should  be  automatic  in  a  democratic  society. 


Thank  You, 

Helen  P.  Cusic 
Grand  Calumet  Task  Force 
2400  New  Vork  Ave. 
Whiting,  Indiana   46394. 
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Prepared  Statement  of  Phiup  S.  Angell,  Divisional  Vice  President,  Special 
Projects,  Browning-Ferris  Industries 

Thank  you  Mr.  Chairman,  members  of  the  Committee,  for  the  opportunity  to  tes- 
tify before  you  today  on  a  critically  important  element  in  any  meaningful  reform  of 
Superfund:  enhanced  public  participation.  I  speak  on  behalf  of  William  D.  Ruckels- 
haus,  an  active  participant  on  the  National  Commission  on  Superfund,  and  chair- 
man and  CEO  of  Browning-Ferris  Industries.  Mr.  Ruckelshaus  regrets  that  he  is 
unable  to  be  here  today.  I  had  the  honor  of  serving  as  Chief  of  Staff  under  Mr. 
Ruckelshaus  while  he  was  Administrator  of  the  Environmental  Protection  Agency, 
and  continue  to  work  closely  with  him  today  at  BFI. 

The  National  Commission  on  Superfund  is  comprised  of  a  broad  spectrum  of  chief 
executives  from  leading  environmental  organizations,  small  and  large  businesses. 
State  and  local  governments,  and  communities  affected  by  Superfund  sites.  These 
chief  executives  put  in  numerous  hours  and  days  of  work  to  produce  detailed  and 
comprehensive  recommendations  to  speed  the  pace,  improve  the  quality,  and  reduce 
the  cost  of  Superfund  clean-ups.  Individually  each  of  the  Commissioners  would  have 
written  a  different  set  of  recommendations,  more  responsive  to  the  interests  he  or 
she  represents.  But  collectively  the  Commissioners,  oftentimes  traditional  adversar- 
ies, were  able  to  agree  on  a  set  of  recommendations  which,  if  implemented,  will 
result  in  a  program  appreciably  better  than  the  status  quo. 

Perhaps  in  no  area  did  the  Commission  have  more  unanimity  than  on  the  need  to 
enhance  and  improve  early,  meaningful  public  participation  in  the  Superfund  proc- 
ess. Despite  efforts  on  the  part  of  EPA  to  involve  the  public  and  provide  information 
about  site  clean-ups,  public  dissatisfaction  with  and  distrust  of  the  Agency  remains 
alarmingly  high. 

But  it  is  not  just  EPA.  The  entire  process  for  involving  the  public  in  Superfund 
decisions  which  effect  their  community  is  seriously  lacking.  In  particular: 

— the  public  often  lacks  the  resources  and  the  information  to  effectively  par- 
ticipate. There  have  been  recent  attempts  to  streamline  the  Technical  Assist- 
ance Grant  (TAG)  program,  but  it  is  still  administratively  complex;  the  funding 
cap  of  $50,000  is  insufficient  to  conduct  a  credible  risk  assessment  and  monitor 
progress,  especially  when  clean-ups  often  span  several  years;  and  the  matching 
requirements  make  it  difficult  for  some  communities  to  take  of  advantage  of 
TAG  grants. 

— the  opportunities  for  public  participation  are  insufficient,  and  often  come 
after  major  decisions,  such  as  remedy  selection,  have  already  been  made. 

— the  EPA  lacks  the  resources  and  perhaps  the  training  of  its  personnel  to 
effectively  engage  the  community  in  the  entire  clean-up  process. 

There  is  one  other  fundamental  reason  why  the  Agency's  credibility  at  Superfund 
sites  is  so  low:  Under  the  current  statute,  EPA  has  very  little  flexibility  to  respond 
to  the  concerns  of  the  community.  This  becomes  a  downward  spiral  whereby  the 
Agency  does  not  have  the  statutory  flexibility  to  be  responsive,  distrust  of  EPA 
within  communities  is  heightened,  and  Congress  responds  by  passing  more  prescrip- 
tive legislation  which  details  what  the  EPA  must  do  at  most  Superfund  sites. 

A  case  in  point  is  in  the  area  of  remedy  selection.  Currently  EPA  is  required  to 
treat  wastes,  rather  than  contain  them,  at  the  majority  of  Superfund  sites.  A  com- 
munity, if  given  the  choice,  may  indeed  opt  for  treatment  as  the  most  efficient  and 
thorough  remedy.  Or  it  is  conceivable  that  a  community  could  opt  for  permanent 
containment  with  slurry  walls,  caps,  groundwater  monitoring  and  other  measures  to 
make  sure  the  waste  does  not  migrate  from  the  site.  Treatment  often  requires  incin- 
eration, sometimes  on-site,  or  trucking  massive  quantities  of  soil  to  other  sites  for 
treatment  and  disposal.  A  downside  includes  increased  truck  traffic,  dust  from  soil- 
digging  operations,  and  low-level  emissions  from  on-site  incinerators.  Each  option  in- 
volves tradeoffs  which  should  only  be  made  with  the  direct,  active  involvement  of 
the  community.  In  many  cases  the  community's  intentions  regarding  future  land 
use  for  the  site  will  be  critical  in  influencing  clean-up  decisions. 

Under  the  current  statute,  however,  EPA  is  precluded  from  offering  containment 
as  a  viable  option.  The  recommendations  of  the  National  Commission  on  Superfund 
would  change  this,  and  allow  EPA,  with  input  from  the  community,  to  consider 
treatment  or  containment  as  a  remedy. 

Our  experiences  at  BFI  have  strongly  supported  the  conclusion  that  you  get  better 
clean-ups,  better  in  terms  of  the  environment,  and  better  in  terms  of  the  efficiency 
with  which  it  can  be  implemented,  if  the  community  is  actively  consulted  and  en- 
gaged from  day  one. 

BFI  has  been  involved  with  a  Superfund  site  in  Jefferson,  OH,  which  underscores 
this  point.  Rather  than  decide  on  a  remedy  for  this  site,  and  then  seek  the  consent 
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of  the  local  community,  BFI  convinced  other  PRP's  to  join  with  BFI  in  undertaking 
an  aggressive  community  outreach  program  prior  to  remedy  selection.  BFI  initiated 
meetings  with  local  citizen  groups  and  local  officials.  In  developing  remedy  selection 
options,  BFI  worked  with  the  local  fire  and  police  departments  to  develop  emergen- 
cy response  plans.  Plans  for  monitoring  the  site  during  and  after  remedy  implemen- 
tation were  developed  and  approved  with  input  and  approval  from  the  community. 
When  a  remedy  was  finally  proposed,  it  was  accepted  without  a  single  word  of  pro- 
test from  the  public.  Today  remediation  is  almost  entirely  completed  at  this  site. 

The  time  and  resources  spent  making  sure  that  the  community  was  actively  in- 
volved and  informed  in  every  major  decision  affecting  this  site  yielded  high  divi- 
dends. Today  a  community  is  thriving  in  the  vicinity  of  this  site,  and  the  residents 
have  confidence  that  the  remedy  was  implemented  with  their  concurrence  and  over- 
sight, and  the  job  was  done  right.  Without  this  initial  investment  and  willingness  to 
work  with  the  community,  it  is  likely  this  site  would  still  not  be  remediated. 

Many  of  you  are  familiar  with  an  infamous  Superfund  site  located  20  miles  south 
of  Houston  known  as  Brio.  The  Wall  Street  Journal  ran  a  front  page  story  on  the 
site  February  9,  in  which  it  refers  to  Brio  as  a  "legal  swamp".  The  news  article 
reads  like  a  case  study  of  a  government  program  gone  awry.  The  recommendations 
of  the  National  Commission  on  Superfund,  if  adopted,  will  help  assure  that  night- 
mares such  as  Brio  are  not  repeated. 

Specifically  the  Commission  report  would  involve  citizens  at  the  earliest  stages, 
and  assure  com.munity  involvement  in  selecting  a  remedy.  At  present,  a  multi-mil- 
lion dollar  incinerator  sits  on  the  site  at  Brio,  collecting  dust,  because  the  communi- 
ty is  unsure  whether  it  favors  on-site  incineration  for  the  contaminated  soils  located 
there.  A  decision  for  on-site  treatment  was  made  without  adequate  input  from  the 
community,  and  those  opposing  it  are  now  challenging  that  decision. 

Likewise,  10  years  after  Brio  was  listed  on  the  National  Priorities  List,  no  ade- 
quate health  study  of  residents  living  near  the  site  has  been  conducted.  The  Com- 
mission recommends  that  an  scientifically-based  health  agency  under  HHS  provide 
technical  support  and  guidance  for  agencies  and  communities  involved  in  the  Super- 
fund  process,  and  collect  adequate  data  to  allow  for  assessment  of  exposures  or  po- 
tential pathways  of  exposure  associated  with  hazardous  substances  sites. 

The  National  Commission  on  Superfund  recommends  a  three-part  framework  for 
enhancing  public  participation  in  the  Superfund  decision-making  process  that  in- 
cludes: 

— improving  the  foundation  of  citizen  and  community  participation  in  the  Su- 
perfund decision-making  process,  including  the  establishment  of  an  enforceable 
right  to  public  participation; 

— the  creation  of  community  assistance  programs  such  as  Citizen  Information 
Access  Offices  and  Community  working  groups,  and  the  expansion  of  the  Tech- 
nical Assistance  Grant  Program;  and 
— expansion  of  the  community  right-to-know  program. 

I  would  like  to  make  it  clear,  Mr.  Chairman,  that  the  recommendations  of  the 
Commission  regarding  public  participation  are  not  intended  to  remove  the  final  de- 
cision-making authority  from  EPA.  These  recommendations  are  intended  to  amplify 
and  support  the  over-arching  goals  of  the  National  Commission  on  Superfund 
report,  namely  to  speed  the  pace,  improve  the  quality,  and  reduce  the  overall  cost  of 
Superfund  clean-ups.  Some  may  argue  that  this  type  of  community  involvement  will 
slow  down  the  pace  of  clean-ups,  and  drive  up  costs.  Our  belief  and  our  experience 
leads  us  to  the  opposite  conclusion. 

Community  involvement  leads  to  remedy  selections  which  are  less  likely  to  be 
challenged,  more  tailored  to  the  needs  of  the  affected  community,  and  in  the  long 
run,  more  efficient  and  less  costly. 

The  bottom  line,  Mr.  Chairman,  is  that  Bill  Ruckeishaus,  many  of  his  colleagues 
in  the  corporate  community,  and  his  fellow  Commissioners  on  the  National  Commis- 
sion on  Superfund,  firmly  believe  that  enhanced  meaningful  public  participation 
will  result  in  faster,  more  efficient,  and  more  cost-effective  clean-ups.  We  have  seen 
the  results  of  failure  to  involve  the  community  at  virtually  every  step  of  the  process. 

When  Superfund  fails,  not  only  are  we  wasting  valuable  societal  resources,  but  we 
are  abandoning  those  most  directly  and  grievously  harmed  by  the  improper  disposal 
of  waste:  the  citizens  living  in  the  immediate  vicinity  of  the  site.  We  owe  it-to  them, 
especially  when  those  citizens  are  disadvantaged,  to  foster  meaningful  citizen  in- 
volvement, and  fix  this  program  so  it  is  cleaning  up  sites  and  restoring  communi- 
ties. 

Thank  you  again  for  the  opportunity  to  testify,  and  I  would  be  glad  to  answer  any 
questions. 
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Prepared  Statement  American  Institute  of  Chemical  Engineers — An 
Engineering  Approach  to  Superfund  Clean-ups 

executive  summary 

The  professionals  of  the  American  Institute  of  Chemical  Engineers  desire  to  see 
CERCLA  restructured  so  that  the  overall  risk  to  human  health  and  the  environ- 
ment at  Superfund  sites  is  reduced  and  that  actions  to  reduce  the  risks  are  done  in 
the  most  timely,  efficient,  and  cost-effective  manner  possible. 

Although  well-intentioned,  CERCLA  is  not  meeting  expectations.  Clean-ups  are 
too  slow,  cost  too  much,  and  are  unfair  as  to  who  pays. 

CERCLA  clean-ups  could  be  done  more  efficiently  and  quickly  and  at  a  signifi- 
cantly lower  cost  if  the  process  were  reformed  so  that  the  individuals  responsible  for 
clean-ups  could  apply  sound  engineering  principals  and  methodologies  from  the  be- 
ginning— in  other  words,  if  an  engineering-based,  outcome-oriented  approach  were 
adopted.  Such  an  approach  would  entail: 

•  Establishing  clear  clean-up  goals  that  are  focused  on  reducing  risks  at  the 
site — identifying  substances  of  concern  early  and  utilizing  a  site-specific  risk-as- 
sessment based  on  realistic  assumptions — and  that  take  into  account  the  intend- 
ed future  use  of  the  land. 

•  Determining  meaningful  clean-up  priorities  under  a  more  flexible,  timely, 
and  cost-effective  prioritization  process  and  a  system  to  categorize  and  assign 
sites  for  action  based  on  the  level  of  clean-up  action  necessary. 

•  Streamlining  the  remediation  process  by  incorporating  an  engineering- 
based,  results-oriented  process  that  permits  compression  of  the  multiple  study 
processes  into  a  single  feasibility  study  and  identifies  and  implements  a  remedy 
in  a  timely  manner. 

•  Assuring  the  availability  of  the  right  remediation  technology  through  pro- 
motion of  research,  development,  and  implementation  of  new,  innovative,  and 
cost-efficient  technologies  that  meet  identified  needs. 

•  Delegating  responsibility  for  achieving  clean-up  goals  to  the  parties  doing 
the  clean-ups,  with  an  appropriate  level  of  oversight. 

•  Promoting  community  involvement  throughout  the  clean-up  using  a  "no 
surprises"  approach. 

AIChE's  approach  places  much  greater  emphasis  on  expediting  site  clean-ups  in 
order  to  reduce  as  quickly  as  possible  the  risk  to  human  health  and  the  environ- 
ment, rather  than  on  the  administrative  compliance  that  is  the  hallmark  of  the  cur- 
rent process. 

background 

The  Comprehensive  Environmental  Response,  Compensation  and  Liability  Act 
(CERCLA),  commonly  known  as  Superfund,  was  enacted  in  1980  in  response  to  the 
discovery  of  chemical  disposal  sites  at  Love  Canal,  NY,  and  elsewhere.  CERCLA  re- 
quires that  the  Environmental  Protection  Agency  (EPA)  determine  the  nation's 
most  serious  abandoned  polluted  sites  and  gives  the  agency  the  power  to  force  those 
responsible  to  clean-up  the  sites. 

To  ensure  prompt  action,  EPA  can  conduct  clean-ups  itself  and  later  sue  the  re- 
sponsible parties  to  recover  the  costs.  EPA  can  also  put  States  in  charge  of  clean- 
ups. In  order  to  cover  EPA's  clean-up  costs,  CERCLA  established  a  "superfund"  con- 
sisting of  revenues  from  taxes  on  petroleum  and  feedstock  chemicals,  a  broad-based 
corporate  income  tax,  and  general  revenues. 

CERCLA  prescribes  what  appears  to  be  a  straight-forward,  simple  procedure  for 
selecting  clean-up  remedies,  but  in  practice  the  procedure  is  complex.  The  law  re- 
quires that  a  Remedial  Investigation,  Feasibility  Study,  Remedial  Design  and  Reme- 
dial Action  be  undertaken  at  each  site.  It  also  provides  for  public  participation  and 
establishes  liability  standards.  These  steps  are  implemented  under  the  National 
(Dontingency  Plan  (NCP)  through  extensive  detailed  regulations. 

Thus  far,  EPA  has  identified  approximately  39,000  potential  CERCLA  sites.  The 
sites  considered  the  most  hazardous  have  been  placed  on  the  National  Priorities  List 
(NPL)  for  CERCLA  clean-up;  there  currently  are  about  1,200  sites  on  the  NPL,  and 
about  100  sites  are  added  each  year.  Clean-ups  have  been  fully  implemented  at  217 
NPL  sites,  and  clean-up  activities  have  begun  at  more  than  1,100  other  NPL  sites. 
Clean-ups  have  been  averaging  10  years  and  $25  million  per  site.  It  is  estimated 
that  the  Superfund  and  private  parties  have  spent  over  $30  billion  in  the  past  13 
years  to  clean-up  CERCLA  sites. 
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CERCLA  has  been  amended  and  reauthorized  twice  since  1980.  The  current  au- 
thorization expires  at  the  end  of  Fiscal  Year  1994  (September  30,  1994).  Funding  for 
the  Superfund  will  terminate  on  December  31,  1995. 

AN  ENGINEERING  APPROACH 

As  engineering  professionals,  the  members  of  the  American  Institute  of  Chemical 
Engineers  (AIChE)  desire  to  see  CERCLA  restructured  so  that  it  reduces  the  overall 
risk  to  human  health  and  the  environment  posed  by  Superfund  sites  in  the  most 
timely,  efficient,  and  cost-effective  manner  possible. 

The  problems  with  CERCLA  are  well-documented:  in  many  cases,  clean-ups  are 
too  slow,  cost  too  much,  and  are  unfair  as  to  who  pays.  Although  CERCLA  is  well- 
intentioned,  it  is  not  meeting  expectations,  and  the  current  clean-up  process  inures 
to  no-one's  benefit. 

CERCLA's  shortcomings  are  in  great  part  a  result  of  the  focus  on  process.  Cur- 
rently, CERCLA  operates  like  a  person  with  a  broken  arm  who  goes  to  the  hospital 
and  says,  "My  arm  is  broken.  I  think  I  need  an  x-ray,  a  cast,  and  some  painkillers." 
But  the  doctor  says,  "We  have  to  find  out  what  is  wrong  with  you.  We  need  to  do  a 
complete  physical.  I  am  ordering  a  blood  test,  a  urinalysis,  an  MRL  and  a  cardiac 
stress  test.  After  I've  reviewed  the  results  of  your  tests,  we'll  find  a  cure  for  what 
ails  you." 

CERCLA  needs  to  be  reformulated  to  focus  on  results  rather  than  process. 

CERCLA  clean-ups  could  be  done  more  efficiently  and  more  quickly  and  at  a  sig- 
nificantly lower  cost  if  the  individuals  responsible  for  clean-ups  could  apply  sound 
engineering  principles  and  methodologies  from  the  beginning.  About  one-half  of  the 
time  and  a  significant  amount  of  the  costs  can  be  saved  if  projects  are  allowed  to 
proceed  as  normal  engineering  projects — in  other  words,  if  a  problem-solving,  engi- 
neering approach  is  adopted  by  all  parties. 

A  results-oriented  approach  would  entail: 

•  Establishing  clear  clean-up  goals, 

•  Determining  meaningful  clean-up  priorities, 

•  Streamlining  the  remediation  process, 

•  Assuring  the  availability  of  the  right  technology, 

•  Delegating  responsibility  for  achieving  clean-up  goals, 

•  Promoting  community  involvement  throughout  the  clean-up. 

Establishing  Clear  Clean-up  Goals 

Fundamental  to  the  success  of  any  project  is  to  identify  the  desired  goals  at  the 
beginning.  While  mandating  that  site  clean-ups  meet  the  general  standard  of  "pro- 
tective of  human  health  and  the  environment,"  CERCLA  does  not  provide  specific 
clean-up  goals.  This  has  led  many  to  wonder  "how  clean  is  clean"?  The  lack  of  clear 
clean-up  goals  has  been  a  major  cause  of  contention  and  delay  in  executing 
CERCLA  clean-ups  as  those  responsible  for  the  clean-ups  (called  Potentially  Respon- 
sible Parties  or  PRPs)  and  regulators  argue  over  what  standards  should  apply  in 
each  case. 

Clean-up  goals  must  be  clear.  They  must  be  realistic.  They  must  be  achievable. 
They  must  be  measurable. 

Clean-up  goals  should  focus  on  reducing  the  risks  at  the  site,  utilizing  a  site-specif- 
ic assessment  of  risk  based  on  realistic  assumptions  regarding  the  frequency,  dura- 
tion, and  nature  of  potential  exposure  to  hazardous  substances.  The  goals  must  take 
into  account  the  intended  future  use  of  the  land,  as  determined  in  consultation  with 
the  landowner,  the  local  community,  and  appropriate  units  of  local  and  State  gov- 
ernments. 

Establishing  clear  goals  very  early  in  the  process  would  provide  cost  savings  be- 
cause: site  assessments  could  be  tailored  to  the  clean-up  goals;  applicable  technol- 
ogies could  be  identified  early;  the  process  could  go  forward  with  minimum  over- 
sight; and  the  party  doing  the  clean-up  could  be  measured  against  a  clear  perform- 
ance criteria  when  the  clean-up  is  fully  implemented. 

Determining  Meaningful  Clean-up  Priorities 

CERCLA's  existing  priority-setting  mechanisms  do  not  meet  the  objectives  of  con- 
ducting clean-ups  quickly,  efficiently,  and  at  a  reasonable  cost  and  addressing  the 
most  serious  (or  "worst")  sites  first. 

Currently,  all  sites  ranked  for  possible  inclusion  on  the  NPL  are  treated  in  essen- 
tially the  same  way;  site-specific  issues  receive  inadequate  attention.  However,  all 
sites  are  not  the  same,  not  only  with  regard  to  the  imminence  of  risk,  but  also  the 
technological  and  economic  feasibility  of  clean-up. 
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CERCLA  should  allow  for  more  flexible,  timely,  and  cost-effective  prioritization  of 
sites  clean-ups  utilizing  site-specific  factors,  including  risk  and  future  land  use.  Sites 
should  be  categorized  based  on  the  level  of  clean-up  action  necessary  and  assigned  to 
one  of  the  following  categories: 

•  Removal  or  Remediation  Pathway:  Sites  where  there  is  an  imminent  or 
near-term  risk  and/or  where  technologies  are  available  for  mitigation  should  be 
subject,  according  to  their  relative  priorities,  to  timely,  risk  reducing  removal  or 
remediation  actions. 

•  Immediate  Removal/ Monitor  Pathway:  Sites  where  full  remedies  are  not 
practical  or  are  of  insufficient  priority  but  require  removal  actions  to  provide  a 
degree  of  protection  should  see  such  actions  implemented  immediately.  Further 
action  would  be  deferred  until  necessary  or  practical. 

•  Control/ Monitor  Pathway:  Sites  where  practical  remedies  are  not  available 
should  be  stabilized  and  monitored.  They  could  be  returned  to  the  standard 
track  if  conditions  change. 

•  No  Action/ Monitor  Pathway:  Sites  that  do  not  require  present  action  should 
be  routed  away  from  the  main  CERCLA  pipeline  and  deferred  until  action  is 
necessary. 

Sites  should  be  rescored  in  the  Hazard  Ranking  System  (HRS)  after  field  assess- 
ment as  well  as  after  interim  actions.  An  expanded  set  of  removal  actions  should  be 
allowed  and  should  be  reflected  in  the  HRS  rescoring.  These  actions  may  obviate 
the  need  for  inclusion  on  the  NPL  in  specific  cases. 

Streamlinging  the  Remediation  Process 

In  the  conventional  CERCLA  process,  every  site  is  treated  like  the  first,  last,  and 
only  site.  Little  institutional  memory  is  built  into  the  process.  The  cost,  in  time  and 
money,  of  starting  every  site  from  scratch  may  have  value  for  legal  defenses,  but 
wastes  technical  resources  and  saps  financial  strength. 

The  current  remediation  approach  mandated  by  Congress  has  five  major  steps 
once  a  site  has  been  placed  on  the  NPL  list:  Remedial  Investigation  (RI);  Feasibility 
Study  (FS);  Record  of  Decision  (ROD);  Remedial  Design  (RD);  and  Remedial  Action 
(RA).  In  practice,  the  steps  are  very  complex,  with  their  attendant  work  plans,  re- 
views, public  participation,  and  related  studies  such  as  risk  assessments.  From  in- 
ception of  the  Remedial  Investigation  to  issuance  of  the  Record  of  Decision  often 
takes  about  5  years.  By  the  time  the  Remedial  Action  is  fully  implemented,  on  aver- 
age 10  years  have  passed,  with  attendant  added  costs,  since  the  decision  to  clean-up 
the  site  was  made. 

The  current  process  can  be  shortened  by  adopting  an  "engineering  approach." 
This  approach  would  examine  the  most  recent  similar  projects,  look  at  what's  differ- 
ent at  the  site,  incorporate  lessons  learned  at  prior  sites,  modify  the  approach  to 
account  for  the  differences,  and  proceed  to  a  remedy.  It  would  focus  on  the  ultimate 
goals  of  protecting  human  health  and  the  environment.  Investigations  would  be  de- 
signed to  produce  only  the  data  needed  to  make  good  decisions.  Remedies  would  be 
selected  from  a  truly  feasible  set,  and  applied  with  flexibility  to  respond  to  site  con- 
ditions. The  key  is  to  set,  with  the  concurrence  of  the  public  and  based  on  a  risk 
assessment,  the  criteria  by  which  the  site  will  be  judged  as  being  remediated.  The 
steps  for  this  and  the  following  actions  are: 
Scope  problem 

•  Identify  contaminants  of  concern 

•  Conduct  initial  risk  assessment  to  establish  clean-up  goals 

•  Prioritize  sites  for  action  according  to  risk 

•  Develop  initial  feasible  clean-up  options 

•  Pick  most  likely  clean-up  scenario 

•  Negotiate  clean-up  levels  (subject  to  confirmation  during  feasibility 
study) 

Conduct  remedial  investigation 

•  Establish  extent  of  contamination 

•  Obtain  sufficient  data  for  feasibility  study  and  confirming  risk  assess- 
ment 

Draft  and  adopt  Record  of  Decision 
Develop  remedial  design  (if  necessary) 

•  Prepare  bid  specification  for  remedial  action 
Conduct  remedial  action 

•  Perform  actual  remediation 
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•  Prove  site  meets  clean-up  levels 

•  Monitor  (if  required)  and  remove  from  NPL  or  action  list 

Obtain  a  release. 

The  steps  outlined  above  are  similar  to  the  current  remediation  scenario,  but  with 
several  major  exceptions:  more  would  be  done  in  parallel;  likely  remedies  would  be 
selected  and  focused  on  much  earlier;  and  the  work  would  be  directed  toward  clean- 
ing up  the  site.  The  proposed  process  looks  at  developing  minimum  data  to  meet  the 
needs  of  the  solution.  The  process  would  not  be  rigid,  but  rather  would  be  outcome- 
oriented  on  a  case-by-case  basis.  Where  sites  have  met  the  established  clean-up  cri- 
teria, a  release  should  be  available. 

The  proposed  process  would  require  3  to  5  years  and  should  be  carried  out  at  two- 
thirds  the  cost  because  time,  analytical,  and  engineering  costs  can  be  reduced  sig- 
nificantly. The  initial  phase  prior  to  the  negotiation  of  clean-up  levels  should  take  6 
months  to  1  year.  The  negotiation  should  take  3  months.  The  feasibility  study 
should  take  6  months,  and  the  Record  of  Decision  with  public  hearings  another  6 
months.  Clean-up  should  take  2  years  for  most  sites;  thus  the  entire  process  can  be 
fully  implemented  in  under  5  years. 
Assuring  the  Availability  of  the  Right  Technology 

Selecting  the  right  remediation  technology  is  key  to  the  success  of  an  results-ori- 
ented approach  to  clean-ups.  Currently,  site  clean-ups  are  hampered  by  the  lack  of 
adequate  remediation  technology.  New,  innovative  and  cost-efficient  technologies 
can  improve  site  remediation  by  providing  better  clean-ups,  accelerate  the  pace  of 
clean-ups,  and  decrease  costs.  However,  innovative  technologies  have  not  been  effec- 
tively utilized  because  of  a  number  of  barriers.  There  is  a  general  resistance  in  EPA 
to  approving  the  application  of  an  unproven  remediation  technology,  and  adminis- 
trative procedures  delay  the  evaluation  and  approval  of  innovative  technologies. 
PRPs  often  are  hesitant  to  utilize  innovative  technologies  because  of  the  process 
delays,  liability,  and  costs  involved  if  an  innovative  technology  fails  to  meet  clean- 
up goals.  Often  there  is  not  a  sufficient  market  for  investors  to  fund  development  of 
innovative  remediation  technologies. 

Technology  development  should  be  refined  so  that  it  overcomes  these  barriers. 
The  first  step  is  to  identify  specific  clean-up  technology  needs,  particularly  those 
that  have  the  potential  for  the  greatest  cumulative  risk  reduction  or  a  significant 
reduction  in  costs.  The  selection  of  the  right  remediation  technology  should  be  en- 
couraged at  four  levels:  cooperative  research  of  new  technologies;  development  of 
techniques  for  remediation  of  significant  problems  that  would  not  sustain  commer- 
cial development;  risk-sharing  methodologies  for  implementation  of  new  technol- 
ogies; and  administrative  incentives  to  promote  the  use  of  innovative  technologies. 

Delegating  Responsibility  for  Achieving  Clean-up  Goals 

EPA  retains  a  great  deal  of  supervision  and  oversight  of  the  conduct  of  clean-ups, 
while  legal  representatives  of  PRPs  exercise  considerable  control  over  clean-ups  in 
order  to  protect  their  clients  interests.  CERCLA  generally  precludes  EPA  from  pro- 
viding a  release  from  future  liability  for  unknown  site  conditions;  in  addition,  EPA 
does  not  release  PRPs  who  conduct  clean-ups  using  remedies  chosen  and  approved 
by  EPA  from  liability  if  the  remedy  later  fails  or  is  found  to  be  inadequate. 

With  the  establishment  of  clear  goals  and  meaningful  priorities,  responsibility  for 
achieving  site  clean-ups  can  and  should  be  delegated  to  the  parties  doing  the  clean- 
ups. The  delegated  parties,  in  turn,  should  assign  operational  responsibility  to  the 
technical  experts  assigned  to  the  clean-up. 

A  single  project  team  headed  by  an  experienced  technical  professional  should  be 
selected  to  run  the  project.  The  team  will  need  to  include  technically  competent  rep- 
resentatives of  all  agencies,  communities,  and  firms  involved  in  the  clean-up.  It 
should  work  together  to  resolve  the  technical  aspects  of  the  clean-up  from  a  holistic 
approach.  The  professionals  need  to  be  empowered  and  supported  by  management, 
without  unnecessary  interference,  but  must  be  held  accountable  for  achieving  the 
clean-up  goals. 

In  order  to  ensure  accountability,  there  needs  to  be  appropriate  oversight.  Where 
possible,  EPA  should  delegate  the  oversight,  pursuant  to  Federal  standards,  to  the 
State.  The  current  oversight  practice  is  to  have  a  representative  on  the  site  oversee- 
ing the  work  of  the  engineers  and  PRP  at  every  step  and  usually  every  day.  The 
project  team  needs  to  be  allowed  to  run  the  project  with  review  and  concurrence  at 
key  milestones  in  the  project  but  without  detailed  review  of,  and  requiring  changes 
in,  items  such  as  the  Health  and  Safety  Plan,  the  number  and  location  of  samples  to 
be  taken,  and  detailed  work  plans.  This  approach  would  put  the  responsibility  for 
meeting  the  established  operating  practices,  health  and  safety  criteria,  and  clean-up 
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levels  where  it  should  be:  with  the  PRP  and  the  engineer.  PRPs  who  conduct  clean- 
ups that  are  approved  by  EPA  should  be  provided  an  opportunity  to  obtain  a  release 
from  future  liability  for  the  remedy,  absent  noncompliance  with  the  approved  clean- 
up plan. 

Promoting  Community  Involvement  Throughout  the  Clean-up 

The  public  often  feels  that  it  does  not  have  adequate  information  about  proposed 
CERCLA  remedies  and  opportunities  to  provide  timely  input  into  the  clean-up  proc- 
ess. This  results  in  a  lack  of  trust  in  the  adequacy  of  clean-ups. 

The  plan  to  achieve  the  clean-up  must  be  formulated  with  the  assistance  of  the 
community.  The  public  should  be  involved  in  clean-up  decisions,  using  a  "no  surpris- 
es" approach.  This  means  early  and  continuous  public  consultations.  Each  site 
should  have  a  community  advisory  panel  consisting  of  PRPs,  local  interest  groups, 
local  government  representatives,  and  the  general  public  to  provide  continuing  in- 
volvement in  decision-making. 

In  addition,  the  general  community  should  be  brought  into  the  process  through 
public  forums,  periodic  progress  meetings,  newsletters,  press  releases,  open  houses, 
and  information  sessions.  In  addition,  all  documentation  should  be  available  for 
easy  public  review. 

Most  importantly,  there  must  be  an  agreed-upon  mission  statement  and  commit- 
ment statement  that  guides  the  clean-up  team  members  and  identifies  the  commu- 
nity as  their  "client."  Community  trust  will  only  come  about  by  recognized  deeds 
and  achievement  of  timely  milestones. 

RECOMMENDATIONS 

Because  CERCLA  affects  our  membership  and  because  of  our  special  skills,  AIChE 
strongly  urges  that  the  CERCLA  hazardous  substance  clean-up  process  be  reformu- 
lated to  incorporate  a  more  efficient  and  cost-effective,  engineering-based,  results- 
oriented  approach.  This  can  be  achieved  by  revising  CERCLA  and  its  implementing 
regulations  to: 

1.  Incorporate  an  engineering-based,  results-oriented  process  that  permits 
compression  of  the  multiple  study  processes  into  a  single  feasibility  study  and 
identifies  and  implements  a  remedy  in  a  timely  manner. 

2.  Mandate  that  site-specific  risk  assessments,  based  on  realistic  risk,  be  con- 
ducted wherever  possible  to  determine  the  clean-up  goals  and  priority  for  each 
site. 

3.  Require  that  the  intended  future  use  of  the  land,  as  determined  in  consul- 
tation with  the  affected  community,  be  considered  when  determining  clean-up 
goals  and  priorities. 

4.  Revise  the  provisions  establishing  the  National  Priorities  List  and  the 
Hazard  Ranking  System  to;  (a)  allow  for  more  flexible,  timely,  and  cost-effective 
prioritization  of  site  clean-ups;  and  (b)  to  categorize  and  assign  sites  for  action 
based  on  the  level  of  clean-up  action  necessary. 

5.  Increase  funding  to  support  research  and  development  of  innovative  reme- 
diation technologies.  Permit  EPA  to  use  the  Superfund  to  pay  for  a  portion  of 
the  backup  remedy  if  a  pre-approved  application  of  an  innovative  technology 
fails  to  meet  the  required  clean-up  level.  Provide  incentives  for  program  manag- 
ers to  promote  and  approve  the  use  of  innovative  technologies. 

6.  Authorize  EPA  to  provide  releases  to  PRPs  who  conduct  approved  clean- 
ups, except  in  cases  of  non-compliance  with  the  approved  clean-up  plan. 

7.  Permit  EPA  to  delegate  authority  to  administer  CERCLA  clean-ups,  under 
Federal  standards,  to  States,  where  appropriate. 

8.  Establish  community  advisory  panels  at  each  CERCLA  site  to  provide  con- 
tinuing input  and  advice  on  site  clean-up  decisions,  including  future  land  use. 

Finally,  although  these  recommendations,  if  enacted,  would  greatly  improve 
CERCLA,  they  will  not  totally  solve  CERCLA's  problems.  A  number  of  the  problems 
that  CERCLA  has  experienced  can  be  traced  to  the  law's  system  for  apportioning 
liability  for  clean-ups.  It  is  impossible  to  fix  CERCLA  so  that  it  conducts  clean-ups 
quickly,  efficiently,  and  cost-effectively  without  fixing  the  liability  system.  CERCLA 
must  be  amended  to  provide  a  liability  system  that  promotes  certainty,  efficiency, 
equity,  and  finality — and  does  not  delay  clean-ups  or  disproportionally  absorb  clean- 
up resources.  The  system  must  provide  both  strong  incentives,  including  liability  re- 
leases for  timely  resolution  of  liability  claims  and  strong  financial  disincentives  for 
failure  to  resolve  liability  issues  quickly. 
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Serving  Chemical  Engineers  Who  Serve  the  World 

The  American  Institute  of  Chemical  Engineers  (AIChE),  founded  in  1908,  is  a  non- 
profit, professional  association  that  provides  leadership  in  advancing  the  chemical 
engineering  profession.  Our  membership  of  approximately  60,000  is  made  up  of  indi- 
viduals who  work  in  industry,  government,  academia,  and  consulting,  as  well  as  sev- 
eral thousand  students  and  retirees. 

AIChE  is  proud  of  our  members'  contributions  to  meeting  mankind's  needs  by 
taking  chemistry  out  of  the  laboratory  and  into  the  industrial  facilities  and  the 
world  around  us.  Our  members  play  key  roles  in  critical  industries  such  as  petro- 
chemicals, petroleum,  electronics,  food,  ceramics,  glass,  plastics,  synthetic  fibers,  pri- 
mary metals,  and  specialty  chemicals.  Today,  chemical  engineering  is  at  the  fore- 
front of  research  on  environmental  protection,  process  safety,  and  hazardous  waste 
management  to  assure  the  safe  and  environmentally  sound  manufacture,  use,  and 
disposal  of  chemical  products. 

To  further  our  goal  of  promoting  excellence  in  the  development  and  practice  of 
chemical  engineering,  we  promote  public  understanding  of  the  profession  and  its 
roles  in  resolving  societal  issues,  provide  forums  to  advance  chemical  engineering  in 
theory  and  practice,  create  opportunities  for  individual  chemical  engineers  to  en- 
hance their  professional  skills  and  capabilities,  uphold  and  advance  high  profession- 
al standards  and  ethics,  and  support  excellence  in  education. 

AIChE  disseminates  information  about  the  latest  innovations  in  chemical  engi- 
neering through  its  publications  such  as  AIChE  Journal,  Chemical  Engineering 
Progress,  and  Environmental  Progress. 

AIChE's  position  papers  are  intended  to  be  informational  and  educational.  They 
are  the  product  of  AIChE's  commitment  to  using  the  expertise  of  our  members  and 
staff  to  provide  sound  technical  information  to  government  officials  and  others  in- 
volved in  public  policy  debates  on  national,  state,  and  local  issues  that  impact  the 
practice  of  chemical  engineering  and  the  industries  and  organizations  where  chemi- 
cal engineering  is  utilized. 

The  Superfund  Task  Force  was  established  by  AIChE's  Government  Programs 
Steering  Oammittee.  The  members  of  the  task  force  are:  Peter  B.  Lederman,  Chair- 
man; Dale  E.  Brooks,  Bill  Byers,  John  R.  Ehrenfeld,  William  G.  McGlasson,  J.  Win- 
ston Porter,  Stanley  I.  Proctor,  Sunil  I.  Shah  and  Sean  Devlin  Bersell. 


Prepared  Statement  of  the  Association  of  State  and  Territorial  Soud  Waste 
Management  Officials  (ASTSWMO) 

statement  for  the  record 

The  purpose  of  this  statement  for  the  record  is  to  reflect  the  views  of  the  Associa- 
tion of  State  and  Territorial  Solid  Waste  Management  Officials  (ASTSWMO)  regard- 
ing legislation  recently  introduced  by  Senators  Baucus  and  Lautenberg,  the  Super- 
fund  Reform  Act  of  1994  (S.  1834).  This  bill  is  to  be  considered  at  a  March  2,  1994 
hearing  of  the  Senate  Superfund,  Recycling  and  Solid  Waste  Management  Subcom- 
mittee of  the  Senate  Environment  and  Public  Works  Committee,  regarding  the 
State  Role  and  Remedy  Selection  portions  of  S.  1834.  We  respectfully  request  that 
this  statement  for  the  record  be  included  as  a  part  of  the  record  of  that  hearing. 

ASTSWMO  is  a  non-profit  association  which  represents  the  collective  interests  of 
waste  program  directors  of  the  nation's  States  and  Territories.  Besides  the  State 
clean-up  and  remedial  program  managers,  ASTSWMO's  membership  also  includes 
the  State  regulatory  program  managers  for  solid  waste,  hazardous  waste,  under- 
ground storage  tanks,  and  waste  minimization  and  recycling  programs.  Our  mem- 
bership is  drawn  exclusively  from  State  employees  who  deal  daily  with  the  many 
management  and  resource  implications  of  the  State  waste  management  programs 
they  direct.  Working  closely  with  the  U.S.  Environmental  Protection  Agency  (U.S. 
EPA),  we  share  the  objectives  of  the  Congress  and  the  public  in  providing  for  safe, 
effective  and  timely  investigation  and  clean-up  of  the  many  contaminated  sites 
throughout  the  Nation.  We,  therefore,  have  a  fundamental  interest  in  the  dialogue 
surrounding  the  proposed  legislation  [identified  hereafter  as  "S.  1834"]  designed  to 
reform  and  restructure  the  Superfund  program.  As  the  day  to  day  implementers  of 
the  State  and  Federal  clean-up  programs,  we  believe  we  can  offer  a  unique  perspec- 
tive to  this  debate. 

ASTSWMO  has  prepared  proposals  and  recommendations  on  the  following  sec- 
tions of  S.  1834:  State  Role,  Remedy  Selection  and  Liability.  Our  thoughts  and  rec- 
ommendations on  these  three  sections  are  outlined  below.  We  respectfully  request, 
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however,  that  we  be  able  to  supplement  the  record  at  a  later  date  with  additional 
comments  on  these  three  areas. 

BACKGROUND 

It  is  our  understanding  that,  when  Congress  enacted  the  Comprehensive  Environ- 
mental Response  Compensation  and  Liability  Act  (CERCLA)  in  1980,  commonly 
known  as  Superfund,  it  was  envisioned  that  there  were  approximately  400  serious 
abandoned  hazardous  waste  sites  requiring  remediation  and  that  Superfund  would 
have  a  life-span  of  perhaps  5  years.  At  that  time  there  appeared  to  be  a  recognition 
that  the  clean-up  of  these  sites  was  complicated,  time-consuming  and  required  more 
serious  resources  than  the  Federal  government  could  provide.  Consequently,  the  Su- 
perfund Amendments  and  Reauthorization  Act  (SARA)  mandated  increased  State 
participation  in  the  program.  Today,  it  is  estimated  that  there  are  over  20,000  sites 
in  this  country  in  need  of  some  sort  of  remediation.  We  believe  the  Federal  Super- 
fund  program  will  not  address  even  the  existing  NPL  sites  in  a  timely  manner, 
much  less  meet  broader  demands  as  more  sites  are  added  to  the  NPL.  Of  the  1,300 
identified  NPL  sites,  approximately  225  have  been  cleaned  up. 

In  1980,  few  believed  that  States  would  need  to  play  a  substantial  role  in  the 
clean-up  of  the  400  NPL  sites,  and  States  were  just  beginning  to  evaluate  the  need 
to  develop  their  own  clean-up  programs.  However,  in  response  to  the  thousands  of 
contaminated  sites  being  identified  nationwide  that  either  could  not  wait  for  U.S. 
EPA  attention  or  did  not  meet  the  Agency's  criteria  for  inclusion  on  the  NPL, 
States  developed  their  own  Superfund  programs.  As  of  1990,  41  States  have  adopted 
a  State  Superfund  law  based  on  some  form  of  liability,  and  44  States  have  developed 
funding  authorities — two  essential  components  to  implementing  an  effective  State 
clean-up  program.  We  believe  that  States  are  remediating  the  vast  majority  of  the 
confirmed  contaminated  sites  in  this  country  and  will  continue  to  do  so  in  the 
future.  We  offer  as  a  measure  of  proof,  preliminary  data  results  from  a  survey 
which  ASTSWMO  has  recently  completed  with  the  support  of  the  U.S.  EPA.  In  1992 
ASTSWMO  and  the  U.S.  EPA  agreed  that  while  there  was  an  abundance  of  data  on 
Federal  clean-up  levels,  there  was  a  considerable  gap  in  data  on  State  clean-ups. 
Therefore,  a  study  was  initiated  and  implemented  for  the  purpose  of  providing  a 
more  comprehensive  picture  of  Superfund-influenced  clean-ups,  both  complete  and 
underway,  and  to  lend  credibility  to  the  current  debate  surrounding  the  issue  of  the 
appropriate  State  role  in  Superfund. 

Specifically,  the  aforementioned  survey  wgis  designed  to  measure  the  extent  of 
State  hazardous  waste  clean-up  activity  at  non-NPL  sites  exclusive  of  those  sites 
being  cleaned  up  under  RCRA  authorities.  All  hazardous  waste  clean-up  efforts  per- 
formed by  States/territories  directly,  under  State/territory  enforcement  authority, 
and  under  State/territory  voluntary  and  property  transfer  programs  were  eligible 
for  inclusion  in  this  data  gathering  effort.  Thirty-nine  States  and  two  territories  re- 
sponded to  the  survey.  Preliminary  data  results  indicate  that  at  least  12,000  sites 
have  been  remediated  in  these  39  States  and  two  territories  since  the  inception  of 
Superfund  in  1980.  In  addition,  these  States  and  territories  indicated  that  they  are 
currently  working  on  another  13,700  active  sites.  Let  me  stress  that  these  figures 
are  still  in  the  final  stage  of  being  quality  checked  and  verified  and  that  the  figures 
should  be  used  as  a  point  of  reference  when  measuring  State  clean-up  capabilities 
and  when  discussing  what  may  be  the  actual  universe  of  contaminated  sites  in  this 
country.  ASTSWMO  and  U.S.  EPA  will  present  the  final  report  to  the  Subcommit- 
tee upon  its  completion. 

We  believe  the  current  State  role  provided  for  in  CERCLA  does  not  recognize  the 
tremendous  growth  which  has  occurred  in  State  capabilities  over  the  last  13  years. 
For  example,  the  State  role  at  NPL  sites  can  range  from  simply  providing  the  requi- 
site State  match  funds  at  the  time  of  the  construction  of  the  clean-up  remedy  to 
performing  response  actions  to  the  signing  of  Records  of  Decision  (RODs).  Generally, 
however,  the  U.S.  EPA  has  interpreted  CERCLA  to  mean  that  only  the  U.S.  EPA 
has  the  authority  to  select  a  remedy,  regardless  of  whether  a  State  was  assigned 
lead  agency  status.  In  those  few  cases  where  a  State  has  signed  a  ROD,  the  remedy 
was  being  implemented  by  a  private  party  and  fund  dollars  were  not  being  expend- 
ed. These  sites  may  save  time  in  the  beginning  of  the  process  due  to  a  State's 
streamlined  assessment  process,  but  will  result  in  even  more  arduous  disputes  if 
U.S.  EPA  disagrees  with  the  selected  remedy  at  the  ROD  stage.  In  New  Jersey  for 
example,  the  U.S.  EPA  and  the  State  regulatory  agency  disagreed  on  which  remedy 
to  implement  at  a  State  lead  Superfund  site.  "This  disagreement  caused  a  one-year 
delay  in  the  selection  of  the  remedy.  The  disagreement  was  over  which  remedy  com- 
plied with  the  preference  for  permanence  and  treatment,  not  over  protectiveness. 
These  types  of  lengthy  disputes  between  the  States  and  EPA  will  continue — result- 
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ing  in  fewer  clean-ups  and  less  land  returned  to  productive  use,  unless  States  are 
provided  the  authority  to  select  the  remedy  decision.  ASTSWMO  therefore,  ap- 
plauds the  Congress  for  recognizing  the  need  in  S.  1834  to  substantially  increase  the 
State  role  and  to  remedy  this  situation  of  "dual  masters"  via  a  State  authorization 
process  for  willing  and  able  States. 
ASTSWMO  State  Role  Proposal 

We  are  strongly  committed  to  an  expanded  State  role,  by  which  capable  States 
may  voluntarily  seek  the  authority  to  fully  implement  significant  elements  of  the 
Superfund  program  within  their  own  State.  State  programs  are  prepared  to  be  fully 
accountable  for  the  use  of  public  resources,  and  for  the  effectiveness  of  their  clean- 
ups, but  should  be  given  wide  flexibility  in  the  ways  in  which  they  carry  out  their 
responsibilities.  Consistency  is  important  and  will  come  with  the  use  of  a  single 
clean-up  goal  (as  described  below),  but  this  is  not  a  preventative  regulatory  pro- 
gram, and  site  clean-ups  require  a  broad  range  of  management  decisions  to  reach 
necessary  results.  Therefore  we  propose  the  following  mechanism  for  implementing 
and  operating  an  authorized/delegated  Superfund  program: 

A.  Qualifying  Criteria— Congress  would  direct  U.S.  EPA  to  work  jointly  with 
the  States  to  develop  qualifying  criteria  for  delegation  of  the  program  to  re- 
questing States. 

B.  Determination  of  State  Qualification— Determination  of  State-Qualification 
would  be  made  on  a  performance  basis  (i.e.,  self-certification)  as  is  done  with  the 
underground  storage  tanks  program  rather  than  on  a  process  basis.  This  will 
enhance  the  likelihood  and  availability  of  State  innovation  and  improvement, 
thereby  helping  to  ensure  the  desired  end  result — namely  the  greatest  possible 
number  of  timely  and  protective  site  clean-ups  given  the  available  resources. 

C.  Partial  Delegation — Delegation  should  be  strictly  voluntary  and  all  States 
should  have  the  opportunity  to  qualify  for  either  full  or  partial  delegation. 

Based  on  the  assumption  that  site  specific  clean-up  funds  will  continue  to  be  pro- 
vided by  responsible  parties,  the  Federal  Trust  Fund  and  State  clean-up  funds,  there 
will  also  need  to  be  an  investment  in  the  building  and  maintenance  of  State  clean- 
up programs.  We  believe  the  most  cost-effective  and  cost  efficient  means  of  provid- 
ing funding  to  States  with  delegated  programs  would  involve  the  use  of  tvvo-year 
program  grants.  The  program-grant  funding  method  that  the  U.S.  EPA  is  using  for 
the  underground  storage  tanks  program  has  worked  very  well  from  both  the  State 
and  Federal  perspectives.  A  program  grant  should  be  equally  as  effective  in  the  Su- 
perfund program  as  in  the  LUST  program,  as  the  large  number  of  sites  on  a  nation- 
al Superfund  registry  would  still  be  less  than  the  current  number  of  LUST  sites. 
The  program  grant  could  cover  items  such  as  part  of  the  State  costs  for  administer- 
ing the  program,  performing  site  assessment  work  (i.e.,  site  identification  and  deci- 
sion on  the  need  to  clean-up),  enforcement  activities,  and/or  emergency  type  activi- 
ties. We  believe  State  programs  could  perform  the  work  for  less  cost  than  the  for- 
profit  Federal  contractors  and  so  reduce  total  costs. 

ASTSWMO  also  believes  that  there  must  be  a  careful  reevaluation  of  how  Federal 
funds  are  utilized  for  publicly  financed  site-specific  clean-ups  and  how  cost  sharing 
requirements,  and/or  cutoffs  for  the  Federal  funds,  impact  State  clean-up  funds. 
These  government  funding  bases  must  be  harmonized  to  ensure  fair  and  appropriate 
division  of  responsibilities.  As  program  managers,  our  experience  and  expertise  is  in 
using  these  funds,  and  not  in  the  manner  in  which  they  are  best  collected.  This  is 
an  area  where  our  Governors  and  State  legislators  can  provide  better  input. 

Last,  the  original  ASTSWMO  proposal  for  an  authorized/delegated  Superfund 
program  contained  the  concept  of  a  National  Registry.  This  concept  would  have 
modified  Superfund  to  reflect  the  full  range  of  the  national  clean-up  needs,  to  in- 
clude all  sites  which  require  clean-up.  Specifically  this  national  registry  would  have 
consisted  of  only  those  sites  that  are  contaminated  above  a  certain  nationally  estab- 
lished target  risk  level.  Sites  below  this  established  risk  level  would  not  have  been 
placed  on  the  National  Registry  nor  have  been  subject  to  CERCLA  liability.  This 
national  registry  would  have  replaced  CERCLIS. 

The  list  would  have  been  further  narrowed  by  an  aggressive  enforcement  first 
effort,  thereby  reducing  the  number  of  sites  requiring  public  funding  to  the  mini- 
mum. The  remaining  sites  would  have  been  prioritized  for  public  funding  once  the 
State  (or  U.S.  EPA  in  those  States  choosing  not  to  participate  in  the  program)  deter- 
mined that  no  responsible  parties  or  other  party  were  willing  or  able  to  pay  for  or 
conduct  the  clean-up. 

The  Administration  appears  to  have  supported  the  concept  of  a  national  registry 
as  the  proposal  did  contain  one  aspect  of  the  concept — the  State  registry,  but  we  do 
not  understand  the  rationale  or  the  intent  for  adopting  only  part  of  our  recommen- 
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dation.  We  believe  this  will  not  result  in  the  elimination  of  two  clean-up  systems  in 
this  country  nor  alleviate  interagency  conflicts.  The  only  purpose  it  appears  to  serve 
is  the  continued  promotion  of  the  unequal  partnership  between  the  U.S.  EPA  and 
the  States  and  the  fostering  of  continued  "turf'  battles.  Although  we  do  not  agree, 
we  can  understand  the  reluctance  of  many  parties  to  eliminate  the  current  NPL 
structure,  but  we  strongly  recommend  that  since  our  integrated  proposal  for  a 
single  list  is  not  being  considered  in  its  entirety,  the  provision  of  a  State  registry 
described  in  Section  207  be  removed  entirely  from  the  bill. 

ASTSWMO  Comments  on  S.  1834  Sections  201-207 

1.  Qualifying  Criteria.  Section  127(A)  (2)  states  that  if  the  Administrator  deter- 
mines a  State's  program  to  be  "substantially  consistent"  with  this  Act  and  the  Na- 
tional Contingency  Plan  (NCP),  authorization  of  the  program  may  be  granted  to  the 
State.  Section  127(A)  (3)  for  example,  outlines  criteria  for  achieving  authorization 
based  on  a  State's  demonstrated  process  for  allocating  liability.  As  mentioned  earli- 
er, State  capabilities  have  grown  and  States  have  developed  sophisticated  programs 
to  address  the  remediation  of  contaminated  sites.  However,  these  programs  are 
often  times  tailored  to  the  specific  needs  and  unique  demands  associated  with  the 
sites  in  individual  States.  One  size  does  not  fit  all.  We  believe  we  will  be  in  jeopardy 
of  losing  the  strengths  and  efficiencies  achieved  from  these  individual  State  pro- 
grams if  we  demand  that  all  programs  model  the  Federal  Superfund  system.  Rather, 
we  propose  that  State  programs  be  judged  on  their  performar.ee  not  on  the  process 
used  to  achieve  the  results. 

2.  Allocation.  We  are  concerned  with  the  allocation  provisions  as  currently  struc- 
tured in  S.  1834  as  we  believe  a  tremendous  burden  may  be  placed  on  Federal  and 
State  government  resources.  ASTSWMO  requests  the  opportunity  to  provide  at  a 
later  date  specific  comments  and  suggestions  for  improving  the  proposed  allocation 
system.  In  general,  though,  we  are  concerned  that  an  allocation  process  will  produce 
a  strong  financial  incentive  for  RPs  to  actively  try  to  be  listed  on  the  NPL  rather 
than  settle  with  a  State  or  enter  a  State  voluntary  clean-up  program.  In  S.  1834,  an 
RP  can  obtain  finality  at  a  site  during  the  Remedial  Investigation  (RI)  phase  by 
paying  their  "fair  share"  with  a  premium.  For  this  payment  the  RP  can  obtain  a 
final  covenant  that  releases  them  from  future  liability.  Given  the  experience  of  cost 
estimates  from  RI  to  actual  implementation,  we  think  most  RPs  will  relish  the  op- 
portunity to  cash  out.  This  could  leave  EPA  responsible  for  completing  the  clean-up 
and  the  fund  liable  for  any  cost  overruns.  The  universe  of  NPL  sites,  let  alone  the 
entire  universe  of  contaminated  sites,  cannot  be  addressed  in  a  timely  manner 
unless  the  RPs  continue  to  conduct  the  vast  majority  of  site  clean-ups. 

3.  Timeframes.  If  a  goal  of  Superfund  Reauthorization  is  to  achieve  a  State  imple- 
mented clean-up  program  then  Congress  must  be  very  clear  in  mandating  EPA  to 
develop  authorization  criteria  in  conjunction  with  the  States  within  a  specified  time 
period.  Until  authorization  criteria  is  developed.  States  can  not  become  authorized, 
and  the  goal  of  S.  1834  will  not  be  achieved. 

4.  Single  Master  Concept.  The  goal  of  S.  1834  also  will  not  be  achieved  if  the  Modi- 
fication of  Response  Section  is  implemented  as  written.  This  provision  will  result  in 
essentially  dual  masters  at  each  site.  States  acknowledge  and  even  desire  account- 
ability for  their  actions.  However,  this  should  not  be  achieved  by  basically  granting 
the  Administrator  veto  authority  for  each  and  every  site  remedy  decision.  Periodic 
audits  of  sites  and/or  petitions  for  site  reviews,  we  believe  would  be  satisfactory 
methods  for  monitoring  State  work. 

5.  State  Cost  Share.  S.  1834  also  provides  for  a  State  to  "pay  or  assure  payment  of 
15  percent  of  the  costs  of  all  response  actions  and  program  support  or  other  costs  for 
which  the  State  received  funds  from  the  Fund  under  this  section"  Currently,  States 
are  responsible  for  10  percent  of  the  response  costs  and  100  percent  of  the  operation 
and  maintenance  costs.  This  new  provision  will  increase  the  State  cost-share  to  15 
percent  and  require  States  to  pay  cost  shares  on  areas  not  traditionally  subject  to 
State  matches,  i.e.,  program  support  costs,  site  studies  .  .  .  etc.  A.lso,  under  the  new 
allocation  system.  States  will  be  responsible  for  providing  matches  for  orphan 
shares  financed  via  the  Fund;  and  for  a  generator  or  transporter's  share  of  munici- 
pal solid  waste  should  it  exceed  the  10  percent  cap.  In  tight  budgetary  times  this 
may  become  a  significant  increase  in  costs  to  be  placed  on  to  State  governments. 
ASTSWMO  along  with  the  National  Governors'  Association  has  recommended  that 
the  State  match  for  both  clean-up  actions  and  operation  and  maintenance  be  10  per- 
cent for  all  sites. 

6.  Meaningful  State  Involvement  Provisions.  Although  we  can  understand  the  ra- 
tionale for  States  providing  a  cost  share  for  remedial  actions  at  fund-financed  sites, 
S.  1834  as  currently  written  will  effectively  delete  all  provisions  referring  to  mean- 
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ingful  State  involvement  for  States  not  authorized  the  Superfund  program  and  sys- 
tematically increase  the  State  cost  share.  We  strongly  recommend  Congress  rein- 
state section  121(f)  of  CERCLA  into  S.  1834.  States  have  a  right  to  be  involved  in  the 
remediation  of  sites  within  their  boundaries.  States  ultimately  must  answer  to  the 
citizens  and  communities  surrounding  these  sites  and  must  be  concerned  with  the 
cumulative  impact  all  the  various  sites  (i.e.,  State  sites,  Superfund  sites.  Leaking 
Underground  Storage  Tanks,  etc.)  may  have  on  effected  communities.  We  consider 
this  a  serious  deficiency  in  the  current  bill  and  strongly  recommend  Congress  rein- 
state section  121(f)  provisions  of  CERCLA  into  S.  1834. 

7.  More  Stringent  State  Standards.  While  Congress  might  wish  a  State  to  pay  the 
cost  difference  if  a  State's  standard  is  more  stringent  and  the  remedy  is  being  im- 
plemented at  a  fund-financed  site,  we  are  very  concerned  with  the  phrase,  "Neither 
the  Fund  nor  any  party  liable  for  response  costs  shall  incur  costs  in  excess  of  those 
necessary  to  achieve  a  level  of  clean-up  required  under  section  121(d)  of  this  Act." 
We  want  to  bring  to  your  attention  the  fact  that  we  believe  Congress  should  not 
relieve  RPs  from  such  payments,  and  that  to  do  so  is  preemptive  of  State  authority 
and  may  even  be  a  constitutional  issue.  We  strongly  recommend  Congress  delete  the 
words  "nor  any  party  liable  for  response  costs"  as  we  do  not  believe  preemption  of 
State  law  was  Congress'  actual  intent. 

ASTSWMO  Remedy  Selection  Proposal 

ASTSWMO  believes  the  fundamental  issue  surrounding  the  remedy  selection 
process  in  this  country  centers  on  one  key  issue:  do  we  wish  to  maintain  a  system  in 
this  country  where  a  range  of  what  constitutes  "clean"  is  often  times  determined  by 
where  one  lives,  which  U.S.  EPA  Region  is  selecting  the  remedy,  and  whether  a  site 
is  publicly  funded? 

"The  ASTSWMO  Board  of  Directors  made  the  determination  on  January  24,  1994 
that  the  current  system  for  selecting  clean-ups  in  this  country  should  be  modified. 
ASTSWMO  strongly  advocates  the  establishment  of  a  single  national  clean-up  goal 
and  from  that  single  goal,  the  development  of  reasonable  and  consistent  national 
models  for  clean-up  standards  to  be  applied  equally  at  all  sites  throughout  the  coun- 
try. We  propose  the  following  mechanism  for  implementing  and  achieving  consisten- 
cy in  site  clean-ups  across  the  country: 

A.  National  Clean-up  Goals.  We  believe  clear  clean-up  goals  should  be  devel- 
oped. We  respectfully  suggest  that  Congress  specify  in  the  statute  a  single  na- 
tional target  risk  level  or  clearly  and  explicitly  direct  the  U.S.  EPA  to  develop  a 
single  national  target  risk  level.  ASTSWMO  does  not  advocate  a  particular 
target  risk  level  as  we  believe  this  is  a  policy  decision.  We  would  like  to  note, 
however,  that  a  number  of  States  currently  operate  with  no  less  than  a  10"^ 
excess  target  risk  goal  for  individual  carcinogens.  The  National  Commission  on 
Superfund  also  recommended  this  same  risk  goal  based  on  their  deliberations. 

B.  Definition  of  Permanent  Remedy.  In  conjunction  with  the  establishment  of 
a  specific  national  target  risk  goal  applicable  to  all  sites,  the  primary  outcome 
of  Superfund  site  clean-ups  should  be  the  protection  of  human  health  and  the 
environment,  which  ASTSWMO  believes  is  best  achieved  through  a  preference 
for  permanent  remedies.  However,  we  do  acknowledge  that  there  are  occasions 
when  disproportionate  cost,  technical  impracticability,  engineering  feasibility 
and  other  factors  may  render  a  permanent  remedy  impossible  at  a  site. 
ASTSWMO  proposes  the  following  definition  for  permanent  remedy: 

"An  implemented  remedy  is  considered  permanent  when  it  allows  for  the 
unrestricted  use  of  all  land  and  natural  resources;  results  in  protection  of 
human  and  ecological  health;  except  for  the  purpose  of  treatment,  mini- 
mizes the  removal  of  the  contaminants  to  another  site;  and  minimizes 
media  exchanges  of  the  contaminant." 

C.  National  Clean-up  Models  and  Standards.  We  believe  that  models  for  cal- 
culating the  actual  allowable  contaminant  concentrations  for  the  various  envi- 
ronmental media  (i.e.,  soil,  groundwater,  surface  water,  sediment,  air,  etc.)  at 
Superfund  sites  can  be  easily  developed  using  the  minimum  national  target  risk 
goal.  We  believe  Congress  should  explicitly  direct  the  U.S.  EPA  to  work  with 
the  States  in  developing  these  models  as  many  States  already  have  extensive 
experience  in  this  area.  For  example,  Texas  promulgated  standards  for  soil  and 
groundwater  in  1993.  It  would  behoove  the  U.S.  EPA  to  capitalize  on  this  expe- 
rience rather  than  "reinvent  the  wheel".  National  target  risk  goals  combined 
with  the  development  of  models  for  calculating  clean-up  standards  would 
ensure  consistency  in  clean-ups  throughout  the  country,  minimize  lengthy  de- 
bates, and  greatly  simplify  the  remedy  selection  process  for  State  and  Federal 
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implementers  of  the  program — hence  a  faster,  more  streamhned  Superfund  pro- 
gram. 

D.  National  Site  Screening  Criteria.  National  clean-up  standards  should  serve 
as  national  site  screening  criteria,  i.e.,  criteria  to  determine  the  first  decision  of 
the  clean-up  process,  namely — does  the  site  need  clean-up?  Site  screening  crite- 
ria would  allow  for  this  decision  to  be  made  early  in  the  process.  For  those  sites 
which  do  require  clean-up,  national  health  based  concentrations  could  be  de- 
rived for  individual  chemicals  or  from  national  models  as  referenced  in  point 
three  of  the  proposal.  These  uniform,  national  health-based  chemical  concentra- 
tion standards  would  replace  site-specific  risk  assessments,  which  currently 
result  in  varying  degrees  of  clean-up. 

E.  Future  Land  use.  ASTSWMO  recommends  that  the  land  use  determination 
be  an  integral  and  distinct  part  of  the  site  specific  clean-up  decision  making 
process  and  that  it  occur  prior  to  the  establishment  of  the  site-specific  clean-up 
standards.  Current  and  known  future  land  uses,  zoning  considerations,  the  ac- 
tivities and  activity  patterns  of  the  exposed  population,  the  municipal  master 
plan  and  the  community  working  group's  recommendation  would  all  be  factored 
into  the  decision  to  determine  the  land  use  designation  (i.e.,  unrestricted — resi- 
dential land  use,  or  restricted — commercial,  industrial  and  recreational  land 
uses). 

This  approach  is  in  contrast  to  the  current  NCP  process,  where  future  land 
use  is  a  product  of  the  remedy  selection  process.  We  believe  our  approach  would 
significantly  streamline  the  process  and  ultimately  result  in  the  redevelopment 
of  existing  industrial  areas  (where  typically  most  of  the  Superfund  sites  are  lo- 
cated), rather  than  having  industrial  development  in  currently  non-industrial 
areas. 

F.  Streamlined  Remedy  Screening  Process.  Following  the  course  of  our  logic,  if 
a  land  use  is  determined  to  be  unrestricted,  only  permanent  remedies  will  be 
considered,  subject  to  a  cost  test.  However,  if  a  land  use  is  determined  to  be 
restricted,  both  permanent  and  non-permanent  remedies  will  be  identified.  All 
remedial  alternatives,  whether  unrestricted  or  restricted,  must  reduce  exposure 
to  the  contaminants  as  specified  by  the  national  target  risk  level. 

The  remedial  alternatives  that  are  protective  of  public  health  and  the  envi- 
ronment will  be  evaluated  based  on  three  criteria:  technical  implementability, 
administrative  feasibility,  and  community  acceptance. 

Once  these  alternatives  are  arrayed  and  evaluated,  a  disproportionate  cost 
test  would  be  conducted  between  permanent  and  non-permanent  remedies.  Cost 
is  a  factor  which  currently  must  be  considered  in  the  remedy  selection  process, 
but  as  is  the  case  with  determining  a  site's  clean-up  goal,  there  is  no  clear  and 
precise  guidance.  Therefore,  ASTSWMO  strongly  recommends  that  Congress 
direct  the  U.S.  EPA  to  work  with  the  States  in  preparing  a  definition  for  dispro- 
portionate cost. 

G.  Non-Permanent  Remedies.  ASTSWMO  recommends  that  if  a  permanent 
remedy  is  not  achievable  that  the  following  conditions  apply:  liability  for  the 
clean-up  of  a  site  to  unrestricted  land  use  should  continue  and  responsible  par- 
ties should  be  responsible  for  long-term  monitoring  and  operation  and  mainte- 
nance. 

ASTSWMO  Comments  on  S.  1834  Sections  501-507 

1.  National  Clean-up  Goals.  Section  502  requires  that  the  "Administrator  shall 
promulgate  national  goals  to  be  applied  at  all  facilities  subject  to  remedial  action 
under  this  Act".  We  applaud  the  concept,  but  are  afraid  that  unless  definitive  goals 
are  specified,  the  U.S.  EPA  will  continue  with  its  use  of  the  current  10"*  to  10"« 
risk  range,  or  adopt  some  similarly  ambiguous  approach.  Added  clarification  as  to 
Congress'  actual  intent  will  avoid  a  repeat  of  the  past. 

2.  State  Involvement.  ASTSWMO  also  recommends  that  Congress  clearly  direct 
the  U.S.  EPA  to  work  with  the  States  in  developing  these  national  generic  clean-up 
levels  or  models.  Unless  otherwise  indicated,  and  regardless  of  whether  States  are 
authorized  to  implement  the  program,  the  U.S.  EPA  may  interpret  the  statute  as 
allowing  for  no  State  input  in  this  process.  And  stated  above,  at  least  15  States  have 
already  developed  or  proposed  cleeui-up  standards  which  are  working  and  have  been 
tested.  Many  States  have  chosen  to  develop  State  specific  standards,  primarily  due 
to  the  slow  progress  made  by  the  U.S.  EPA  in  this  area. 

S.  Timeframes.  Regarding  the  development  of  these  goals  and  standards,  we  rec- 
ommend that  a  timeframe  for  their  completion  be  specified  in  the  statute.  The  U.S. 
EPA  has  currently  been  working  on  developing  numbers  for  specific  chemicals  for 
the  last  2-3  years.  This  process  must  be  brought  to  conclusion  in  a  timely  and  pro- 
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ductive  manner  in  order  to  truly  reap  the  benefits  of  a  reauthorized  CERCLA  "in 
the  field".  ,.  ,  ... 

4."Best  Available  Scientific  Evidence".  Section  502(5)  (ii)  indicates  that  a  remedial 
action  shall  be  required  to  comply  with  State  environmental  law  which  specifically 
pertains  to  remedial  action  and  protection  of  human  health  and  the  environment  a& 
long  as  the  law  has  been  adopted  based  on  the  "best  available  scientific  evidence". 
We  are  concerned  that  this  may  be  another  area  open  to  subjective  interpretation 
and  may  be  the  cause  of  serious  and  lengthy  disputes  in  the  future  between  State 
and  Federal  agencies.  We  recommend  the  above  phrase  be  deleted  from  the  statute. 

5.  Remedy  Selection  Criteria.  Section  503(3)  (A)  outlines  the  criteria  for  selecting 
an  appropriate  remedy.  We  agree  with  all  the  listed  components,  however,  we  have 
two  primary  concerns.  Although,  we  assume  that  State  concurrence  is  implied  in 
the  fourth  provision  which  specifies  community  acceptability,  we  recommend  adding 
the  words  "and  to  the  State"  to  the  end  of  503(3)  (A)  (iv). 

This  is  especially  important  considering  our  concerns  regarding  the  fate  of  section 
121(f).  Additionally,  as  outlined  in  S.  1834  the  four  criteria  are  to  be  evaluated  based 
on  the  "reasonableness  of  the  cost  of  the  remedy".  Again,  State  and  Federal  regula- 
tors will  be  placed  in  the  ambiguous  role  of  determining  what  cost  is  reasonable  to 
assure  the  unrestricted  use  of  a  site.  We  question  whether  State  and  Federal  regula- 
tors should  be  expected  to  determine  which  communities  get  clean-ups  to  industrial 
levels  and  which  ones  are  cleaned  up  to  background  levels,  i.e.,  pristine  conditions? 
State  waste  officials  do  not  believe  it  is  their  job  to  make  such  subjective  decisions, 
but  rather  to  ensure  the  proper  implementation  of  the  statute.  Therefore,  we  believe 
Congress  should  direct  the  U.S.  EPA  to  work  with  the  States  to  develop  a  test  for 
disproportionate  cost  in  order  to  fairly  and  consistently  determine  the  "reasonable 
cost". 

6.  State  and  Federal  ARARS.  We  seek  a  clarification  as  to  Congress  intent  regard- 
ing sections  502(5)  (A)  (i)and  502(5)  (A)  (ii).  These  two  sections  seem  to  indicate  that 
all  Federal  applicable  relevant  and  appropriate  requirements  (AAARs)  will  apply 
for  all  sites,  whereas  after  this  Act  is  amended,  only  State  applicable  standards  will 
apply.  We  are  very  concerned  with  the  double  standard  presented  by  these  two  sec- 
tions and  do  not  agree  that  State  ARARs  should  be  dismissed  so  preemptively. 

7.  Containment  versus  Treatment.  It  is  our  understanding  when  reading  Section 
503  (C),  that  a  preference  would  be  placed  on  containment  of  pollution  rather  than  a 
preference  for  permanence.  Specifically,  "hot  spots"  of  a  site  are  to  receive  a  prefer- 
ence for  treatment  only  if  they  meet  a  very  specific  and  difficult  test.  Unless  a  pref- 
erence is  explicitly  stated  for  treatment  as  modified  by  a  cost  test,  it  seems  to  us 
that  the  majority  of  sites  will  result  in  engineering/institutional  controls,  e.g., 
fences  or  caps  with  deed  restrictions.  We  do  not  believe  this  is  the  Congressional 
intent,  nor  will  it  result  in  the  equity  of  clean-ups  sought  by  all  parties. 

ASTSWMO  Liability  Proposals 

We  believe  Congress  and  all  other  appropriate  Superfund  stakeholders  must  first 
identify  the  fundamental  goal  for  this  Reauthorization,  before  determining  the  ap- 
propriate liability  scheme.  Is  the  goal  to  speed  up  the  clean-up  process  and  obtain 
more  clean-ups,  or  rather,  is  it  a  desire  to  insert  a  more  meaningful  level  of  fairness 
into  the  current  system?  Once  this  determination  is  made,  the  appropriate  course  of 
action  becomes  clear.  For  example,  the  current  liability  scheme  has  not  resulted  in 
a  "fair"  system,  but  that  was  also  not  its  primary  intent.  It  was  designed  for  the 
purpose  of  funding  and  achieving  the  maximum  amount  of  clean-ups — and  on  the 
State  level  it  has  met  its  goal.  The  proposed  allocation  process  does  add  a  level  of 
fairness  to  the  system,  but  it  also  slows  the  process — hence  less  clean-ups,  but  with 
more  equitable  settlements.  We  believe  it  will  be  virtually  impossible  to  design  a 
system  which  meets  both  goals  (fairness  and  speed)  and  Congress  should  be  careful 
not  to  set  unrealistic  expectations.  Community  Working  Groups  (CWGs)  are  another 
example.  Establishing  a  CWG  at  each  site  will  add  time  to  the  process  and  that  fact 
should  be  clearly  understood  with  the  expectations  of  shortening  the  time  required 
to  clean-up  a  site. 

ASTSWMO  has  adopted  a  position  strongly  supporting  the  retention  of  the  Strict, 
Joint  and  Several  Liability  scheme  in  CERCLA.  (Enclosure  No.  1.)  We  are  joined  in 
our  support  of  the  current  liability  scheme  by  the  National  Governor's  Association 
and  the  National  Association  of  Attorneys  General.  From  our  viewpoint,  there  are 
two  primary  benefits  to  the  Strict,  Joint  and  Several  Liability  scheme.  First,  the 
"polluter  pays"  principal.  The  U.S.  EPA  estimates  that  approximately  70  percent  of 
the  NPL  sites  are,  being  remediated  by  Responsible  Parties  (RP),  and  in  New 
Jersey,  approximately  90  percent  of  the  State-required  clean-ups  are  RP  funded. 
Second,  Strict,  Joint  and  Several  Liability  has  proven  to  be  a  powerful  incentive  for 
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the  proper  disposal  of  hazardous  waste  which  is  now  and  will  continue  to  be  gener- 
ated. 

ASTSWMO  does  recognize,  however,  that  CERCLA  could  be  amended  to  make  it 
more  "fair"  and  we  commend  you  and  the  Administration  for  your  efforts  in  this 
area.  For  example,  we  approve  of  the  provisions  in  the  proposal  which  clearly  define 
when  a  party  is  eligible  for  "de  micromis"  and  "de  minimis"  settlements.  Having 
clear  guidance  in  these  areas  will  enable  regulators  to  more  easily  implement  the 
directives  of  the  statute  and  eliminate  unnecessary  litigation  concerning  these  par- 
ties. 

We  have  concerns  about  the  practical  application  of  S.  1834's  approach  to  munici- 
pal liability  (i.e.,  the  proposal  to  cap  the  liability  of  generators  or  transporters  of 
municipal  solid  waste  at  10  percent  of  the  total  response  costs  at  the  facility).  Our 
experience  in  State  clean-ups  at  MSW  landfills  leads  us  to  believe  that  allocation 
will  be  very  difficult  at  these  sites,  and  that  the  orphan  share  will  be  a  very  sub- 
stantial part  of  the  costs.  Because  we  wanted  to  find  some  relief  for  municipalities, 
we  had  approached  these  facility  clean-ups  somewhat  differently  in  our  own  propos- 
als, seeking  ways  to  isolate  them  by  definition  and  then  conducting  clean-ups 
through  an  independent  liability  system. 

ASTSWMO  also  recommends  that  provisions  be  inserted  into  CERCLA  to  protect 
otherwise  innocent  parties  and  their  successors  and  assigns  from  CERCLA  liability 
in  an  effort  to  continue  the  development  and  expansion  of  State  voluntary  clean-up 
programs.  For  example: 

1.  CERCLA  should  offer  protection  from  future  liability  for  parties  conducting 
a  voluntary  clean-up  who  were  not  otherwise  responsible  under  the  Superfund 
law. 

2.  CERCLA  should  assure  that  conducting  an  approved  clean-up  does  not 
unduly  associate  a  person  with  the  release. 

3.  CERCLA  should  allow  a  State  to  provide  certification  that  a  clean-up  is 
complete. 

The  goal  of  Superfund  should  be  to  not  only  protect  human  health  and  the  envi- 
ronment but  to  protect  human  health  and  the  environment  in  the  most  time-effec- 
tive manner  possible.  We  are  pleased  that  the  proposal  recognizes  the  primacy  role 
of  States  in  the  area  of  voluntary  clean-ups.  However,  we  are  concerned  that  the 
proposal  may  be  interpreted  in  a  manner  which  Congress  did  not  intend.  For  exam- 
ple, the  follo\ying  two  provisions  outlined  in  section  302  require  that  a  State  provide 
technical  assistance  throughout  each  voluntary  clean-up  and  have  the  capability, 
through  enforcement  or  other  mechanisms,  of  assuming  the  responsibility  for  under- 
taking a  clean-up  if  the  current  owner  or  prospective  purchaser  fails  or  refuses  to 
complete  the  necessary  clean-up.  This  could  be  interpreted  to  mean  that  a  State 
must  immediately  finish  or  perhaps  begin  the  remediation  of  the  site  in  question, 
even  though  the  site  may  not  be  a  priority  for  the  State.  Each  State  has  an  internal 
prioritizing  system  designed  to  balance  the  needs  and  unique  demands  each  site 
poses  with  the  actual  available  State  resources.  The  above-mentioned  provisions 
could  attempt  to  force  a  certain  priority-setting  scheme  onto  States,  based  strictly 
on  the  availability  of  funds  to  proceed  with  remediation.  This  priority  system  may 
or  may  not  account  for  the  many  variables  which  should  affect  a  State's  determina- 
tion to  proceed  with  the  remediation  of  a  site.  This  provision  may  ultimately  pre- 
clude many  States  from  seeking  Federal  aid  to  develop  and  foster  Voluntary  Clean- 
up programs.  State  Voluntary  Clean-up  programs  should  be  viewed  as  pilots,  pio- 
neering new  ground  and  new  approaches  to  solving  the  clean-up  dilemma  in  this 
country.  We,  therefore,  recommend  that  Congress  provide  as  much  flexibility  as  pos- 
sible and  not  allow  for  the  possibility  of  prescriptive  interpretations. 

The  last  ASTSWMO  recommendation  concerning  CERCLA  liability  is  the  desire 
for  CERCLA  to  be  clarified  to  reflect  the  fact  that  States  should  not  be  held  liable, 
in  whole  or  in  part,  for  the  costs  of  clean-up.  It  is  inappropriate  and  counterproduc- 
tive for  a  State  to  be  held  liable  when  it  merely  regulates  a  facility,  when  it  is  at- 
tempting to  remedy  a  release  of  hazardous  substances  from  a  site,  or  when  it  is 
simply  a  trustee.  Despite  the  trend  of  court  decisions  towards  finding  States  not 
liable  under  CERCLA  in  these  circumstances,  counterclaims  are  continuing  and 
enormous  sums  are  being  spent  on  legal  suits  and,  more  importantly,  actual  clean- 
up activities  are  being  delayed. 

ASTSWMO  Comments/Response  to  S.  18S4  Liability  Provisions 

ASTSWMO's  primary  comments  on  the  liability  provisions  provided  for  in  S.  1834 
relate  to  the  proposed  allocation  scheme.  First,  the  proposed  allocation  scheme  is 
applicable  only  for  sites  proposed  or  listed  on  the  NPL.  Therefore,  this  system  would 
apply  only  to  a  small  percentage  of  the  total  universe  of  sites  in  this  country.  As 
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long  as  the  NPL  remains,  there  will  always  be  two  separate  and  distinct  clean-up 
programs  in  this  country,  an  issue  which  should  be  fully  debated,  with  the  ramifica- 
tions of  maintaining  two  clean-up  programs  fully  understood  by  all  Superfund 
stakeholders.  Second,  allocation  is  a  very  time  intensive  process,  which  may  work 
when  one  is  dealing  with  a  limited  universe  of  sites,  but  when  one  dealing  with  tens 
of  thousands  of  sites  across  the  country,  the  allocation  process  becomes  more  of  a 
impediment  than  an  aid  in  speeding  up  clean-ups.  In  addition,  the  allocation  scheme 
may  end  up  delaying  the  start  of  the  Remedial  Investigation  (RI)  at  newly  listed 
NPL  sites.  Since  the  proposal  sets  a  starting  point  for  the  RP  search  (90  days  after 
commencement  of  RI  or  listing  on  the  NPL)  and  an  end  point  (18  months  after  initi- 
ation or  the  RI),  EPA  may  be  forced,  based  on  resource  limitations,  to  delay  the 
start  of  an  RI  at  a  newly  listed  site  so  that  the  clock  won't  start  running  until  they 
know  they  can  complete  the  RP  search  in  18  months.  In  addition,  the  factors  to  be 
used  in  the  allocation  process  will  be  difficult  to  apply  to  certain  types  of  sites,  e.g., 
MSWLF  and  chain  of  title  sites,  as  many  of  the  factors  require  subjective  judgment 
that  cannot  be  consistently  applied  to  all  allocations. 

It  appears  as  if  the  intended  results  of  this  proposal  are  questionable,  as  the  time 
and  costs  associated  with  up  front  PRP  negotiations  and  searches  will  merely  be 
transferred  from  the  private  sector  to  the  public  sector. 

CONCLUSION 

The  Administration  and  Congress  should  be  complimented  for  developing  such  a 
comprehensive  reauthorization  proposal  for  Superfund.  ASTSWMO  hopes  that  its 
suggestions  will  be  adopted  as  constructive  improvements  to  the  bill  and  make  it 
more  workable  for  the  States  and  the  U.S.  EPA  to  implement.  We  are  available  to 
assist  the  Subcommittee  Staff  as  you  continue  your  deliberations  on  this  important 
legislation. 
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March   16,    1994 

The  Honorable  Frank  Lautenberg,  Chairman 

Senate  Subcommittee  on  Superfund,  Recycling, 

and  Solid  Waste  Management 

U.S.  Senate 

Hart  505 

Washington,  D.C.   20510 

Dear  Senator  Lautenberg: 

The  purpose  of  this  letter  is  to  transmit  the  Association  of  State 
and  Territorial  Solid  Waste  Management  Officials  (ASTSWMO)  comments 
on  S.  1834,  the  Superfund  Reform  Act  of  1994.  We  respectfully 
request  that  these  comments  be  included  as  part  of  the  record, 
expanding  on  our  Statement  for  the  Record  which  was  submitted  in 
conjunction  with  your  March  2,  1994  hearing  on  S.  1834.  Thank  you 
for  your  openness  to  comment  and  we  look  forward  to  working  with 
you  and  members  of  your  staff  on  ensuring  the  reauthorization  of  a 
workable  Superfund  program. 

Sincerely, 

Daniel  J.  Eden,  TX -^ 
President,  ASTSWMO^ 


Enclosure:   ASTSWMO  comments  on  S .  1834 
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ASTSWMO  Comments  on  the  Superfund  Reform  Act  of  1994 

EXECUTIVE  SUMMARY 

The  SARA  Evaluation  Task  Force  of  ASTSWMO  prepared  the  attached  comments 
on  the  proposed  Superfund  Reform  Act  of  1994  ("SRA")  which  would  amend  the 
Comprehensive  Environmental  Response  Compensation  and  Liability  Act 
("CERCLA"),  based  upon  the  CERCLA  Reauthorization  policies  and  concepts  ap- 
proved by  the  ASTSWMO  Board  of  Directors  over  the  last  year.  The  comments  iden- 
tify specific  problems,  offer  a  resolution  and  detail  necessary  language  changes  to 
the  Bill  in  order  to  implement  the  resolution.  The  comments  generally  are  orga- 
nized according  to  the  title  and  section  organization  of  the  Bill. 

This  executive  summary  highlights  the  most  critical  issues  in  the  Bill  from  the 
Task  Force's  perspective.  However,  all  of  the  comments  should  be  considered  impor- 
tant changes  to  the  SRA  so  that  it  will  result  in  an  improved  Superfund  law  which 
expedites  clean-up  of  our  nation's  hazardous  waste  sites  through  creation  of  an 
equal  partnership  between  Federal  and  State  governments. 

state  role 

SRA  attempts  to  resolve  CERCLA's  duplicative  oversight  problem  by  completely 
excluding  States'  from  the  process  when  U.S.  EPA  is  overseeing  a  clean-up.  This 
rather  extreme  resolution  is  accomplished  by,  in  our  opinion,  a  preemption  of 
States'  environmental  laws  except  for  legally  applicable  remedial  standards  and  by 
precluding  any  State  enforcement  actions  at  NPL  sites.  ASTSWMO  recommends 
reinserting  a  minimum  State  role  as  outlined  in  current  121(f)  of  CERCLA  when 
U.S.  EPA  is  overseeing  the  clean-up. 

Under  SRA  States  may  be  authorized  to  oversee  NPL  clean-ups  using  State  au- 
thorities. State  funds  and  Superfund  money.  Generally,  ASTSWMO  supports  au- 
thorization of  States  to  run  the  Superfund  program  within  the  respective  States. 
However,  the  authorization  process  outlined  in  SRA  is  burdensome  and  the  degree 
of  Federal  oversight  is  extreme  and  wasteful.  ASTSWMO  recommends  a  stream- 
lined certification  of  State  programs  and  an  oversight  role  for  U.S.  EPA  limited  to 
an  evaluation  of  a  State's  performance  based  upon  objective  criteria  developed  by 
U.S.  EPA  and  the  States  in  rules. 

SRA  changes  CERCLA's  current  cost  share  requirements  for  States.  Although,  the 
language  is  not  clear,  it  appears  that  States  must  pay  15  percent  of  all  program 
costs  or  10  percent  of  the  capital  costs  and  100  percent  of  all  O&M  of  remedial  im- 
plemented in  the  State.  ASTSWMO  opposes  this  approach  and  instead  recommends 
that  SRA  adopt  a  single  approach  to  State  cost-share  at  10  percent  of  all  costs  to 
include  O&M. 

REMEDY  SELECTION 

ASTSWMO  recommends  that  the  remedy  selection  section  of  SRA  be  redrafted. 
ASTSWMO  proposes  a  new  remedy  selection  section  that  creates  a  process  that  sets 
a  single  national  risk  goal  and  retains  a  preference  for  "permanent"  remedies.  The 
proposal  includes  a  disproportionate  cost  test  for  the  permanent  remedy.  If  the  per- 
manent remedy  is  too  expensive,  a  cost  effective  non-permanent  remedy  would  be 
selected  based  upon  evaluation  of  criteria  including  reasonably  expected  future  land 
use  and  treatment  to  reduce  the  toxicity,  mobility,  and  volume  of  contaminants. 

UABILTTY 

SRA  creates  a  mandatory  allocation  of  liability  procedures  to  expedite  settlement 
of  cost  shares  amongst  responsible  parties.  ASTSWMO  supports  this  concept,  but 
suggests  that  the  process  be  improved  by  limiting  the  use  of  the  allocation  proce- 
dure to  sites  with  more  than  ten  responsible  parties  and  eliminating  certain  sites  as 
eligible  for  allocation  such  as  industrial /commercial  sites  that  did  not  accept  solid 
waste  for  treatment,  storage  or  disposal.  This  would  focus  the  allocation  process  on 
the  kinds  of  sites  that  would  truly  benefit  from  an  allocation  procedure. 

ASTSWMO  also  recommends  that  the  government's  responsibility  in  the  alloca- 
tion process  be  minimized.  For  example,  responsible  parties  should  be  required  to 
insure  that  concise  and  relevant  information  is  submitted  to  the  allocator.  In  addi- 
tion, SRA  should  clarify  that  all  the  costs  of  allocation  are  recoverable  from  the  re- 
sponsible parties. 
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VOLUNTARY  CLEAN-UPS 

SRA  requires  U.S.  EPA  to  foster  and  encourage  State  Voluntary  Clean-up  pro- 
grams but  fails  to  identify  a  process  by  which  to  do  so.  ASTSWMO  recommends  that 
SRA  require  the  U.S.  EPA  to  work  with  States  to  develop  rules  to  identify  and  ap- 
prove "eligible"  State  Voluntary  Clean-up  programs  to  manage  non-NPL  clean-ups, 
and  to  include  incentives  and  the  necessary  funding  to  enable  State  participation. 

SRA  attempts  in  other  sections  to  clarify  who  is  responsible  for  overseeing  clean- 
ups in  order  to  eliminate  duplicative  oversight.  SRA  does  not,  in  this  section,  clarify 
that  States  have  responsibility  for  managing  non-NPL  clean-up  reviews.  ASTSWMO 
recommends  that  States  be  clearly  vested  with  the  responsibility  to  manage  non- 
NPL  clean-ups  without  U.S.  EPA  overview. 

In  summary,  ASTSWMO  neither  fully  supports  nor  opposes  the  Bill  at  this  point, 
and  views  these  comments  as  an  opportunity  to  work  with  interested  parties  in  im- 
proving the  Bill.  ASTSWMO  will  analyze  the  two  different  bills  (which  will  result 
from  markup  in  the  House  and  Senate  Subcommittees),  allowing  the  Association's 
leadership  to  reevaluate  the  nature  of  our  continued  support  for  these  reauthoriza- 
tion vehicles. 

Also,  ASTSWMO  is  currently  developing  additional  comments  on  how  SRA 
changes  CERCLA  with  respect  to  Federal  facility  clean-ups.  Because  Federal  facili- 
ties' issues  concern  multiple  ASTSWMO  groups,  coordination  of  States'  comments 
requires  additional  time.  Thus,  the  attached  comments  do  not  speak  to  Federal  fa- 
cilities and  ASTSWMO  reserves  the  opportunity  to  comment  at  a  later  time. 


77-137  0-94-11 
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STATE  ROLE 


Issue; 

The  proposal  requires  that  for  states  to  get  authorization  or  referrals  from  the 
EPA,  the  State  program  must  be  "substantially  consistent  wiU  the  federal 
"rogram".  This  is  similar  to  the  RCRA  authorization  scheme  which  the  states 
wave  found  to  be  very  difficult,  time  consuming  and  inefficient. 

Resolution; 

Provide  a  self  certification  process  as  used  in  the  UST  program,  based  on  overall 
performance. 

Language; 

Section  127(a)(2)  Replace  the  first  sentence  of  the  paragraph  down  to  "pursuant 
to  a  contract"  with-  "The  State  shall  certify  to  the  Administrator  tiiat  it  has  the 
authoritv.  technical  capacity  and  resources  necessary  to  conduct  response  actions 
and  enforcement  activities  where  necessary,  in  a  manner  substantially  consistent 
with  this  Act,  for  releases  or  threatened  releases  for  which  it  seeks  authorization, 
the  State.". 

Section  127(b)(2)  Replace  the  first  sentence  of  the  paragraph  down  to  "pursuant 
to  a  contract"  with--  'The  State  shall  certify  to  the  Administrator  that  it  has  the 
authoritv.  technical  capacitN'  and  resources  necessary  to  conduct  response  actions 
and  enforcement  activities  where  necessan'.  in  a  manner  substantially  consistent 
with  this  Act,  at  facilities  listed  or  proiwsed  for  listing  on  the  NPL  for  which  it 
seeks  a  referral,  the  State." 

Section  127(a)(3).  page  26.  line  14  insert  after  "demonstrates"  "in  its  certification" 

Issue; 

Promulgation  of  Regulations  Under  Sections  127(a)(3)  and  (b)(1)  the 
Administrator  is  required  to  promulgate  regulations  to  determine  3  State's 
eligibility  for  authorizaiion  and  referral  There  is  no  timeframe  specified  for 
promulgating  the  State  authorizaiion'referral  regulations.  This  is  a  problem 
because  no  State  may  appl>  for  authorization  or  referral  until  after  EPA 
promulgates  the  authorization' referral  regulations.  These  regulations  need  to  be 
promulgated  in  a  tunely  manner. 
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Resolution; 


Congress  needs  to  specify  a  one  year  timeframe  for  the  Administrator  to 
promulgate  authorization/referral  regulations. 

Language; 

Section  127(a)(3)  Page  26,  line  10,  insert  after  "Regulations"  "Within  one  year 

of  the  date  of  enactment  of  this  act" 

Section  127(b)(3)  Page  28,  line  13,  insert  after  "Regulations"  "Within  one  year 

of  the  date  of  enactment  of  this  act" 

Page  28,  line  21,  insert  after  "authorized."   "EPA  shall  develop  these  regulations 

in  consultation  with  the  States.    This  consultation  will  not  require  that  Federal 

Adyisorv  Conununications  Act  (FACA)  be  inyoked  nor  that  States  be  excluded 

from  ex  parte  communication  under  the  Administratiye  Procedures  Act." 

Issue; 

The  SRA  requires  authorized  states  to  fund  the  additional  cost  of  more  stringent 
state  standards  for  both  fund  and  responsible  party  sites.  We  believe  that 
requiring  a  State  to  pay  the  incremental  costs  for  a  responsible  party  site  is  a 
preemption  of  Sute  law  and  therefore  is  a  constitutional  issue.  In  addition,  the 
language  in  127(g)  when  read  in  a  context  of  121(d)(5)  results  in  the  ability  of 
the  fund  and  RPs  to  pay  for  properly  adopted  State  standards,  requirements, 
criteria  or  limitations  that  are  more  stringent  than  federal  standards. 

Resolution; 

Remove  requirement  for  sutcs  to  fund  cost  of  more  stringent  standards. 

Language: 

SRA  Section  201  (a),  page  31  delete  paragraph  127  (g)  or  at  a  minimum  amend 
SRA  section  201  (a):  to  read  'For  fund  financed  actions,  a  state  shall  be  liable 
for  the  incremental  increase  m  response  costs  attributable  to  achieving  a  more 
stnngent  state  standard  V 

Issue; 

The  proposal  removes  a  state's  authority  to  respond  to  releases  or  threats  of 
releases  at  sites  listed  or  proposed  for  listing  on  the  NPL.  This  could  create  a 
simation  where  a  suie  is  precluded  from  taking  a  response  action  that  is  deemed 
appropriate  and  EPA  is  not  able  to  initiate  due  to  funding  limiutions.  States  also 
have  the  right  to  uke  actions  to  protect  the  health  and  environment  of  their 


320 


citizens  that  can  not  be  preempted  by  federal  law.  The  language  included  in 
127(k)  seems  to  reverse  the  10th  Circuit  Court  decision.  Lastly,  this  language 
would  also  eliminate  a  state's  ability  to  address  a  site  on  the  NPL  under  other 
stamtory  authorities  (RCRA  C  &  I). 

Resolution; 

Remove  language. 

Language: 

SRA  201  (a),  page  34:  Proposed  127  (k)  Strike  "A  state  does  not  have  the 
authority,  except  pursuant  to  this  section,  to  take  or  order  o  response  aetion.  or 
any  other  action  relating  to  releases  or  threatened  releases  ,  at  any  facility  listed 
Of  proposed  for  listing  on  the  National  Priority  List." 

Issue; 

State  Cost  Share.  The  proposed  shift  in  cost  share  from  10%  for  remedial  actions 
to  15%  for  all  Federal  Supcrfund  monies  provided  to  a  State  addresses  some  of 
the  Sutes'  concerns.  However,  there  is  not  justification  for  requiring  a  larger 
state  match  for  Superfiind  cleanup  at  sites  that  are  publicly  operated  than  for 
private  sites.  In  addition,  maintaining  the  current  10%  cost  share  but  expanding 
it  to  include  operation  and  maintenance  costs  does  not  shift  costs  to  the  States  as 
is  possible  under  this  proposal. 

Resolution: 

Change  the  current  State  cost  share  to  be  10%  for  all  sites  and  be  based  on 
program,  response  and  operation  and  maintenance  costs. 

Language; 

Section  127(d).  page  30.  line  4  -  change  'IS  percent"  to  "lOoereent" 

Section  127(b)(1)  Transition  and  Conforming.  Amend  page  35,  line  4.  end 
sentence  after  "1994'.  and  delete  the  remainder  of  the  sentence. 

Section  204(d)  delete  'subject  to  the  provisions  of  subparagraph(c)",  delete  "and" 
at  the  end  of  the  subparagraph  (b»    Change  "IS  pcroent"  to  "10  pereent" 
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Issue; 

The  proposal  changes  the  cost  share  that  is  required  of  the  state  for  response 
actions  and  program  support  or  other  costs  for  which  the  State  receives  funds 
from  the  Fund  under  section  127.  It  is  not  clear  in  the  proposal  how  operation 
and  maintenance  will  be  funded  or  cost  shared. 

Resolution: 

Add  language  that  is  specific. 

Language; 

In  Section  127(d).  page  30.  line  14,  add  after  response  actions—  "operation  and 
maintenance  ". 

Issue; 

Section  201  strikes  current  121(f)(1)  and  amends  121(f)(2)  of  the  proposed  SRA 
and  by  doing  so  essentially  creates  three  classes  of  State  role: 

1)  Authorization  for  all  facilities  or  classes  of  facilities;  and/or 

2)  Referral  of  individual  facilities:  and 

3)  No  involvement  except  for  payment  of  the  cost  share  for  all  fund-financed 
facilities 

The  third  scenario,  no  suie  involvement,  essentially  removes  or  "freezes  out"  the 
State  from  having  any  meaningful  mput  into  the  remediation  of  facilities  within 
the  State  (regardless  of  violations  of  State  law).  This  scenario  represents  the  loss 
of  all  improvements  the  Slates  fought  for  in  the  SARA  of  1986,  represented  by 
Section  121(f)  of  CERCLA  If  a  State  does  not  agree  with  a  remedy.  State 
actions  under  this  3rd  scenano  will  be  limited  1)  to  refusing  to  pay  the  mandated 
10%  cost  share  in  order  to  block  the  fund  financed  remedy,  or  2)  attempting  to 
legally  block  the  PRP  implementation  of  the  remedy.  Neither  of  these  options  is 
in  accordance  with  protecting  public  health  or  the  environment,  nor  will  it 
improve  the  time  frame  for  cleanups.  This  process  essentially  blackmails  the 
State  into  seeking  authorizaiiun  and  makes  authorization  a  de  facto  mandatory 
process. 

Resolution; 

Retain  current  State  authorities  Reinstate  existing  CERCLA  section  121(f) 
including  clarification  that  121(0  would  describe  the  states'  role  only  when  the 
State  was  not  authorized  or  absent  State  authorization,  at  facilities  which  were  not 
referred  to  the  State 
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Issue; 

The  authority  given  to  the  FPA  to  reject  State  remedies  is  too  broad.  The  States 
need  to  know  by  what  criteria  their  remedies  will  be  judged.  As  proposed 
predictably  is  not  obtained  and  responsible  parties  would  still  be  subject  to 
"double  jeopardy/dual  masters".  In  addition,  the  proposal  as  written  would  result 
in  the  delay  in  implementation  of  remedial  action. 

Resolution; 

The  proposal  currently  contains  language  giving  the  EPA  the  authority  to  review 
state  programs  and  denying  or  withdrawing  state  authorization  and  referral. 
Simply  delete  section  (j). 

Language; 

Delete  Section  127(j),  page  33.  Modification  of  Respotise. 

Issue; 

The  Superfund  Reform  Act  does  not  clearly  specify  that  for  states  who  are 
authorized,  fund  money  may  be  used  for  all  activities  necessary  to  run  a  cleanup 
program.  Specifically.  Seaion  127(a)(2)  outlines  the  responsibilities  of  an 
authorized  state.  These  responsibilities  are  broader  than  the  authorized  uses  of 
the  fund  under  5»ection  127(c)  Authorized  states  should  be  eligible  to  use  fund 
money  for  emergency  response,  site  assessment  and  removal  actions. 

Resolution; 

Align  the  permissible  uses  of  the  fund  with  the  responsibilities  of  the  sutes. 

Language; 

A. Section  127(aMh.  on  page  24.  at  line  24.  after  "legal  authorities",  insert 
"emergency  resnonse  actions,  site  assessment ." 

B. Section  127(a)(1).  on  page  24.  at  lines  24-25.  delete  after    "all"  "facilities 
listed  or  proposed  lor  iiwiny  tm  ih>  K«ional  Priorities  List",  insert  "releases  or 
threatened  releases  subiect  m  this  act'       Make  the  same  change  on  line  26  to 
page  2S,  line  1. 

C.  Section  127(c).  page  28 

i)         at  lines  19-20.  delete  "listed  on  the  National  Priorities  List"; 


323 


ii)        at  line  21,  delete  "listed  on  the  Natiomi]  Priorities  List". 

NOTE:    this  change  needs  to  be  made  throughout  section  201  whenever 
referring  to  State  authorization. 

D.  On  page  29,  line  13,  insert  as  a  new  first  sentence  -  "A  state  mav  also 
obtain  fund  financing  for  any  of  the  responsibilities  specified  in  a  contract 
or  agreement  entered  under  127(a)(2)  or  127  a)U2>." 


10        Issue; 


The  proposal  sutes  that  "five  percent  of  the  monies  recovered  by  the  State  may 
be  retained  by  the  State  for  use  in  its  hazardous  substance  response  program,  and 
the  remainder  shall  be  remmed  to  the  Fund."  The  intent  of  this  section  appears 
to  be  to  give  the  states  an  incentive  to  cost  recover  the  federal  share  of  response 
costs.  In  addition,  for  States  to  have  an  incentive  to  recover  the  federal  funds  as 
well  as  their  own,  the  retainage  needs  to  be  at  a  level  sufficient  to  satisfy  the 
additional  effort.  The  reuinage  is  appropriate  since  a  State  recovery  action  will 
save  federal  resources  that  will  be  necessary  if  a  separate  or  joint  cost  recovery 
action  was  initiated.  Furthermore,  the  retainage  will  be  used  by  the  State  for 
remedial  purposes." 

Resolution; 

Change  wording  to  clarify  statement. 

Language: 

Section  127(e).  page  30.  line  22:  Change  sentence  to  read-"Fiftv  percent  of  the 
Fund  monies  recovered  by  the  State  may  be  retained  for  use  in  its  hazardous 
substances  response  program,  and  the  remainder  shall  be  returned  to  the  Fund. 
There  is  no  prohihuion  on  the  use  of  these  funds  for  pavment  of  the  State  cost 
share". 


11        Issue; 


The  federal  government  is  not  required  to  recover  the  costs  of  expenditures  of 
State  funds  required  by  the  Supcrfund  Reform  Act  at  sites  remediated  by  the 
Federal  government  In  these  situations.  EPA  has  conducted  the  response  action 
with  a  State  cost  share.  Therefore,  the  Federal  government  is  in  the  best  position 
to  substantiate  the  necessits  for  the  required  action  during  cost  recovery. 
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Resolution; 

In  the  interest  of  fairness,  the  federal  government  should  be  required  to  recover 
the  costs  of  any  mandated  expenditure  of  state  funds. 

Language; 

"In  Section  127,  Page  30.  Line  10  add  a  new  sentence  -  "Recovery  of  state's 
costs.  -  In  any  action  brought  bv  the  United  States  to  recover  costs  for  and 
damages  for  which  a  person  is  liable  under  section  107(a).  the  United  States  shall 
seek  to  recover  all  of  the  cost  share  paid  bv  state  as  required  bv  this  Act." 

"In  Section  406.  Page  72.  Line  12  insert  after  "persons"  ".except  a  State." 
12        Issue; 

Under  Section  206  and  207.  The  Superfund  Reform  Act  changes  the  procedures 
for  placing  facilities  on  the  NPL.  The  Administrator  no  longer  must  use 
rulemaking  procedures  to  place  facilities  on  the  NPL,  has  sole  discretion  to 
determine  administratively  which  facilities  will  be  placed  on  the  NPL  and  has  the 
opportunity  to  consult  with  states  on  the  state's  mandatory  registry  of  sites. 
These  sections  result  in  a  dramatic  change  in  the  state's  role  and  authority  in 
placing  sites  on  the  NPL.  The  impact  is  particularly  dramatic  considering  there 
is  no  opportunity  for  review  of  the  Administrator's  decisions.  While  this  change 
removes  the  formalization,  and  this  reduces  the  cost,  of  the  process  to  place 
facilities  on  the  NPL.  it  takes  away  a  state's  ability  to  decide  which  sites  would 
be  addressed  in  the  federal  system  and  thus  removes  the  ability  to  manage  the 
workload  of  cleanups  within  the  state.  This  ability  to  manage  the  workload  is 
essential  for  a  successful  authorization  program. 

Resolution; 

States  must  be  able  to  manage  the  workload  of  cleanups  if  a  state  authorized 
program  is  expected  to  succeed  Authorized  sutes  should  make  listing 
recommendations  to  the  Admmistrator  and  there  should  be  joint  decision  making 
concerning  all  listmg  or  delistmp  of  sites.  States  with  referral  facilities  or  no 
authorization  should  be  afforded  the  opportunity  to  recommend  facilities  for 
listing  and  delisting 

As  mentioned  in  issue:  <tr  14.  no  State  should  be  required  to  publish  a  State 
Registry  in  consultation  with  the  Administrator  or  otherwise. 
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A)  Section  207,  p.  40,  delete  lines  9-24. 

B)  In  Section  206,  p.  35-40: 

i)  Page  39,  line  23,  after  "Administrator"  insert  "and  the  state  if  it 
is  authorized  pursuant  to  section  201  of  this  Act" 

ii)        Page  40,  line  1 ,  after  "Administrator"  insert  "and  the 
authorized  state" 

iii)      Page  40,  delete  lines  6-8 

iv)  Page  40,  add  new  sentence  at  Line  6  -  "In  listing  facilities  on  the 
national  list,  the  Administrator  shall  consider  any  priorities  of 
facilities  established  bv  the  State". 


13        Issue; 


The  Superfund  is  proposed  to  be  allocated  amongst  authorized  states  based  upon 
the  relative  risk  of  the  sites.  The  Administrator  alone  is  responsible  for  ensuring 
this  allocation.  This  could  result  in  authorized  states  with  responsibilities  and  no 
funding  for  sites. 

Resolution: 

The  states  should  also  participate  in  the  allocation  process. 
Language: 

In  Section  201.  page  28  in  line  25  after  "Administrator"  add  ".in  consultation 
with  the  states.  • 


14        Issue; 


The  proposal  requires  states,  whether  authorized  or  not,  to  prepare  and  publish 
a  Sute  Registr>  of  facilities  believed  lo  pose  a  hazard  to  human  health  or  the 
environment  due  to  the  release  or  threatened  release  of  hazardous  substances.  The 
registry  has  no  stated  purpose  nor  visibly  contributes  to  dealing  with  sites  on  the 
NPL.  It  is  unnecessary  and  constitutes  an  unfunded  state  requirement.  The 
concept  of  a  National  Registry  was  put  forth  by  ASTSWMO  as  a  fundamental 
provision  of  how  a  revised  Superfund  program  would  work.  Except  for  the  State 
registry  the  provisions  included  in  this  concept  have  not  been  embraced  in  the 
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SRA.   Therefore,  this  specific  provision  is  unnecessary. 

Resolution; 

Delete  requirement  for  sute  Registry. 

Language; 

Strike  proposed  SRA  Section  207. 

15        Issue; 

Section  205  of  SRA  would  amend  the  capacity  assurance  requirements  of 
CERCLA  at  Section  104(c)(9).  which  currently  attempts  to  assure  funire  capacity 
by  a  State  planning  requirement  with  a  penalty  of  loss  of  Superfund  remedial 
funding  for  unsatisfactory  performance.  This  requirement  has  failed  to 
realistically  deal  with  the  development  of  hazardous  waste  capacity,  and  the 
penalty  is  entirely  inappropriate  in  that  it  denies  the  public  the  protection  they  are 
entitled  to  at  Superfund  cleanup  sites.  The  present  reporting  requirement  is  an 
unfunded  mandate  on  States  and.  from  the  waste  manager's  technical  viewpoint, 
is  entirely  ineffective  as  long  as  Sutes  have  no  controls  over  interstate  shipments 
of  hazardous  wastes.  It  should  be  addressed  in  RCRA  reauthorization  rather  than 
CERCLA  reauthorization.  If  there  is  any  justification  for  addressing  proper 
capacity  within  the  context  of  CERCLA.  it  can  only  attach  to  the  assurance  that 
wastes  resulting  from  specific  cleanup  sites  will  be  properly  treated  and  disposed. 

Resolution; 

Reword  the  proposed  Section  205  to  address  only  Superfund  site  waste 
assurances. 

Language; 

(9)SITING.  page  39.  line  8  delete  from  'submits"  to  "adequate"  and  replace  with 
•prepares  as  pan  of  the  facilit\  feasibiltv  studv  a  statement  of  adequate  disposal 
capacity  for  hyy^^lo"^  waste,  m  accordance  with  guidelines  issued  by  the 
Administrator"  ■ 
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ISSUE; 


The  current  bill  neither  establishes  the  process  EPA  will  utilize  to  determine 
minimum  State  program  requirements  for  "eligible"  State  programs,  nor  specifies 
the  process  EPA  will  utilize  to  review  and  approve  state  voluntary  programs.  In 
order  to  ensure  that  an  effective  program  is  developed,  reasonably  specific,  fair 
and  effective  guidelines  for  state  voluntary  program  standards  need  to  be 
developed.  Considering  the  continued  success  and  effectiveness  of  state  run 
programs,  these  standards  should  be  developed  by  the  states  as  well  as  EPA.  In 
addition,  due  to  the  simplicity  of  the  task,  the  actual  process  for  approving  of 
State  programs  can  and  should  be  specified  in  this  bill.  This  will  allow  for 
quicker  and  more  consistent  implementation  of  the  program. 

RESOLUTION: 

Establish  an  explicit  role  for  the  States  in  the  development  of  minimum  voluntary 
response  program  eligibility  criteria  and  add  language  on  process  for  EPA  to 
approve  of  assistance  for  Sute  programs. 

LANGUAGE; 

Following  Section  128(c)  add  the  following  new  subsection: 

"EPA  Development  of  Elipibilitv  Requirements  for  State  Voluntary  Response 
Programs  -  within  60  days  of  enactment  of  this  bill,  the  Administrator  shall 
consult  with  States  to  develop 

(a)  eligibility  criteria  for  State  voluntary  restwnse  programs,  and. 

(b)  an  acceptable  standard  annlication  process." 

Then  insert  the  followmg: 

A  REVIEW  AND  APPROVAL  OF  STATE  VOLUNTARY  RESPONSE 
PROGRAM  APPLICATIONS. 

(a)  Within  60  davs  after  a  Sute  submits  an  application  to  the  Administrator,  the 
Administrator  shall  publish  m  the  Federal  Register  a  notice  of  receipt  requesting 
comment  on  whether  such  submitui  meets  the  requirements  of  subsection  (a). 

(b)Unless  the  Admmistrator  determines,  after  reviewing  any  comments  received, 
that  the  State  s  suhmitui  does  not  meet  the  requirements  of  subsection  (a),  the 
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State's  program  shall  be  a  qualified  propram  under  this  Act  beginning  on  the  date 
60  days  after  the  close  of  the  public  comment  period.  Any  determination 
disapproyinp  a  state  submittal  shall  be  published  in  the  Federal  Register- 
Disapproval  of  a  State  program  shall  be  subject  to  judicial  review  in  the  United 
States  district  court. 

(i)  EFFECT  OF  APPROVAL.  A  State  with  a  qualified  program  shall  have  sole 
jurisdiction  of  and  responsibility  of  response  actions  conducted  pursuant  to 
response  action  plans  and  for  approving  and  administering  such  plans  under  the 
program. 

(ii)  WITHDRAWAL  OF  APPROVAL.  Whenever  the  Administrator  determines 
after  public  hearing  that  a  State  is  not  administering  and  enforcing  a  qualified 
program  in  accordance  with  the  terms  of  such  program,  the  Administrator  shall 
•  notify  the  Sute  in  writing  of  such  determination.  If  appropriate  corrective  action 
is  not  taken  bv  the  State  within  90  days  after  receipt  of  this  notice,  the 
Administrator  shall  withdraw  approval  of  the  program  and  publish  a  notice  of 
such  withdrawal  in  the  Federal  Register,  after  which  the  State  program  shall  cease 
to  be  a  qualified  program  under  this  Act.  If  the  State  subsequently  undertakes 
appropriate  corrective  measures,  the  Administrator  shall  reinstate  the  program  as 
a  qualified  program  under  this  Act.  The  Administrator  shall  not  withdraw 
approval  of  any  such  program  unless  the  Administrator  provides  to  the  State  in 
writing  and  publishes  in  the  Federal  Register  the  reasons  for  such  withdrawal. 
Withdrawal  of  approval  shall  he  subject  to  judicial  review  in  the  United  States 
district  court. 

ISSUE; 

The  current  bill  docs  not  provide  for  federal  funding  for  either  the  enhancement 
of  existing  or  the  development  of  new  state  voluntary  cleanup  programs.  There 
are  currently  12  Sute  run  programs  m  operation  and  more  than  10  under 
development.  If  funds,  either  through  grants  or  cooperative  agreements,  were 
available,  existing  programs  could  develop  necessary  elements  such  as  new 
approaches  to  anraaing  volunur>  panics  or  guidance  and  processes  for  simple 
independent  cleanups  In  addition.  States  in  the  process  of  developing  a  program 
are  in  need  of  grant  funds  in  order  to  develop  needed  legislation,  rules  and 
guidance.  Because  State  volunur>  cleanup  programs  provide  an  alternative  track 
to  federal  Superfund  for  panics  desinng  to  cleanup  contaminated  propeny,  longer 
term  expendimre  of  federal  dollars  is  avoided. 
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RESOLUTION; 


Revise  the  current  bill  to  provide  for  safe  funding  (grants  or  cooperative 
agreements)  of  sufficient  amounts  to  either  enhance  or  establish  state  voluntary 
response  programs. 

LANGUAGE: 

Preceding  128(a)  insert: 
"PURPOSES  AND  OBJECTIVES. 

The  purposes  and  objectives  of  this  new  section  are  to  - 

(a)  sipnificantlv  increase  the  pace  of  response  activities  at  contaminated  sites  bv 
promoting  and  encouraging  the  development  and  expansion  of  State  Voluntary 
response  programs,  and 

(b)  benefit  the  public  health,  welfare  and  the  environment  bv  returning 
contaminated  sites  to  economically  productive  or  other  beneficial  uses. " 

128(a)  insert  "financial"  prior  to  ".  .technical  and  other  assistance.. ." 

Prior  to  128(d)  insert  the  following: 

GRANT  AWARDS 

(a)  IN  GENERAL  In  carrying  out  the  voluntary  response  program,  the 
Administrator  shall,  subject  to  the  availability  of  appropriations,  award  a  grant 
to  the  Governor  of  each  State  that  submits  an  application  to  the  Administrator  that 
meets  the  requirements  of  this  section  to  conduct  a  State  Voluntary  response 
program. 

(b)  GRANT  AMOl'NT  The  amount  of  a  grant  awarded  to  any  State  under 
subsection  (a)  shall  be  determined  bv  the  Administrator  on  the  bases  of  the 
financial  need  of  the  State  for  establishing  or  expanding  a  voluntary  cleanup 
program,  and  shall  be  in  an  amount  not  less  than  S2(X).(X)0.  but  not  to  exceed 
$500.0(X)  for  each  fiscal  year 

(c)  REPORTING Each      Sutc      that      receives      a      grant      under 

subsection  (a)  shall  submit  tc  the  Administrator,  not  later  than  2  years  after 
receipt  of  the  grant,  a  progress  rcnon  that  includes  a  description  of  the  cleanups 
made  in  accordance  with  the  voluntary  cleanup  program  of  the  State. 
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(d^  TERMINATION  OF  GRANTS.  If  the  Administrator  dP^<rfmiP?y  ^^'ai  a  State 
Voluntary  cleanup  program  no  longer  meets  the  requirements  of  subsection 
128fb).  the  Administrator  may  terminate  a  grant  made  to  the  Stre.  and  require 
fiill  or  partial  repayments  of  the  grant  award. 

ISSUE: 

As  written,  this  section  does  not  specify  what  "technical  or  other  assistance"  will 
be  pr  wided  to  local  governments.  A  widespread  problem  exists  where  local 
governments  "acquire"  abandoned  and  contaminated  industrial  property  by 
default.  In  its  contaminated  state  the  property  has  no  real  value  and,  any  future 
value  would  be  measured  against  its  uncertain  cleanup  liability:  the  unknown  cost 
for  cleanup.  As  such,  this  property  is  essentially  valueless  and  sits  idle  (as 
contamination  continues  to  spread  its  liability  increases)  while  "greenfields"  are 
developed.  This  results  in  the  spreading  of  industry  into  pristine  areas,  the 
movement  of  jobs  away  from  existing  urban  industrial  areas  and  the  continued 
concentration  of  abandoned  contaminated  property  in  inner  cities.  However,  with 
the  provision  of  grant  money  to  local  governments,  a  near  accurate  assessment 
of  the  cleanup  liability  can  be  made  resulting  in  a  significantly  more  marketable 
piece  of  real  esute.  Once  an  estimate  of  the  cleanup  liability  exists,  local 
governments  can  leverage  the  post  cleanup  value  of  the  property  against  the 
current  projected  cost  for  cleanup  and  thus  facilitate  redevelopment  of  the 
abandoned  site. 

RESOLUTION; 

Provide  adequate  grants  to  local  governments  (including  States)  for  the 
implementation  of  site  assessments  under  the  oversite  of  qualified  State  voluntary 
cleanup  programs  or  authorized  sute  Superfimd  programs  (as  specified  in  Section 
127  Sute  Authonty).. 

LANGUAGE: 

Change  section  title  to  'Sue  Characienzaiion  Financial  and  Technical  Assistance 
Program". 

Substitute  the  following  language  for  (a) 

"The  Administrator  shall  csublish  a  program  to  provide  nancial  and  technical 
assistance  to  State  or  in  the  absence  of  State  request,  local  governments  to 
conduct  site  characterizations  at  facilities  which  have  been  abandoned  and  the 
local  government  owns  or  holds  a  tax  sale  certificate  and  will  be  conducted 
pursuant  to  state  vojuntan  response  program  that  meets  the  requirements 
described  in  Section  128  or  a  state  authorized  Superfund  program  that  meets  the 
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requirements  specified  in  Section  127. 

STATE  ADMINISTERED  GRANTS  TO  LOCAL  GQVERN\fKNTS 

Upon  request  bv  a  State's  Governor,  the  Administrator  may  delegate  the  authority 
and  resources  for  providing  technical  and  other  assistance  provided  for  in  this  bill 
to  the  state  agency  designated  by  the  Governor.  That  State  (agency)  must 
demonstrate  that  it  has  the  programs  and  ability  to  administer  this  program, 
particularly  that  it  has  a  voluntary  response  program  which  meets  the 
requirements  of  this  act.  That  state  (agency)  must  apply  the  criteria  for  municipal 
eligibility  contained  in  this  act,  but  may  also  develop  additional  criteria  consistent 
with  that  State's  voluntary  response  program." 

Substitute  the  following  language  for  (b),  paragraph  1: 

"Financial  Assistance  -  In  carrying  out  the  program  established  under  subsection 
(a),  the  Administrator  may  provide  financial  assistance  to  a  state  or  in  the  absence 
of  State  request,  local  government  to  conduct  a  site  characterization  at  which 
voluntary  response  actions  are  being  conducted.  A  state  or  local  government 
requesting  assistance  shall  submit  an  application  that  provides  the  Administrator 
with  the  following  information..." 

Delete  (b)(9)  and  insert  the  following: 

REVIEW  AND  APPROVAL  OF  SITE  CHARACTERIZATION  PROGRAM 
APPLICATIONS 

In  making  a  decision  whether  to  approve  an  application  submined  under 
paragraph  (b)  FINANCIAL  ASSISTANCE,  the  Administrator  or  designated  State 
agency  shall  consider  the  criteria  identified  under  subparagraph  (b)  of  this 
Section. 

GRANT  AMOUNT  The  amount  of  a  grant  awarded  to  any  local  government 
under  subsection  (c)  for  characterization  of  an  effected  site  shall  not  exceed 
SIOO.OCX). 

TERMINATION  OF  GRANTS  If  the  Administrator  or  designated  State  agency 
determines  that  a  local  government  that  receives  a  grant  under  this  subsection  is 
in  violation  of  a  condition  of  a  grant  award  referred  to  in  paragraph  (_).  the 
Administrator  or  designated  Sutc  agency  may  terminate  the  grant  made  to  the 
local  government  and  require  full  or  partial  repayment  of  the  grant  award. 
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ISSUE; 

As  written,  the  voluntary  section  of  the  bill  is  unclear  on  who  has  the  fmal 
authority  for  non-NPL  cleanups.  A  goal  of  this  reform  act  is  to  provide  for  a 
single  cleanup  authority,  whether  it  is  the  state  or  federal  government.  Clearly, 
for  several  years,  voluntary  cleanups  of  non-NPL  sites  have  been  successfully 
implemented  by  the  States.  The  widespread  use  of  state  voluntary  programs  and 
the  cleanup  "finality"  that  they've  provided  is  a  testament  to  the  average  states' 
ability  to  efficiently  and  effectively  oversee  non-NPL  cleanups.  As  such,  in  the 
interest  of:  recognizing  local  government  authority  and  responsibility;  avoiding 
the  creation  of  an  additional  layer  of  government  bureaucracy;  and,  to  provide 
final  and  certain  certification  of  site  cleanups;  this  bill  should  clearly  designate 
that  the  responsibility  for  non-NPL  sites  lies  with  State  programs. 

RESOLUTION; 

Designate  that  the  states  have  responsibility  for  the  oversight  of  non-NPL 
cleanups  and  that  completed  cleanups  will  not  be  subject  to  EPA  review. 

LANGUAGE: 

128(e)  Stamiory  Construction,  change  title  to  "Statutory  Construction  and 
Relationship  with  other  Laws' 

Delete  existing  (2)  and  replace  with  the  following: 

RELATIONSHIP  WITH  OTHER  LAWS 

(i)  EFFECT  OF  COMPLIANCE  WITH  RESPONSE  ACTION  PLAN  Anv  site 
or  ponion  thereof  for  which  a  response  action  plan  has  been  approved  pursuant 
to  a  voluntary  response  program  shall  not  be  subject  to  further  response  action 
under  the  authontv  of  CERCLA  concerning  response  actions,  unless  it  does  not 
achieve  compliance  with  the  national  sundards  pursuant  to  121(d). 

(b)  COMPUANCE  OF  RESPONSE  ACTIONS  WITH  OTHER  LAWS.  No 
federal  permit  shall  be  fCQuircd  for  the  portion  of  anv  response  action  conducted 
solely  onsite.  where  such  response  action  is  approved  and  carried  out  in 
compliance  with  a  voluntan  response  program.  However,  any  response  action 
shall  meet  the  substantive  requirements  of  the  permits. 

(c)  COMPLIANCE  WITH  CLEANUP  LEVELS  Response  actions  conducted 
pursuant  to  an  approved  resp^msc  action  plan  must  meet  the  same  cleanup  levels 
for  protection  of  public  health,  welfare  and  the  environment  that  apply  to 
approved  response  actioas  uken  at  NPL  and  State-lead  site. 
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(d)  EFFECT  OF  PERFORMANCE.  Performance  of  a  response  action  pnnniant 
to  a  response  action  plan  shall  not  constitute  an  admission  of  liability  under  anv 
Federal.  State,  or  local  laws  or  reputations  or  in  any  private  action  nor  shall  such 
performance  be  admissible  as  evidence  in  anv  citizen's  suit  or  private  action 
brought  under  anv  of  the  statutes  specified  in  subsection  (a). 

ISSUE: 

The  bill  provides  for  proposed  or  listed  NPL  sites  to  be  addressed  under  a  State 
voluntary  cleanup  program  if  a  State  has  obtained  authorization  or  referral.  There 
is  an  additional  requirement  that  the  Administrator  concur  in  such  a  State's 
determination.  Since  the  State  has  already  been  authorized,  this  laner 
requirement  is  duplicative  and  uimecessary. 

RESOLUTION: 

Delete  the  duplicative  requirement. 

LANGUAGE: 

Section  128(c)(3).  pages  44-45.  delete  "(C)"  lines  16-23  on  page  44;  and  lines  1-3 
on  page  45. 

ISSUE; 

Based  on  the  experience  of  a  number  of  States  it  will  require  on  average  2  years 
to  develop  an  effective  State  voluntary  program  and  collect  meaningful  data  to  be 
able  to  measure  the  program  effectiveness.  Therefore,  EPA  should  not  be 
required  to  repon  on  the  level  of  success  of  the  federal  initiative  for  a  minimum 
of  two  years  after  enactment  of  this  Act. 

RESOLUTION; 

Provide  EPA  with  a  time  period  of  two  years  following  the  enactment  of  this  act 
to  report  to  Congress. 

LANGUAGE: 

In  Section  128(d).  page  45.  line  5:  replace  "not  later  t^ian  one  year  after 
ennctment  of  this  oct'  with  'not  later  than  two  years  after  the  enactment  of  this 
act". 
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MINOR  EDITORIAL  CHANGE:  128(d)(6),  Because  it  appears  to  make  no 
sense,  what  is  the  purpose  of  proving  or  reporting  on  a  negative  fmding,  delete 
the  first  part  of  the  statement,  i.e.,  "whether  a  volimtary  response  action  has 
increased  risk  to  human  health  and  the  enviroiunent,  and" 

Page  131,  lines  5-6  delete  "a  current  owner  or  prospective  purchaser"  insert  "any 
person" .    Same  change  on  lines  8-9. 


LIABILITY  RECOMMENDATIONS 


ISSUE 


ALLOCATION  PROCEDURE.  The  allocation  process  specified  in  the 
Superfund  Reform  Act  of  1994  is  intended  to  provide  fairness  and  finality  to  the 
application  of  the  strict,  joint  and  several  liability  scheme.  States  that  seek 
authorization  to  assume  the  responsibilities  of  the  Superfund  program  would  be 
required  to  have  an  allocation  process  "substantially  consistent"  with  Section 
122a.  Therefore,  states  will  be  required  to  seek  legislative  authority  to  implement 
an  allocation  process  and  thus  request  authorization. 

When  CERCLA  was  enacted  in  1980.  only  one  state  had  a  similar  liability 
scheme  as  that  provided  m  Superfund.  Today  approximately  40  states  have 
enacted  legislation  based  on  the  CERCLA  model.  These  states'  laws  have  been 
criticized  in  a  similar  fashion  as  CERCLA.  Therefore,  it  is  likely  that  the 
passage  of  the  Superfund  Reform  Act  will  result  in  changes  to  existing  state  laws 
that  parallel  the  proposed  allocation  process.  It  is  extremely  unlikely  that  a  state 
would  modify  lU  liability  scheme  to  include  an  allocation  process  with  payment 
of  an  orphan  share  for  NPL  sites  and  at  the  same  time  maintain  a  strict,  joint  and 
several  approach  for  all  other  sites. 

This  leads  ASTSWMO  to  conclude  that  the  allocation  process  proposed  in  the 
Superfund  Reform  Act  will  become  the  national  model  for  most  state  laws.  The 
result  of  this  mapr  change  will  be  a  much  larger  NPL.  Today,  states  and 
responsible  parties  often  work  in  corx.cn  to  remediate  a  site  prior  to  its  listing  on 
the  NPL.  However,  in  the  future.  i(  a  state  has  a  stamtory  allocation  process  that 
encompasses  pavment  of  the  orphan  share,  it  will  be  in  that  state's  best  interest 
to  put  all  sites  that  arc  eligible  for  the  NPL  on  the  NPL.  In  this  way.  the  state 
reduces  the  amount  that  it  must  pay  (or  the  orphan  share  by  85  percent  (the  final 
remediation  cost  minus  the  suics  cost  share  established  in  section  127(d).  which 
is  currently  15  percent) 
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Another  consequence  of  states  enacting  an  allocation  process  is  that  there  would 
be  thousands  of  cases  in  need  of  allocators.  The  allocation  process  will  require 
specialized  skills,  therefore,  it  is  likely  that  a  shortage  of  allocators  could  result. 
This  could  delay  the  remediation  of  contaminated  sites  while  the  case  awaits  the 
allocation  process. 

Both  of  the  above  issues  are  caused  by  the  very  broad  coverage  of  the  allocation 
procedures.  Section  1 22a,  as  proposed,  requires  the  allocation  procedures  to  be 
applied  at  any  NPL  site  with  "two  or  more  potentially  responsible  parties". 
ASTSWMO  believes  that  nearly  eveiy  site  on  the  NPL  and  non-NPL  sites  as  well 
would  meet  this  requirement. 

RESOLUTION 

ASTSWMO  recognizes  that  an  allocation  process  must  be  included  in  the 
Superfund  Reform  Act.  However,  the  allocation  process  must  not  result  in  the 
delay  of  cleanups  across  the  country.  Therefore,  ASTSWMO  recommends 
modifying  the  allocation  process  to  reduce  the  number  of  sites  that  would  be 
eligible  for  the  allocation  process. 

The  benefits  of  this  approach  would  be  to  utilize  the  allocation  process  at  only  a 
ponion  of  the  contaminated  sites  and  thus  make  the  approach  workable.  This  is 
especially  true  when  a  new  approach  is  being  implemented  and  all  the 
consequences  cannot  be  predicted.  By  limiting  the  number  of  sites  that  would  go 
through  the  allocation  process,  sufficient  allocators  should  be  available  and  delays 
in  the  remediation  of  contaminated  sites  will  not  occur. 

There  are  two  options  for  limiting  the  number  of  sites  that  would  be  eligible  for 
the  allocation  process.  One  would  be  to  simply  increase  the  number  of  identified 
potentially  responsible  parties  that  would  have  to  exist  before  the  allocation 
process  would  be  required  ASTSWMO  recommends  that  if  this  option  is 
selected,  the  number  of  potentially  identified  responsible  parties  be  increased  to 
10.  Sites  with  less  than  10  PRPs  should  be  able  to  allocate  responsibility  for  the 
site  without  the  assistance  of  government.  The  other  option  would  be  to  define 
a  class  of  sites  that  would  he  ineligible  for  the  allocation  process,  such  as. 
industrial/commercul  facilities  that  did  not  accept  solid  waste  for  treatment, 
storage  or  disposal 

A  third  option,  and  the  one  ASTSWMO  recommends,  would  be  to  combine  the 
above  two  approaches.  This  would  limit  the  number  of  facilities  eligible  for  the 
allocation  process  to  those  sues  that  accepted  hazardous  subsunces  or  wastes  from 
more  multiple  sources 
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Under  either  option,  those  sites  excluded  from  the  allocation  process  would  be 
subject  to  the  strict,  joint  and  several  liability  scheme  currently  in  place.  In  order 
to  ensure  that  one  or  more  potentially  responsible  parties  do  not  take  advantage 
of  another  party  that  steps  forward  to  do  the  work,  the  statute  should 
automatically  authorize  any  party  doing  the  cleanup  under  governmental  oversight 
to  seek  treble  damages  from  a  party  that  did  not  participate  in  the  remediation  of 
the  site.  These  cases  would  be  processed  through  the  courts  without  any 
governmental  involvement.  California  and  New  Jersey  have  enacted  laws 
concerning  assignment  of  treble  damages  that  could  be  used  in  crafting  this 
approach. 

Language; 

Option  1 

Page  86.  SEC.409.     line  3.   Change  "twe"  to  "ten". 

Option  2 

Page  87,  SEC.409.  Line  17  delete  "of".  Line  20  add  "or".  After  line  20  insert 
(iii)  industrial  or  commercial  facilities,  exclusive  of  those  that  accepted  solid 
waste  for  treaunent.  storage  or  disposal.  Any  potential  responsible  party 
remediating  any  facility  under  an  appropriate  agreement  with  EPA  or  an 
authorized  state  may  seek  treble  damages  from  any  other  potentially  responsible 
parry  that  did  not  participate  in  the  remediation  of  the  facility,  provided  such 
parties  were  provided  an  opportunirv  to  conduct  all  or  pan  of  the  work  or  pay 
their  share  of  the  remedial  costs.  The  courts  shall  determine  if  a  potentially 
responsible  party  is  liable  and  to  what  extent  treble  damages  should  be  awarded. 

NOTE:  Additional  details  could  be  included  in  this  section  to  provide  guidance 
and  direction  to  the  PRPs  and  courts. 

Option  3  (recommended  option) 
Combine  the  changes  in  1  and  2. 

ISSUE 

GOVERNMENTS  ROLE  IN  THE  ALLOCATION  PROCESS.  ASTSWMO's 
interpretation  of  SEC.409  Allocation  Procedures  is  that  EPA  or  an  authorized 
state  would  have  a  significant  role  in  the  allocation  process.  This  starts  with  the 
identiflcation  of  potentially  responsible  parties  and  the  submission  to  the  allocator 
and  each  PRP  all  responses  to  the  information  requests  and  other  relevant 
information.  The  administrative  costs  alone  of  obtaining  this  information,  and 
copying  it  for  possibly  hundreds  of  PRPs  could  be  overwhelming.   Furthermore, 
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the  allocator  will  need  assistance  in  culling  through  what  are  likely  to  be 
voluminous  responses  to  the  information  requests  to  obtain  the  information  needed 
to  allocate  costs  amongst  the  PRPs.  This  will  have  to  be  done  by  EPA  or  the 
authorized  state  or  staff  assigned  to  the  allocator  and  paid  for  through  the 
government's  contract  with  the  allocator.  The  SRA  should  also  clarify  that  all 
costs  associated  with  the  allocation  procedure  shall  be  recoverable  from  the 
responsible  parties. 

RESOLUTION; 

ASTSWMO  recommends  a  change  in  the  allocation  process  that  will  reduce 
EPA's  or  an  authorized  State's  role  in  the  allocation  process  and  ensure  the 
transmission  of  concise  and  relevant  information  to  the  allocator.  This 
recommendation  would  require  EPA/State  to  conduct  the  search  for  PRPs  in  a 
shorter  period  of  time  than  currently  proposed.  EPA/State  would  notify  each 
identified  PRP  as  currently  proposed.  The  notified  PRPs  would  then  have  a 
longer  time  period  to:  1)  provide  information  to  EPA/State  demonstrating  that 
they  are  not  a  responsible  party;  2)  identify  additional  PRPs;  and  3)  provide 
specific  information  requested  by  EPA/State  or  the  allocator  that  will  be  necessary 
to  allocate  the  costs  of  remediation. 

Language: 

Page  90.  SEC.  409.   line  18  change  "eighteen  (18)"  to  "twelve  (12)". 
Page  90,  SEC.  409.    line  11  delete  "the  earlier  of  the  commencement  of  the 
remedial  inveotigation  or"  and  insert  in  place  of,  "the  proposal  for"  the  listing. 
Page  90,  SEC.  409.  line  13  insert  after  "List"  "or  immediately  for  facilities 
currently  listed  on  the  NPL  that  have  not  had  such  a  search  conducted  to  date". 
Page  91.  SEC.  409.     line  8  insert  a  new   "(C)  requiring  those  potentially 
responsible  parties  who  will  be  assigned  shares  in  the  allocation  process  to 
provide  any  information  in  their  possession  or  available  through  diligent  inquiry 
that  the  Administrator  or  the  allocator  determines  necessary  for  the  allocation 
process  within  six  (6)  months  of  the  notification  in  paragraph  3(A)". 
Page  102.  SEC.  409.   line  9  change  "The"  to  "M" 

NOTE:    There  will  have  to  be  a  strong  penalty  provision  added  for  failing  to 

provide  all  information 

Page  91.  SEC.  409    lines  18-25  delete  (C). 

Page  92,  SEC.  409     line  4  change  "3(0"  to  3(A) 
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ISSUE: 

ALLOCATION  CRITERIA.   The  current  bill  provides  that,  unless  the 
allocation  parties  agree  to  a  negotiated  allocation,  the  allocator  shall  prepare  a 
nonbinding.  equitable  allocation  of  percentage  shares  for  the  facility  based  on 
the  following  factors:    (1)  the  amount  of  hazardous  substances  contributed  by 
each  allocation  party;  2)  the  degree  of  toxicity  of  hazardous  substances 
contributed  by  each  allocation  party;  3)  the  mobility  of  hazardous  substances 
contributed  by  each  allocation  party;  4)  the  degree  of  involvement  of  each 
allocation  party  in  the  generation,  transportation,  treatment,  storage,  or 
disposal  of  the  hazardous  substance;  5)  the  degree  of  care  exercised  by  each 
allocation  party  with  respect  to  the  hazardous  substance,  taking  into  account 
the  characteristics  of  the  hazardous  substance;  6)  the  cooperation  of  each 
allocation  party  in  contributing  to  the  response  action  and  in  providing 
complete  and  timely  information  during  the  allocation  process;  and  7)  such 
other  factors  that  the  Administrator  determines  are  appropriate  by  published 
regulation  or  guidance,  including  guidance  with  respect  to  the  identification  of 
orphan  shares. 

The  bill  does  not  however,  provide  Congressional  direction  regarding  what 
factors,  if  any.  the  allocator  should  consider  if  there  is  insufficient  data  to 
weigh  any  of  the  above  cntcna.    For  example,  at  many  multi-generator 
disposal  sites  which  operated  prior  to  1980,  there  may  be  very  little,  if  any, 
information  regarding  precisely  what,  and  how  much  of  a  hazardous  substance 
was  accepted  for  disposal. 

Further,  the  bill  does  not  provide  Congressional  direction  regarding  how  to 
weight  the  various  criiena.    For  example,  in  circumsunces  where  the  volume 
of  the  disposed  material  dnves  the  remedy,  should  the  allocator  weigh  the 
amount  of  subsunccs  disposed  (whether  hazardous  or  not)  more  than  the 
amount  of  hazardous  constituents  disposed?   If  the  latter,  how  will  that 
quantity  be  determined? 

Finally,  ceruin  of  these  cnicna  will  not  apply  to  all  responsible  parties, 
specifically,  pcrwai.  who  nu>  he  responsible  as  owners  or  operators.    The 
criteria  seem  to  apply  more  lo  generators  or  transporters  of  hazardous 
substances. 

RESOLUTION; 

The  bill  should  be  amended  to  delete  subsections  (A)  through  (G)  of  Section 
409(d)(3).    USEPA  should  he  directed  to  develop  regulatory  criteria  to  be 
considered  when  allocation  is  deemed  necessary. 
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Specifically,  Congress  should  direct  USEPA  to  develop  criteria  for  allocating 
liability  for  total  response  costs  based  on  responsible  party  type  or  class  (i.e. 
generators  vs.  transporters  vs.  owners  and  operators).    For  example,  of  the 
total  response  costs,  for  how  much  should  generators  as  a  class  be  responsible 
as  opposed  to  the  transporters. 

USEPA  should  also  be  directed  to  develop  specific  criteria  to  allocate 
responsibility  among  members  of  the  same  class.   For  example,  if  there  are  10 
generators  responsible  for  contamination  at  a  site,  what  factors  should  an 
allocator  consider  in  determining  relative  responsibility,  and  what  weight 
should  the  allocator  apply  to  each  factor  (i.e.  substance,  amount,  toxicity).   If 
there  are  3  owners  in  the  chain  of  title,  what  factors  should  an  allocator 
consider  in  determining  responsibility  (i.e.  duration  of  ownership  or 
operations). 

LANGUAGE: 

Section  409(d)(3)  should  be  deleted  in  entirety  and  replaced  with  the 
following: 

(3)  Factors  in  the  allocation  --  Unless  the  parties  agree  to  a  negotiated 
allocation,  the  allocator  shall  prepare  a  nonbinding.  equitable  allocation  of 
percentage  shares  for  the  facility  based  upon  rules  and  regulations  developed 
bv  USEPA 

(4)  USEPA  shall  develop  regulations  which  will  describe  the  basis  for 
allocating  total  response  costs  among  persons  liable  pursuant  to  Section 
107(a)(n.  107(aK2).  l07(aK3)  or  107(aH4)     USEPA  shall  also  develop 
regulations  which  set  forth  cntena  for  allocating  responsibility  among  each 
class  of  persons  based  on  considerations  such  as  amount  of  ha7nrrinii«; 
subsunces  contributed,  decree  of  toxicity  of  hazardous  substance  contributed. 
and  any  other  factors  the  administrator  deems  appropriate 

Renumber  the  remainder  of  Section  409 

ISSUE 

CLARinCATION  OF  RIGHT  TO  DIRECT  PRP  TO  DO  REMEDIATION 
Section  408  of  the  Superfund  Refonn  Act  of  1994  provides  enhancements  of 
senlement  authorities  to  allow  responsible  parties  to  obtain  finality  concerning 
their  liability  and  protection  against  third  party  actions.   These  are  appropriate 
amendments  to  CERCLA.  however.  ASTSWMO  has  a  concern  that  if  taken  to 
an  extreme,  all  panies  will  'cash  out"  leaving  government  to  do  the  actual 
remediation.    ASTSWMO  does  noi  believe  that  is  the  intent  of  the  proposal 
and  that  responsible  panies  should  be  required  to  conduct  the  activities 
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necessary  to  remediate  a  site. 

RESOLUTION 

ASTSWMO  recommends  that  clarification  be  provided  in  Section  408  to 
require  a  responsible  party  to  conduct  the  necessary  remediation  of  a  site  even 
if  they  are  settling  tneir  fair  share  of  the  costs  of  the  remedial  action.   As 
provided  for  in  the  proposal,  this  responsible  party  would  be  reimbursed  for 
the  costs  of  remediation  they  incur  above  their  settlement  amount. 

This  clarification  will  continue  the  current  practice  of  having  responsible 
parties  conduct  the  vast  majority  of  cleanups  in  the  country.   This  is  the  only 
way  the  overall  problem  of  contaminated  sites  in  the  country  can  be  addressed. 

LANGUAGE; 

Page  75,  SEC.408.  lines  24-25.  Delete  "ore  other  adequate  assurances  of  the 
performance  of."  and  in  its  place  insert  "is  another  settling  responsible  partv  to 
conduct" .... 

ISSUE: 

HNAL  COVENANTS  AND  DISCRETIONARY  COVENANTS.    As 
currently  drafted  the  bill  only  confers  on  the  President  and  the  United  States 
the  ability  to  grant  final  covenants  not  to  sue  concerning  liability  under 
CERCLA. 

If  a  State  is  authorized  under  section  127  or  is  operating  under  referral  under 
the  same  section,  the  State  should  be  able  to  grant  final  covenants  and 
discretionary  covenants  for  settlements  or  for  remedies  the  State  selects. 

To  not  provide  this  stamiorx  authority  lo  States  under  authorization  or  referral 
will  defeat  the  purpose  of  authorization  and  referral  because  RPs  looking  for 
finality  will  insist  thai  EPA  in  addition  to  the  authorized/referred  State  be  a 
party  to  senlements  and/or  review  and  concur  on  site  remedies. 

MiSQl^irriQN; 

Include  in  the  final  covenant  and  discretionary  covenant  sections  the  ability  for 
authorized  or  referred  States  to  grant  final  covenants  and  discretionary 
covenants. 
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LANGUAGE: 

Page  75,  line  15  -  after  the  "the  President"  insert  "or  any  State  authorized 
under  section  127  or  anv  State  where  a  facility  has  been  referred  under  section 
122: 

Page  75,  line  19  -  after  "the  United  States"  insert  "or  an  authorized  or  referred 
State" 

Page  77,  line  5  -  after  "the  President"  insert  "or  any  State  authorized  under 
section  127  or  anv  State  where  a  facility  has  been  referred  under  section  127" 

Page  77,  line  9  -  after  "the  President"  insert  "or  any  State  authorized  under 
section  127  or  anv  State  where  a  facility  has  been  referred  under  section  127" 

Page  77,  line  14  -  after  "the  President"  insert  "or  anv  State  authorized  under 
section  127  or  anv  State  where  a  facility  has  been  referred  under  section  127" 

I$SUE; 

Under  Section  127  (3)(A)  States  would  have  to  develop  allocation  processes 
through  statutory  and  rule  making  mechanisms  in  order  to  be  eligible  for 
authorization  or  referral  under  section  127. 

Currently  40  States  have  Superfund  type  laws  which  establish  some  form  of 
cleanup  liability  on  RPs.    Few  if  any  of  these  State  laws  provide  for  an 
allocation  process.    States  would  need  to  amend  their  liability  statutes  (which 
in  many  cases  will  compromise  their  strict,  joint  and  several  liability 
standards)  and  develop  an  allocation  process  through  rule  making. 

RESOLUTION: 

Instead  of  requinng  States  (o  amend  and/or  adopt  "substantially  consistent" 
allocation  processes  m  order  to  he  eligible  for  authorization  or  referral. 
ASTSWMO  recommends  that  States  be  required  to  demonstrate  the  capability 
to  apply  the  allocation  process  specified  in  Section  122a. 

LANGUAGE: 

Section  201.  page  26.  line  15    delete  everything  after  "has"  and  insert  "the 
capability  to  applv  the  allocation  Process  specified  in  this  section  of  the  Act  (as 
added  bv  the  Superfund  Refonn  Act  of  1994): " 


24 


342 


ISSUE; 

STATE  LIABILITY.   CERCLA  should  be  clarified  so  that  no  State,  Territory, 
District  of  Columbia  or  Indian  Tribe  shall  be  held  liable,  in  whole  or  in  part, 
for  response  costs  at  a  site  under  certain  circumstances.   It  is  inappropriate  for 
these  units  of  government  to  be  held  liable  because  it:    1)  has  exercised 
regulatory  control  over  the  site;  2)  has  remedied,  or  attempted  to  remedy  a 
release  of  hazardous  substances  at  a  site  in  a  non-negligent  fashion;  or  3)  is  the 
owner  of  a  resource  as  a  namral  resource  trustee.    Despite  the  trend  oi  court 
decisions  towards  fmding  States  not  liable  under  CERCLA  in  these 
circumstances,  counterclaims  are  continuing  and  enormous  simis  are  being 
spent  on  defending  against  law  suits,  and,  more  importantly,  actual  cleanup 
activities  are  being  delayed. 

RESOLUTION; 

Section  403  of  the  bill  should  be  amended  to  include  a  limitation  to  liability  for 
response  costs  to  states  which  have  not  impeded  the  performance  of  response 
actions  or  natural  resource  restoration  under  the  circumstances  described 
above. 

LANGUAGE; 

SEC. 403.         UMITATIONS  TO  UABIUTY  FOR  RESPONSE  COSTS  -- 

Section  107  of  the  Act  (42  U.S.C.  9607).  is  amended- 

(a)  in  subsection  (a)  by  insertmg  ~ 

"(5)  Notwithstanding  paragraphs  (1)  through  (4)  of  this  subsection,  a  person 
who  does  not  impede  the  performance  of  response  actions  or  natural  resource 
restoration  sha!:  not  be  liable  -- 

(A)  through  (E)  --  NO  CHANGE 

(F)  insert  on  page  59.  line  9  after  'thcreor.  "on  any  State  lands" 

(G)  to  the  extent  the  liabilitN  of  a  State.  Territory.  District  of  Columbia  or 
Indian  Tribe  is  based  solely  on  section  107(a)(1)  or  (2)  with  regard  to  property 
which  the  unit  of  government  holds  in  Trust: 

(H)   to  the  extent  the  liability  of  a  State.  Territory.  District  of  Columbia  or 
Indian  Tribe  is  based  solel\  on  section  107(a)(3)  or  (4)  with  regard  to  property 
which  iS" 
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iil        the  subject  of  a  response  action  taken  bv  the  poverpment;  nr 

OD       subject  to  regulation  bv  the  government  under  state  or  federal 
statutory  authoritv. 


REMEDY  SELECTION 

ISSUE; 

NATIONAL  TARGET  RISK  LEVEL.    The  current  EPA  approach  that  utilizes 
a  risk  range  has  proven  to  be  ineffective  in  ensuring  consistent  and  timely 
cleanups.    Sites  determined  to  require  no  further  action  under  CERCLA  may 
then  be  required  to  cleanup  under  State  law.   This  "dual  master"  scenario  must 
be  eliminated  under  the  SRA.    Furthermore,  disagreements  between  EPA  and 
a  Sute  over  the  level  of  remediation  selected  under  the  risk  range  approach 
can  significantly  delay  actual  cleanup. 

RESOLUTION: 

Congress  should  set  or  at  least  direct  EPA  to  set  a  single  national  target  risk 
goal.   A  target  risk  level  represents  the  allowable  risk  from  the  residual 
contamination  remaining  after  a  particular  remedial  action  has  been  completed. 
Due  to  the  inherent  difference  between  carcinogens  and  noncarcinogens,  one 
type  of  risk  goal  needs  lo  be  set  for  carcinogens  and  another  for 
noncarcinogens. 

LANGUAGE; 

Option  1  -  Congress  could  set  a  single  national  target  risk  goal  for  an  exposed 
individual  for  carcmogens  and  noncarcinogens.    The  National  Commission  on 
Superfund  recommended  a  10-6  nsk  for  carcinogens.    ASTSWMO  does  not 
take  a  position  on  what  the  goal  should  be.  believing  this  is  a  policy  issue  to 
be  decided  by  Congress  and  the  President. 

Option  2  -  Section  502.  page  104.  line  14:   after  "shall"  insert  "within  one 
vear  of  enactment  of  this  Act'  and  after  "promulgate"  insert  "a  single"  and 
change  "goals"  lo  'goal'  and  insert  after  "goal",  "for  carcinogens  and 
noncarcinogens". 

Section  502.  page  104.  line  16    after  "Act"  insert  "The  Administrator  shall 
develop  said  national  goals  in  consultation  with  the  States.    This  consulution 
will  not  require  thai  the  Federal  Communications  Advisory  Act  (FACA)  be 
invoked  nor  that  states  he  excluded  from  ex  parte  communication  under  the 
Administrative  Procedures  Act  " 
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ISSUE; 

GENERIC  CLEANUP  LEVELS.   A  timeframe  must  be  established  for  the 
development  of  the  generic  cleanup  levels.   If  responsible  parties  believe  that 
the  standards  will  be  less  stringent  than  those  being  used  today  they  will  be 
inclined  to  delay  cleanup  pending  the  release  of  these  levels.   The  stamte  also 
has  to  be  more  explicit  in  terms  of  the  types  of  media  that  levels  need  to  be 
developed  for  and  the  form  the  levels  should  take,  e.g.,  standards  or  models  or 
formula  to  develop  standards.    During  the  development  of  these  levels  the 
relevant  and  appropriate  Sute  standards  should  continue  to  be  applicable  to 
Superfund  cleanups.   This  will  ensure  that  a  procedural  gap  does  not  occur 
during  the  development  of  the  levels  and  the  elimination  of  these  State 
requirements  the  new  standards  are  designed  to  replace. 

RESOLUTION; 

Modify  the  stawie  to  include  a  timeframe  for  development  of  the  cleanup 
levels  with  State  input.   Specify  that  levels  should  be  developed  for  soils  and 
ground  water  and  can  include  numeric  standards,  or  standardized  models  or 
formula.    In  addition  relevant  and  appropriate  State  requirements  should 
remain  in  effect  until  adoption  of  the  generic  cleanup  levels. 

LANGUAGE; 

Section  502.  page  104.  line  18:   after  "promulgate"  insert  "within  one  year  of 
the  date  of  enactment  of  the  Act"  and  delete  ".  as  appropriate." 

Section  502.  page  104.  line  20     after  "contaminants"  insert  "or  standard 
models  or  formul..  to  set  facilirv  specific  cleanup  levels.    The  national  generic 
cleanup  levels,  models  or  formula  shall  be" 

Section  502.  page  104.  line  21     after  "paragraph  (1)"  insert  "and  shall  be 
promulgated  for  the  soil  and  ground  water  environmental  media.    The 
Administrator  shall  develop  said  generic  cleanup  levels  in  consultation  with  the 
States     This  consultation  will  not  require  that  the  Federal  Communications 
Advisory  Act  TFACA)  he  invoked  nor  that  sutes  be  excluded  from  ex  parte 
communication  under  the  Administrative  Procedures  Act." 

Section  502.  page  106.  line  24     after  "section"  insert  "Until  such  date  as  the 
generic  cleanup  levels  are  adopted.  Sute  relevant  and  appropriate  requirements 
shall  be  required  to  be  complied  with  unless  waived  pursuant  to  Section 
12HdH4)." 


27 


345 


ISSUE; 

As  drafted,  the  bill  removes  the  current  CERCLA/SARA  preference  for 
permanent  remedies.   Permanent  remedies  should  be  implemented  whenever 
technically  possible  and  cost  reasonable  in  order  to  provide  a  greater  degree  of 
fmality  for  regulated  parties,  communities,  lenders,  potential  buyers  and  other 
current  and  future  users  of  the  sites  as  well  as  government  regulatory  agencies 
responsible  for  site  remediation  activities.   By  defmition,  permanent  remedies 
will  provide  for  more  cenain  risk  reduction,  thereby  more  effective,  longer 
term  protection  of  human  health  and  the  environment  and  will  remove  the  need 
for  routine  maintenance  and  monitoring  of  engineering  controls  and 
institutional  controls. 

Based  on  the  premise  that  permanent  remedies  are  still  the  preferred  approach, 
then  land  use  determinations  need  only  be  decided  when  the  permanent  remedy 
will  not  be  implemented. 

The  proposed  process  for  selecting  remedies  fails  to  provide  sufficient 
direction  to  the  President  to  ensure  that  remedial  decisions  are  protective  and 
that  Slates  and  local  governments  are  provided  a  reasonable  role  in  remedy 
selection.   This  concern  is  based  on  experience  with  the  current  statute  and  the 
NCP  which  appear  to  provide  criteria  for  remedy  selection  but  fail  to  clearly 
state  how  those  criteria  will  be  evaluated  in  the  actual  decision  making. 
Furthermore,  the  section  on  "innovative  remedies"  further  clouds  the  remedy 
selection  process  and  is  not  complete  in  addressing  the  necessary  controls  to 
ensure  adequate  protection  of  human  health  and  the  environment  when  the 
remedy  selection  includes  interim  remedies  at  a  facility. 

Lastly,  the  section  on  "hot  spots"  is  unclear  as  wrinen.    The  section  could 
easily  be  read  to  preclude  any  treatment  of  contaminants  except  in  the  most 
extreme  conditions.   This  would  result  in  containment  remedies  becoming  the 
predominant  remedy  under  the  SRA 

RESOLUTION: 

The  bill  should  be  amended  to  include  a  clearly  stated  preference  for 
permanent  remedies  and  the  use  of  treatment  technologies  which  minimize  the 
transfer  of  conuminants  between  environmenul  media.   In  addition,  the 
"appropriate  remedial  action'  section  should  be  rewritten  as  presented  below. 
Lastly,  land  use  should  only  be  coasidered  when  a  permanent  remedy  is  not 
being  implemented. 
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LANGUAGE; 

Section  101  Definitions,  add  a  definition  of  pennanent  remedy:    "The  term 
"permanent  remedy"  means  an  implemented  response  action  that  allows  for  the 
unrestricted  use  of  all  land  and  natural  resources  associated  with  a  facility: 
results  in  protection  of  human  and  ecological  health:  except  for  the  purposes  of 
treatment,  minimizes  the  removal  of  the  contaminants  to  another  site:  and 
minimizes  media  exchanges  of  the  contaminant. " 

Section  503,  page  104,  line  16:   after  "Act"  insert  "Remedial  actions  which 
result  in  a  permanent  remedy  are  to  be  preferred  over  remedial  actions  which 
result  in  a  nonpermanent  remedy." 
Section  503,  page  109,  line  23:   after  "a"  insert  "nonpermanent" 

Section  503,  pages  110-112:   Replace  (3)  Appropriate  Remedial  Action.    (A), 
(B),  and  (C)  with  the  following: 

(3)  Appropriate  Remedial  Action.  - 

(A)  The  President  shall  identify  technically  feasible  remedies  including 
permanent  and  nonpermanent  remedies  and  select  an  appropriate  remedy 
utilizing  treatment,  containment,  other  remedial  measures,  or  any  combination 
thereof,  that  is  protective  of  human  health  and  the  environment  and  achieves 
the  degree  of  cleanup  determined  under  section  12Hd).  taking  into  account  the 
following  factors: 

(i)  the  effectiveness  of  the  remedy  in  achieving  generic  or  site-specific 
cleanup  levels: 

(i\)  whether  the  remedv  is  permanent  or  nonpermanent.  in  which  case. 
the  long-term  reliability  of  the  remedy,  that  is.  its  capability  to  achieve 
and  mainmn  long-term  protection  of  human  health  and  the 
environment: 

(iii)  any  nsk  posed  b\  the  remedy  to  the  effected  community,  to  those 
engaged  in  the  cleanup  cffon.  and  to  the  environment,  both  at  the 
facility  and  its  sumHjndmp  land. 

(iv)  the  acccptabilHN  of  the  remedy  to  the  affected  State  and 
community,  and 

(V)  the  cost  differential  between  permanent  and  nonpermanent  remedies 
and  the  reasonablcncs«>  of  that  cost  in  relation  to  the  preceding  factors 
(i)  through  (iv)     The  Administrator  shall  develop  in  consultation  with 
the  States,  without  invoking  the  Federal  Advisory  Communications  Act. 
a  disproportionate  cost  test  to  be  applied  to  compare  permanent  to 
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nonpermanent  remedies.   Said  test  shall  be  adopted  bv  regulation  within 
one  year  of  enactment  of  this  Act. 

(B)  Nonpermanent  Remedies.    If  a  permanent  remedy  is  not  selected  at  a 
facility,  the  President  shall  identify  a  range  of  nonpermanent  remedies  that  are 
protective  of  the  standards  under  section  12Ud).   The  President  shall  select  the 
nonpermanent  remedy  that  maximizes  the  reduction  in  the  toxicity,  mobility  or 
volume  of  hazardous  substances  taking  into  consideration  the  anticipated  fumre 
land  use.  (A)(i)  through  (iv)  and  the  reasonableness  of  the  cost  of  each 
nonpermanent  remedy  as  compared  to  the  other  nonpermanent  remedies.    The 
Administrator  shall  include  criteria  for  addressing  the  reasonableness  of  cost 
amongst  nonpermanent  remedies  in  the  regulations  required  in  (A)(V). 

(C)  Any  facility  at  which  a  nonpermanent  remedy  is  selected  shall  ensure  the 
long  term  reliability  of  said  remedy  by  placing  appropriate  restrictions  on  the 
property  of  the  facility  necessary  to  maintain  the  effectiveness  of  the  remedy. 
Any  person  liable  for  the  remediation  of  a  facility  shall  be  required  to  maintain 
the  restrictions  and  take  additional  response  action  if  the  restrictions  are  not 
being  fulfilled.  A  proposed  change  in  land  use  would  necessitate  a  review  of 
the  remedy  to  determine  if  it  would  continue  to  be  protective  to  the  standards 
established  under  section  121(d). 

ISSUE; 

FEDERAL  AND  STATE  LAWS.  Section  502(5)  specified  the  extent  to  which 
a  remedial  action  shall  comply  with  the  substantive  requirements  of  federal  and 
State  laws.    As  drafted  this  section  sets  up  a  dual  standard  under  which: 

Federal  standards,  requirements,  cnterion  or  limitations  in  any  federal 
environmental  law  or  siting  law  is  applicable  if  the  President  so  determines. 

On  the  other  hand,  under 

Sute  law  -  any  sundard.  requirement,  criterion  or  limitation  in  order  to  be 
"applicable'  must  he  promulpaied  through  a  public  process,  under  a  State  law 
'specifically  addressing  remedial  action'  and  based  upon  "the  best  available 
scientific  evidence'. 

Under  this  construction  everv-thing  and  anything  is  an  applicable  federal 
standard,  requirement,  cruenon  or  limiution.   While  virtually  nothing  on  the 
State  books  would  meet  the  inple  test  of  1)  promulgated;  2)  under  Remedial 
Action  law:  3)  with  the  hesi  available  scientific  evidence. 
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For  instance  a  State  may  have  promulgated  a  cleanup  standard  based  upon 
good  scientific  evidence  but  promulgated  the  standard  under  general  stamtory 
authority  granted  to  many  State  environmental  regulatory  agencies. 

In  this  instance,  the  standard  designed  for  cleanups  based  on  good  scientific 
evidence  would  not  be  "applicable"  because  the  standard  didn't  meet  the  triple 
test. 

RESOLUTION; 

Place  State  "applicable"  standards,  requirements,  criterion  and  limitations  on 
an  equal  footing  with  federal  applicable  standards,  ...etc. 

LANGUAGE: 

Section  502,  page  106,  line  15:   after  "law"  delete  "specifically  addressing 
remedial  action" 

Section  502,  page  106.  line  18:   after  "environment"  delete  "with  best 
available  scientific  evidence" 

MISCELLANEOUS 


ISSUE; 

DEFINITION  OF  MUNICIPAL  SOUD  WASTE  at  Section  605(1)(41) 
includes  the  additional  condition  that.  'The  term  municipal  solid  waste  does 
not  include  combustion  ash  generated  by  the  resource  recovery  facilities  or 
municipal  incinerators,  or  waste  from  manufacturing  or  processing  (including 
pollution  control)  operations  not  essentially  the  same  as  waste  normally 
generated  by  households  '  This  has  no  useful  purpose  in  CERCLA  as  the 
requirement  for  cleanup  and  the  attachment  of  liability  are  dependent  upon  the 
release  of  a  hazardous  substance  and  CERCLA  determination  will  be  made  on 
that  individual  site  basis  However,  the  exclusion  of  resultant  combustion  ash 
will  prove  pernicious  for  Suies-municipalities  and  owner-operators,  as  that  ash 
is  now  considered  by  EPA  to  he  exempt  from  hazardous  waste  regulation 
under  the  household  waste  exclusioas  of  Section  3001(i)  of  RCRA.  While  this 
issue  has  been  debated  and  is  currently  under  Supreme  Court  consideration, 
this  proposed  language  resolves  the  issue  in  the  wrong  way,  and  if  the 
Congress  wishes  to  clarif>  the  matter  of  municipal  combustion  ash,  it  should 
do  so  by  affirming  thai  it  is  properly  excluded  from  hazardous  waste 
management. 
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RESOLUTION; 

Rewrite  the  current  proposed  language. 

LANGUAGE; 

Revise  section  605(i)(41)  as  follows:  "Municipal  solid  waste  docs  not  include 
includes  combustion  ash  generated  by  the  resource  recovery  facilities  or 
municipal  incinerators  for  purposes  of  applying  the  hayarHnnc  wagfp 
exemptions  of  Section  3001  (i)  of  RCRA.  Alternatively,  if  clarification  of  the 
permissibility  of  the  RCRA  exclusion  is  not  possible,  the  entire  sentence,  -^^Fhe 
term  municipal  solid  waste  does  not  include  combustion  aoh  generated  by  the 
resource  recover)'  facilities  or  municipal  incinerators,  or  waste  from 
manufacturing  or  processing  (including  pollution  control)  operations  not 
essentially  the  same  as  waste  normally  generated  by  households",  should  be 
deleted. 

ISSUE; 

States,  tribes  and  associated  agencies  have  experienced   difficulties  in 
obtaining  research,  development,  and  demonstration  grants  due  to  the  language 
contained  in  section  311.   These  grants  are  essential  to  States"  efforts  to  build 
their  capabilities. 

RESOLUTION: 

Amend  Section  311  to  clarify  intended  uses  of  research,  development  and 
demonstration  grants. 

LANGUAGE: 

Section  311  of  the  Comprehensive  Environmental  Response  Compensation  and 
Liability  Act  of  1980  (42U.S  C  section  9660)  is  amended  by  striking  (c).  and 
insening  in  lieu  thereof  the  following: 

•(c)  Hazardous  Substance  Research  and  Response  Activities" 

'(1)  The  Administrator  is  authortzed  to  conduct  and  support  through  grants. 
cooperative  agreements,  contracts  and  internal  program  research  with  respect 
to  the  detection,  assessment,  remediation,  and  evaluation  of  the  effects  on  and 
risks  to  human  health  and  the  environment  from  hazardous  substances. 

"(2)  The  Adminisirator  may  award  grants  and  cooperative  agreements  under 
this  section  to  a  State.  Tribe.  Consortium  of  Tribes,  or  interstate  agency. 
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municipality,  education  institution,  or  other  agency,  or  orgagfTaHon  for  the 
development  and  implementation  of  training,  technology  transfer,  and 
information  dissemination  programs  to  strengthen  environmental  response 
activities,  including  enforcement,  at  the  federal,  state,  tribal  and  local  levels. 
The  Administrator  may  establish  such  requirements  for  such  grants  and 
cooperative  agreements  as  he  or  she  determines  to  be  appropriate.   The 
Administrator  may  award  such  grants  and  cooperative  agreements  using  funds 
appropriate  under  this  Act." 

ISSUE; 

Section  403.   A  number  of  State  program  concerns  are  being  identified 
regarding  the  extensive  exceptions  being  provided  to  federal  agencies  regarding 
cleanups  at  federal  facilities.   It  is  ASTSWMO's  intention  to  provide  separate, 
later  comments  on  these  federal  facility  provisions  as  we  are  able  to  complete 
the  extensive  coordination  with  other  State  based  associations  that  such 
comments  require. 

RESOLUTION  AND  LANGUAGE  CHANGES:   To  be  provided. 
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SUPERFUND  REFORM  ACT  OF  1994 


TUESDAY,  APRIL  12,  1994 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 
Subcommittee  on  Superfund,  Recycung,  and  Solid  Waste 

Management, 
Washington,  DC. 

SUPERFUND  LIABILITY  SCHEME 

The  committee  met,  pursuant  to  notice,  at  10:02  a.m.  in  room 
SD-406,  Dirksen  Senate  Office  Building,  Hon.  Frank  L.  Lautenberg 
[chairman  of  the  committee]  presiding. 

Present:  Senators  Lautenberg,  Wofford,  Warner,  and  Smith. 

OPENING  STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  Good  morning.  We  will  call  the  subcommit- 
tee to  order  and  start  this  hearing  on  Superfund  liability. 

Today,  we  are  holding  the  twelfth  and  last  hearing  in  the  103d 
Congress  on  the  reauthorization  and  reform  of  the  Superfund  law. 
When  we  conclude  today's  hearing  we  will  have  heard  from  eighty 
witnesses  and  received  dozens  of  written  statements  from  a  broad 
cross-section  of  the  parties  affected  by  Superfund.  Now  while  the 
Congress  has  laid  the  foundation  for  reform,  the  Administration 
has  also  been  working  to  move  forward  to  reform  the  Superfund 
program.  It  has  brought  together  representatives  of  all  of  the  par- 
ties at  interest  in  an  effort  to  develop  solutions  to  some  of  the 
toughest  problems  associated  with  Superfund.  As  a  result,  we  have 
seen  a  growing  consensus  on  virtually  every  major  issue.  We  have 
come  farther  than  most  would  have  hoped  for  some  12  months  ago. 

Based  on  that  work,  I  hope  this  subcommittee  will  be  able  to 
build  on  the  consensus  and  quickly  move  to  mark  up  the  Adminis- 
tration's Superfund  reform  bill.  I  don't  want  to  understate  the  con- 
siderable amount  of  work  that  still  remains  to  get  a  new  Superfund 
law  enacted  this  year.  I  also  know  that  if  there  is  a  will,  there  can 
be  a  way  that  we  can  get  this  job  done. 

I  ask  my  colleagues  to  focus  on  the  remaining  issues  very 
promptly.  There  is  a  center  to  this  debate.  It  has  been  developed 
through  deliberations  of  the  Keystone  Commission,  NACEPT,  the 
Coalition  on  Superfund,  the  Administration,  and  others  who  have 
brought  together  business  and  environmentalists,  State  and  local 
governments.  The  center  is  strong  and  it  can  hold,  especially  if  my 
colleagues  join  me  in  pressing  those  at  both  ends  of  the  extremes  of 
the  spectrum  to  join  in  the  effort  to  enact  balanced  proposals  that 
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will  fundamentally  reform  and,  in  my  view,  substantially  improve 
the  Superfund  law. 

The  proposals  contained  in  this  consensus  are  not  perfect;  but 
then  nothing  ever  is.  We  should  not  let  the  search  for  perfection  be 
the  enemy  that  prevents  us  from  attaining  the  good.  We  can  make 
major  improvements  in  the  Superfund  law,  but  only  if  we  operate 
within  the  framework  and  the  center  created  by  the  Administra- 
tion, Keystone,  and  the  other  groups.  The  cost  of  pressing  extreme 
proposals  will  undoubtedly  be  a  death  knell  for  Superfund  reform 
this  year.  That,  I  think,  will  do  more  than  destroy  the  consensus 
that  has  developed  so  far.  It  will  send  the  parties  back  to  their  cor- 
ners and  lead  to  a  bloody  debate  in  the  next  Congress.  Frankly, 
that  is  the  risk  of  getting  nothing  done. 

It  will  also  perpetuate  the  present  flaws,  the  enormous  cost,  the 
waste,  and  the  delays  in  cleaning  up  sites  that  Superfund  imposes 
on  businesses  and  communities  today.  With  one  in  four  Americans 
living  within  four  miles  of  a  Superfund  site  and  urgently  awaiting 
the  reforms  that  have  been  proposed,  none  of  us  can  afford  to  press 
extreme  proposals  which  will  only  have  the  effect  of  killing  reau- 
thorization this  year. 

With  that,  we  invite  our  colleague  Member  of  the  Senate  from 
Alaska,  Senator  Stevens,  to  make  his  remarks.  Senator,  welcome. 
We  look  forward  to  hearing  from  you. 

STATEMENT  OF  HON.  TED  STEVENS,  U.S.  SENATOR  FROM  THE 
STATE  OF  ALASKA 

Senator  Stevens.  Thank  you,  Mr.  Chairman.  I  was  pleased  to  be 
here  while  you  made  your  opening  remarks.  I  agree  with  you;  I 
think  there  is  a  center  on  Superfund.  Notwithstanding  my  specific 
comments  on  our  problem  in  Alaska  with  regard  to  the  liability 
standard,  I  want  to  assure  you  that  we  want  to  work  with  you.  I  do 
believe  there  is  a  central  core  there  that  has  to  be  reauthorized. 

I  think  the  liability  standard  is  the  crux  of  the  problem  for 
Alaska.  We  have  many  Superfund  sites,  as  have  other  States,  but 
let  me  talk  about  just  one  particular  one  just  to  show  you  the  prob- 
lem that  has  developed  in  Alaska.  We  had  the  Alaska  Battery  En- 
terprise site  in  Fairbanks.  That  was  my  first  home  in  Alaska.  I 
knew  about  this  area.  This  is  a  small  business  that  was  established 
to  recycle  batteries.  It  actually  grew  out  of  the  efforts  of  World 
War  II.  It  was  a  three-quarter  acre  site  located  in  a  light  industrial 
and  commercial  area.  Fairbanksans  were  urged  to  take  car  and 
truck  batteries  there  for  recycling.  That  at  the  time  was  considered 
to  be  a  very  responsible  thing  to  do.  As  a  matter  of  fact,  this  site 
was  given  an  award  for  being  environmentally  sensitive  and  really 
in  tune  with  the  concepts  at  the  time. 

They  had  a  fire  there  in  1987.  As  a  result  of  that,  lead  and  acid 
mixed  with  waste  water  at  the  site  migrated  into  the  septic  system. 
I  might  point  out  that  the  Government,  particularly  the  military, 
used  this  site  extensively  for  disposal  of  batteries  for  recycling  pur- 
poses. The  EPA,  after  the  fire,  found  out  that  there  were  elevated 
levels  of  lead  in  the  soil  at  the  site  and  the  problem  was  basically 
the  result  of  not  only  the  spill  but  of  the  battery  casings  disposal. 
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So  in  March  of  1991,  the  site  was  placed  on  the  National  Priorities 
List  and  action  began. 

By  June  of  1992,  EPA  had  spent  $3.2  million  on  the  clean-up  ac- 
tivity. It  started  the  process  of  looking  to  the  people  who  had  taken 
batteries  to  that  site.  These  were  people,  as  I  have  said,  who  were 
people  that  were  encouraged  to  go  there  because  of  a  feeling  of 
being  responsible  and  not  disposing  of  these  batteries  in  other  dis- 
posal areas  around  the  city. 

EPA  by  some  standards  restored  the  area  to  a  pristine  condition 
that  was  really  not  in  existence  prior  to  the  time  this  enterprise 
started  in  the  1960s.  I  might  say  much  of  the  $3.2  million  was 
spent  in  taking  the  first  five  feet  of  soil  from  a  three-quarter  acre 
site  and  shipping  it  to  Utah  for  disposal.  I  needn't  point  out  to  the 
Senator  from  New  Jersey  how  far  it  is  from  Fairbanks,  Alaska,  to 
the  Utah  disposal  site.  Fairbanksans  had  developed  a  very  high 
level  of  frustration.  I  put  in  my  statement,  which  I  urge  that  you 
put  in  the  record 

Senator  Lautenberg.  Without  objection,  your  complete  state- 
ment will  be  included. 

Senator  Stevens.  I  included  in  my  prepared  statement  a  letter 
from  William  Ransom  Wood,  who  is  not  only  the  president  emeri- 
tus of  the  University  of  Alaska  but  he  is  our  distinguished  poet  in 
residence  now  for  Alaska.  You  will  find  his  letter  to  be  a  little  bit 
more  than  a  product  of  a  poet,  however,  because  he  talks  about  the 
deep,  bitter  feeling  in  the  area  in  which  he  lives  over  the  whole 
treatment  of  the  Fairbanks  site. 

Let  me  tell  you  that  the  owner  of  the  Fairbanks  site  went  bank- 
rupt, migrated  to  Russia,  and  is  now  operating  a  battery  enterprise 
in  Eastern  Russia  today.  But  the  220  additional  people  involved 
that  were  identified  by  EPA — they  were  the  responsible  people  that 
came  in  and  admitted,  yes,  they  did  take  a  battery  to  that  site 
when  inquiry  was  made;  they  ranged  from  Federal  installations  to 
small  mom  and  pop  type  businesses  to  even  an  environmental  orga- 
nization and  members  of  the  clergy — those  people  have  now  actual- 
ly been  brought  into  litigation  to  determine  who  should  be  respon- 
sible for  paying  for  this  clean-up.  It  is  this  retroactive,  strict  joint 
and  several  liability  that  pits  neighbor  against  neighbor  and  small 
business  against  small  business  that  I  think  is  the  real  problem 
with  this  bill,  and  particularly  the  retroactive  application  of  that 
type  of  liability. 

According  to  the  studies  that  we  have  done,  neither  Japan  nor 
the  European  community  use  either  joint  and  several  or  retroac- 
tive liability  in  dealing  with  hazardous  waste  clean-up.  Japan  and 
the  European  community  take  into  account  future  land  use  and 
the  governments  specifically  bear — that  is,  the  taxpayers  do — the 
cost  of  clean-up.  We  don't  do  that.  I  think  if  you  want  to  really  re- 
store confidence  in  the  whole  concept  of  Superfund,  we  ought  to 
deal  with  the  question  of  the  liability  standard  and  particularly  the 
retroactive  application. 

I  see  my  friend  Senator  Smith  from  New  Hampshire  is  here.  He 
introduced  a  bill  in  this  Senate  that  does  away  with  retroactive  li- 
ability. It  has  some  other  attractive  reforms.  I  am  sure  the  commit- 
tee will  be  considering  them,  particularly  in  terms  of  cost-benefit 
regulations. 


354 

But  my  particular  reason  for  appearing  here  is  to  urge  you  to 
deal  with  the  concept  of  the  retroactive  liability.  I  would  urge  that 
it  be  eliminated  entirely  for  those  who  have  used  these  facilities  le- 
gally and  consistent  with  the  concepts  of  good  environmental  prac- 
tice at  the  time  they  did.  This  problem  of  retroactivity  as  far  as  the 
concepts  of  what  is  the  standard  for  environmental  judgment  I 
think  is  important  in  terms  of  the  retroactive  liability.  Again,  I 
point  out  the  specific  site  that  I  am  personally  familiar  with  was 
the  site  at  the  time  for  the  symbol  of  using  recycling  instead  of  dis- 
posing of  batteries  in  small  waste  sites  around  Fairbanks. 

I  would  urge  you  to  find  a  way  to  accommodate  the  suggestions 
being  made  by  Senator  Smith  and  by  me  in  terms  of  this  bill  as 
you  review  it.  I  do  appreciate  your  courtesy  and  hope  you  will  print 
my  statement  in  full  in  the  record. 

Senator  Lautenberg.  We  absolutely  will.  The  full  statement  will 
be  reported  in  the  record. 

Senator  Lautenberg.  I  will  turn  to  Senator  Smith  in  a  moment. 
But  I  want  to  say  thank  you,  Senator  Stevens,  for  your  observa- 
tions and  the  recall  of  the  battery  recycling  facility  problem  that 
you  had.  I  am  not  a  lawyer  and  one  of  the  questions  that  is  often 
discussed  is  retroactive  liability.  The  question  is  raised,  how  does 
one  acquire  liability  when  in  fact  there  was  no  law  broken  at  the 
time?  The  courts  apparently  agree  that  the  liability  standard  is 
constitutional  and  have  awarded  judgments  on  that  basis.  So  I  just 
point  that  out  to  you. 

Second,  if  we  eliminate  the  retroactive  liability,  we  have  to  estab- 
lish a  source  for  funding  in  other  ways.  One  of  the  questions  that  is 
raised  is,  if  we  have  a  broad-based  financing  scheme,  whether  that 
says  to  businesses  that  are  created  after  1980  when  the  first  iter- 
ation of  Superfund  was  developed,  whether  these  people,  innocent 
by  any  standard,  should  then  be  assessed  the  responsibility  for 
cleaning  up  sites  with  which  they  had  absolutely  nothing  to  do. 
They  have  their  responsibility  as  citizens.  But  when  reviewing 
what  it  would  take  to  eliminate  the  retroactive  liability  standard, 
it  does  then  engage  several  other  questions  which  we  would  have  to 
deal  with  obviously. 

Senator  Stevens.  You  are  correct.  I  do  not  think  however  that 
you  ought  to  look  at  the  joint  and  several  concept  of  liability.  A 
clergyman  who  took  his  battery  to  the  Fairbanks  site  in  response 
to  local  publicity  about  the  fact  that  this  was  the  thing  to  do  to  join 
in  the  recycling  effort  probably  did  not  save  any  money  and  now  he 
faces  the  cost  of  litigation  and  the  cost  of  somehow  or  other  getting 
out  of  this  in  terms  of  some  sort  of  assessment  of  part  of  that  $3.2 
million.  I  hope  you  see  what  I  mean.  The  real  concept  is  not  just 
retroactivity,  but  the  joint  and  several  aspects  of  it. 

Senator  Lautenberg.  Yes. 

Senator  Stevens.  I  do  think  that  there  is  a  possibility  to  deal 
with  the  necessity  for  additional  funds  by  putting  some  kind  of 
future  repayment  on  the  users  of  that  land.  It  would  amount  to  a 
Federal  tax  in  effect,  but  I  think  stretched  out  over  a  period  of 
time  it  might  be  possible  to  recover  a  substantial  amount  in  the 
future  for  people  who  really  want  to  use  the  land  to  repay  a  por- 
tion of  the  cost  of  making  it  usable.  But  to  go  backwards  and  put  it 
on  people  who  had  no  idea  and  really  have  no  possibility  to  recoup, 


355 

recover,  or  to  in  any  way  generate  that  kind  money,  I  think  the 
law  is  wrong  in  that  regard. 

Senator  Lautenberg.  We  appreciate  your  view.  I  hope  that  we 
will  be  able  to  engage  your  thoughts  as  this  moves  along.  We  can't 
debate  it  now,  but  there  are  responses  to  the  questions  you  raise.  A 
fair  share  structure  using  arbitration  as  contrasted  to  litigation,  is 
one  way  to  improve  the  allocation  of  responsibility  and,  Senator 
Stevens,  it  would  be  good  to  have  your  thoughts  if  you  have  a 
chance  to  review  the  bill. 

Senator  Smith? 

OPENING  STATEMENT  OF  HON.  ROBERT  SMITH,  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  HAMPSHIRE 

Senator  Smith.  Thank  you,  Mr.  Chairman.  Thank  you,  Senator 
Stevens  for  your  testimony  and  the  information  that  you  provided 
regarding  that  site.  It  is  something  that  we've  all  heard  over  and 
over  again  ever  since  Superfund  was  instituted.  It  was  enacted 
with  good  intentions  but  results  have  not  been  what  we  had  hoped 
for. 

You  alluded  to  legislation  which  I  have  introduced  which  deals 
with  the  retroactivity  issue.  It  is  something  that  I  wrestled  with  for 
a  long  time  but  I  finally  concluded  that  there  was  really  no  way  to 
deal  with  this  thing  in  an  honest  and  forthright  manner  other  than 
by  just  stepping  up  to  the  plate  and  saying  that  retroactivity  is 
wrong.  It  is  not  only  wrong,  it  is  unfair.  And  although,  as  the 
Chairman  said,  the  courts  have  held  it  constitutional,  that  doesn't 
mean  that  it  doesn't  violate  the  spirit  of  the  constitution.  I  believe 
that  it  does  violate  the  spirit  of  the  constitution. 

So  the  question  remains  as  to  how  do  we  deal  with  this  issue  to 
clean  up  the  environment  and  to  get  the  job  done  that  we  want 
done  and  at  the  same  time  bring  all  of  the  parties  into  the  process 
in  a  way  that  they  can  participate  and  not  be  criminal  or  culprits 
but  rather  be  partners  in  the  clean-up.  That  is  basically  what  I 
have  tried  to  do  with  this  legislation.  Senators  Faircloth  and 
Kempthorne  of  this  committee  have  joined  with  me  as  cosponsors. 
There  are  others  who  are  looking  at  it.  It  is  something  that  I  stud- 
ied with  Congressman  Zeliff  from  New  Hampshire  for  a  couple  of 
years.  This  was  a  grassroots  effort;  this  was  not  written  by  me  per- 
sonally, it  was  written  by  a  number  of  people  who  participated  all 
across  the  country,  by  a  task  force  in  New  Hampshire  as  well  as 
many  people,  including  the  NAACP,  who  is  testifying  today.  We 
took  information  from  them  and  others  and  put  it  all  together  and 
wrote  the  bill.  I  realize  it  is  controversial.  We  don't  have  all  the 
answers.  But  I  think  in  terms  of  fairness,  it  is  the  right  way  to  go 
and  I  hope  we  will  get  into  that  at  some  point.  Thank  you. 

Senator  Lautenberg.  Thank  you  very  much. 

Senator  Smith.  Thank  you  for  your  comments,  Senator  Stevens. 

Senator  Lautenberg.  We  will  call  the  first  panel  which  includes 
the  Attorney  General  of  New  Mexico,  Tom  Udall;  Doctor  Benjamin 
Chavis,  Jr.,  the  Executive  Director  of  the  NAACP;  Ms.  Florence 
Robinson,  from  the  North  Baton  Rouge  Environmental  Association; 
Ms.  Patricia  Kenworthy,  the  Director  of  Regulatory  Affairs  for 
Monsanto  Corporation,  testifying  on  behalf  of  the  Keystone  Com- 
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mission;  and  Mr.  Michael  Roush,  Director  of  the  Senate  Lobbyists, 
National  Federation  of  Independent  Businesses.  We  are  pleased  to 
have  all  of  you  join  us. 

I  welcome  all  of  you.  Mr.  Udall,  your  name  in  particular  rings  a 
note  of  respect.  We  are  delighted  to  have  you  here  and  think  of 
your  father  and  your  family  as  distinguished  public  servants  and 
we're  pleased  to  see  that  there  is  yet  another  Udall  serving.  Of 
course,  we  are  delighted  to  see  all  of  you.  That  doesn't  in  any  event 
change  the  Chairman's  mean  disposition.  We  are  going  to  limit  the 
testimony  to  5  minutes  please  because  we  do  have  several  panels 
and  we  want  to  try  to  give  everybody  a  chance  to  testify.  So  there 
will  be  a  five  minute  limit  on  your  oral  testimony.  The  written  tes- 
timony will  be  included  in  the  record. 

With  that,  I  would  ask  that  the  first  one  testify  is  the  Attorney 
General  from  New  Mexico,  Mr.  Tom  Udall. 

STATEMENT  OF  HON.  TOM  UDALL,  ATTORNEY  GENERAL,  STATE 
OF  NEW  MEXICO;  ON  BEHALF  OF  THE  NATIONAL  ASSOCIATION 
OF  ATTORNEYS  GENERAL 

Mr.  Udall.  Thank  you  very  much.  Senator  Lautenberg,  and 
thank  you  for  those  kind  comments  about  my  father  and  uncle.  I 
am  Tom  Udall,  the  Attorney  General  from  New  Mexico.  I  am  here 
as  the  Vice  President  of  the  National  Association  of  Attorneys  Gen- 
eral and  also  as  the  Chair  of  the  Legislative  Subcommittee  of 
NAAG.  We  as  an  association  generally  support  the  Administration 
bill  and  we  commend  the  Clinton  Administration  and  the  EPA  Ad- 
ministrator Browner  for  their  efforts  at  coming  forward  with  a  bill 
and  trying  to  make  some  significant  changes. 

However,  we  have  a  number  of  concerns  with  the  bill  as  current- 
ly drafted.  We  believe  there  are  things  that  need  to  be  fixed  and 
that  there  are  improvements  that  need  to  be  made.  Let  me  address 
some  of  the  highlights  of  my  testimony  here  in  several  areas. 

First,  with  regard  to  liability.  Perhaps  the  most  important  aspect 
of  the  bill  is  that  it  preserves  the  CERCLA  scheme  of  strict,  joint 
and  several,  and  retroactive  liability.  NAAG  strongly  supports  the 
preservation  of  the  current  liability  scheme.  The  current  liability 
scheme  is  essential  to  States'  ability  to  obtain  clean-ups  and  let  me 
say  it  is  also  very  important  to  retain  retroactive  liability.  Elimina- 
tion of  retroactive  liability  would  result  in  new  rounds  of  litigation 
and  associated  transaction  costs  over  whether  disposal  occurred 
before  or  after  the  effective  date.  It  would  also  allow  parties  that 
opted  for  cheap  and  unsound  disposal  practices  to  avoid  any  re- 
sponsibility for  the  health  and  environmental  consequences  of  their 
toxic  waste.  It  would  also  be  unfair  to  those  parties  that  have  re- 
solved their  liability  under  the  current  retroactive  liability  scheme. 
In  effect,  it  would  reward  those  parties  that  failed  or  refused  to 
settle. 

With  regard  to  the  allocation  scheme.  While  NAAG  members 
have  widely  divergent  views  on  the  merits  of  the  bill's  allocation 
scheme,  I  think  it  is  fair  to  say  that  our  members  are  agreed  that 
the  allocation  procedure  must  not  result  in  delay  in  getting  sites 
cleaned  up.  It  is  my  feeling  from  the  perspective  of  New  Mexico's 
Attorney  General  that  the  allocation  procedure  appears  to  be  a 
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very  demanding  one  in  terms  of  both  time  and  agency  resources 
and  that  the  result  will  be  a  significant  delay  in  achieving  clean- 
up. New  Mexico  believes  that  any  allocation  procedure  should  be 
set  up  so  that  it  does  not  delay  the  clean-up  of  any  site,  even  if  that 
means  doing  the  final  allocation  after  clean-up  begins. 

With  regard  to  Federal  facilities,  of  which  New  Mexico  has  a 
very  large  number,  it  is  very  important  that  the  Federal  agencies 
receive  the  same  treatment  under  Superfund  as  any  other  party. 
The  bill  includes  a  clear  waiver  of  sovereign  immunity  which  we 
strongly  support. 

Also  with  regard  to  the  issue  of  pollutants  and  contaminants,  we 
support  the  Administration  bill's  approach  that  releases  of  pollut- 
ants and  contaminants  be  clearly  covered  under  the  CERCLA  li- 
ability scheme.  States  are  often  unable  to  compel  responsible  par- 
ties to  clean  up  dangerous  and  toxic  substances  because  those  sub- 
stances are  not  listed  as  hazardous  substances,  and  I  have  included 
several  examples  in  my  written  testimony. 

Let  me  close  by  saying  that  although  the  Administration  bill 
doesn't  deal  with  the  issue  of  natural  resource  damages,  we  have 
made  several  proposals  and  NAAG  has  passed  just  this  March  sev- 
eral resolutions  on  the  natural  resource  damage  issues.  We  hope 
that  this  committee  will  take  up  that  issue  sometime  soon. 

Thank  you  very  much  for  allowing  me  and  the  Association  to 
participate.  I  look  forward  to  questions  after  we  finish  statements 
by  the  panel. 

Senator  Lautenberg.  Thank  you  very  much.  Attorney  General. 

We  are  delighted  to  have  Doctor  Chavis  with  us.  You  weren't 
here  when  I  laid  down  the  tough  rules.  Five  minutes  for  presenting 
your  oral  testimony.  Your  full  written  testimony  will  be  included 
in  the  record.  Doctor  Chavis,  we  welcome  you  and  invite  your  testi- 
mony. 

STATEMENT  OF  BENJAMIN  F.  CHAVIS,  JR.,  EXECUTIVE  DIREC- 
TOR, NAACP;  ON  BEHALF  OF  THE  ALLIANCE  FOR  A  SUPER- 
FUND  ACTION  PARTNERSHIP 

Mr.  Chavis.  Thank  you.  Senator,  and  good  morning.  Before  get- 
ting into  my  5  minutes,  I  will  just  take  ten  seconds  to  say.  Senator 
Lautenberg,  that  I  really  appreciate  having  this  opportunity  to  give 
testimony  this  morning  before  you  and  the  committee.  The  NAACP 
has  been  long  committed  on  this  issue.  As  a  former  resident  of  New 
Jersey,  let  me  say  that  I  appreciate  your  leadership  on  this  issue. 
In  point  of  fact,  in  two  weeks  we  are  going  to  be  bringing  thou- 
sands of  people  from  the  Northeast  region  to  New  Jersey  for  the 
regional  meeting  of  the  NAACP  and  this  issue  of  how  to  reauthor- 
ize Superfund  is  going  to  be  on  the  agenda. 

As  you  know,  Mr.  Chairman,  I  am  the  Executive  Director  and 
Chief  Executive  Officer  of  the  NAACP.  I  am  also  the  Chairman  of 
the  Alliance  for  a  Superfund  Action  Partnership,  or  ASAP.  I  would 
just  summarize  my  written  testimony  in  the  time  limit  provided. 

Today,  ASAP  represents  the  broadest  and  largest  diverse  con- 
stituency of  Superfund  stakeholders  you  can  find — the  NAACP, 
Local  Governments  for  Superfund  Reform,  the  American  Furniture 
Manufacturers  Association,  International  Fabricare  Institute,  the 
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City  of  Atlanta,  the  Society  of  Independent  Gas  Marketers  of 
America,  the  National  Food  Processors  Association,  the  Grocery 
Manufacturers  of  America,  Johnson  Controls,  Inc.,  Continental 
Corporation,  the  American  International  Group,  Texaco,  Phillips, 
and  many  others  in  a  variety  of  fields.  A  full  list  of  current  mem- 
bership is  attached  as  an  addendum  to  this  testimony. 

We  have  presented  in  detail  an  eight  point  plan  for  fundamental 
reform  of  Superfund.  Senator  and  other  members  of  the  committee, 
we  believe,  first  of  all,  that  this  legislation  should  be  reauthorized. 
When  we  call  for  fundamental  reform,  rather  than  sort  of  tinker- 
ing around  the  edges,  we  don't  believe  that  the  Administration's 
bill  calls  for  fundamental  reform,  particularly  on  the  question  of 
retroactive  liability.  We  are  not  here  to  kill  the  bill  but  we  want  to 
make  sure  that  if  Superfund  is  reauthorized  that  our  communities 
are  not  killed. 

For  12  or  13  years  Superfund  has  been  implemented  and  en- 
forced to  the  detriment  of  African-American  communities,  native- 
American  communities,  Latino-American  communities,  and  other 
minority  communities.  We  have  not  had  expedited  clean-up.  What 
we  have  had  in  place  of  clean-up,  in  place  of  protecting  public 
health  is  a  lot  of  litigation,  a  lot  of  transactional  costs.  We  want,  as 
we  propose  in  our  eight  point  plan,  for  Superfund  to  be  authorized 
in  a  way  that  puts  public  health  first,  that  puts  involvement  in  the 
community  in  determining  the  clean-up  and  to  expedite  clean-up, 
and  to  have  a  business  tax  which  the  business  community  has 
agreed  to  if  they  can  get  relief  from  a  fundamental  reform  of  Su- 
perfund to  provide  the  kind  of  adequate  funding  for  expedited 
clean-up  of  our  communities.  The  Administration's  proposal,  in  our 
review,  does  not  provide  adequate  funding.  It  will  not  expedite 
clean-up,  and  does  not  put  public  health  first. 

We  believe  that  the  issue  of  retroactive  liability  should  be  some- 
thing that  is  talked  about.  We  think  it  should  not  only  be  talked 
about;  it  should  be  debated.  The  NAACP  has  decided  to  call  for  a 
change  in  the  way  we  look  at  the  liability  question,  a  fundamental 
change.  Without  changing  the  liability  question,  there  will  be  no 
fundamental  reform  of  Superfund  in  our  estimation. 

I  am  extremely  pleased  to  note  that  some  new  voices  are  joining 
the  chorus  for  fundamental  reform.  I  am  speaking  here  of  your  col- 
league Senator  Robert  Smith  and  Representative  Bill  Zeliff  who  re- 
cently introduced  the  Comprehensive  Superfund  Improvement  Act 
of  1994.  I  am  not  usually  in  the  habit  of  praising  conservative  legis- 
lators, neither  is  the  NAACP,  but  I  have  been  often  told  their  bill 
is  derived  directly  from  more  than  a  year  of  discussions  with  Su- 
perfund stakeholders  and  experts  in  New  Hampshire,  not  in  Wash- 
ington. In  many  ways,  they  are  responding  to  some  of  the  same 
practical  imperatives  which  I  feel.  Their  bill  grapples  directly  and 
honestly  with  Superfund's  debilitating  and  wasteful  approach  to  fi- 
nancing. Based  on  their  grassroots  discussions,  they  recognize  that 
fundamental  reform  is  required.  Here  are  two  Republicans  who  are 
not  afraid  to  say  that  increasing  business  tsixes  to  fund  clean-up  is 
a  far  more  efficient  way  to  protect  the  public  health  than  the  law 
we  have  today  and  it  is  also  good  for  business. 

I  do  not  endorse  their  bill  because  their  scope  of  the  liability  and 
financing  is  not  broad  enough,  although  it  is  clearly  headed  in  the 
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right  direction.  In  addition,  I  hope  you  and  they  will  see  that  liabil- 
ity and  financing  changes  are  the  place  to  start  from  in  changing 
the  focus  of  Superfund  so  it  can  address  public  health  and  commu- 
nity needs. 

Comprehensive  Superfund  reform  must  also  address  the  other  six 
points  of  our  eight  point  plan. 

Senator  Lautenberg.  Mr.  Chavis,  your  point  is  a  valuable  one;  I 
know  you  have  an  interest.  And  hearing  the  accolades  for  Senator 
Smith  coming  from  you  must  satisfy  Senator  Smith  a  great  deal. 
Thank  you.  We  ask  you  please  to  stay  and  join  us  in  the  discussion. 

Mr.  Chavis.  Thank  you. 

Senator  Lautenberg.  I  would  like  now  to  call  on  Ms.  Florence 
Robinson,  who  is  from  the  North  Baton  Rouge  Environmental  As- 
sociation, on  behalf  of  the  Keystone  Commission.  Ms.  Robinson, 
welcome. 

STATEMENT  OF  FLORENCE  ROBINSON,  NORTH  BATON  ROUGE 
ENVIRONMENTAL  ASSOCIATION;  ON  BEHALF  OF  THE  KEY- 
STONE COMMISSION 

Ms.  Robinson.  Thank  you  very  much,  Senator  Lautenberg.  I 
want  to  laud  the  Administration  for  launching  the  initiative  of  Su- 
perfund reauthorization.  And  I  want  to  thank  you.  Senator  Lauten- 
berg, and  your  committee  for  the  leadership  that  you  have  shown 
in  trying  to  get  this  bill  off  and  running. 

As  a  citizen  who  lives  between  two  Superfund  sites  and  in  very 
close  proximity  to  numerous  Superfund  sites  waiting  to  happen,  it 
is  very,  very  important  to  me  that  we  do  reauthorize  Superfund 
and  that  we  reauthorize  a  very  strong  and  effective  Superfund. 

I  am  strong  supporter  of  the  fair  share  allocation  system.  When  I 
came  to  the  National  Commission  on  Superfund  approximately  a 
year  ago,  I  came  as  a  staunch  strict,  joint  and  several,  retroactive 
person.  As  a  result  of  listening  to  the  many  discussions,  I  came  to 
recognize  the  inequities  that  existed  in  strict,  joint  and  several  and 
began  to  look  at  other  mechanisms  for  funding  the  Superfund  pro- 
gram. It  seems  to  me  as  though  a  fair  share  binding  allocation 
system  is  one  that  makes  a  lot  of  sense.  Essentially,  a  corporation 
is  responsible  for  what  it  did.  And  that  is  the  way  we  feel.  Corpora- 
tions should  be  responsible  for  what  they  do. 

I  am  opposed  to  removing  any  retroactivity.  I  am  opposed  to  re- 
moving site  specific,  polluter  pays  principle  for  the  following  rea- 
sons. First  of  all,  let  us  note  that  toxic  effects  of  chemicals  is  not 
something  new  to  us;  it  is  something  that  we  have  known  at  least 
since  the  ancient  Egyptians  who  were  very  keenly  aware  of  the 
neurologic  effects  of  lead.  We  also  might  remember  that  poisoning 
was  a  very  classic  art  form  during  the  Middle  Ages.  Occupational 
diseases  were  recognized  by  Sir  Percival  Potts  in  1776  when  he  cor- 
related a  soot  with  chimney  sweeps  and  scrotal  cancer,  and  the 
active  ingredient  there  of  course  is  Benzylapyrene. 

I  might  also  mention  that  one  of  the  principal  responsible  parties 
at  the  petrol  processor  site  where  I  live.  Ethyl  Corporation,  in  1969 
made  note  of  the  fact  that  they  were  very  concerned  about  the  less 
than  first  class  handling  of  waste  at  PPI  and  were  concerned  that 
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some  catastrophe  might  occur  for  which  they  would  be  responsible. 
Yet,  they  continued  to  dump  at  this  site  for  an  additional  11  years. 

Two,  I  think  there  is  a  very  big  difference  between  what  is  legal 
and  what  is  moral.  Legal  is  what  the  powerful  can  lobby  into  law 
for  their  own  selfish  interest.  Moral  is  accepting  responsibility  for 
your  actions,  protecting  your  fellow  citizens  and  our  precious  natu- 
ral resources  so  that  America  can  be  a  rich  and  strong  Nation  for 
generations  to  come. 

Three,  I  think  that  there  is  sufficient  evidence  or  records  to  de- 
termine who  disposed  of  waste  legally,  as  opposed  to  illegally,  there 
is  also  sufficient  information  to  determine  who  are  principal  re- 
sponsible parties  should  be.  Let's  note  also  that  by  removing  retro- 
activity, we  are  going  to  eliminate  approximately  80  percent  of  our 
Superfund  sites  from  the  funding  system. 

Four,  it  is  highly  doubtful  that  either  the  Administration's  bill  or 
the  ASAP  proposal  will  generate  adequate  funds  for  Superfund. 
Ms.  Kenworthy  I  think  is  going  to  talk  a  little  bit  more  about  the 
Administration's  bill  and  problems  there.  With  ASAP  proposal,  you 
are  depending  on  taxes  and  congressional  appropriations.  This  is 
going  to  lead  to  a  limited  pool  of  money  that  is  going  to  put  com- 
munities in  competition  with  each  other  for  whose  site  gets  cleaned 
up  and  how  clean  these  sites  get.  Consequently,  I  think  that  is 
going  to  have  devastating  effects  from  the  standpoint  of  environ- 
mental justice.  Once  again,  the  communities  that  are  well  enfran- 
chised— meaning,  the  wealthy  communities — are  going  to  get  their 
sites  cleaned  up;  whereas  the  poor  communities  and  the  people  of 
color  communities  are  going  to  be  back  behind  the  eight  ball. 

Five,  on  fairness.  If  we  are  going  to  be  fair,  we  must  be  fair  to 
everyone.  If  we  remove  retroactivity  at  multiparty  sites,  then  we 
are  going  to  note  that  new  companies  are  going  to  be  paying  for  old 
companies,  single  party  companies  are  going  to  be  paying  for  multi- 
party companies,  small  business  is  going  to  be  paying  on  the  basis 
of  income  as  opposed  to  the  amount  of  waste  that  it  generates,  and 
the  taxpayer  is  going  to  be  picking  up  the  bill.  I  also  think  this  is 
going  to  lead  to  increased  litigation  because  it  is  unfair.  I  think 
that  site  specific,  polluter  pays  maintains  corporate  responsibility. 
I've  seen  evidence  of  this  with  my  own  eyes  by  tracking  TRI. 

Site  specific,  polluter  pays  encourages  careful  waste  practices, 
voluntary  clean-ups,  and  waste  reduction.  Removing  retroactivity 
and  site  specific  liability  relieves  responsibility  of  clean-up.  Do  we 
want  EPA  to  become  a  clean-up  corporation?  I  think  that  will  in- 
crease EPA's  bureaucracy  as  it  attempts  to  handle  all  these  differ- 
ent clean-up  corporations  and  leads  to  problems.  We  should  note 
that  citizens  want  site  specific,  polluter  pays.  I  belong  to  the  Com- 
munities at  Risk  Network  which  consists  of  more  than  35  commu- 
nities representing  21  different  States.  They  all  support  the  site 
specific,  polluter  pays  principle. 

Finally,  if  we  want  environmental  justice  mechanisms,  we  have 
got  to  clearly  put  them  into  law.  It  is  not  something  that  is  just 
going  to  happen  because  somebody  thinks  there  is  a  lot  of  money 
around.  And  I  would  offer  you  again  the  case  of  the  Escambia 
Wood  Treating  Plant  in  Pensacola.  It  is  a  single  party  site.  The  site 
went  out  of  business  in  1991;  therefore,  it  is  using  Superfund 
monies.  EPA  is  directing  an  accelerated  clean-up  there.  Yet,  there 
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has  been  absolutely  no  public  participation,  no  concern  for  public 
health  as  contaminated  soils  have  been  dug  up  releasing  chemicals 
into  the  air,  piled  up  on  site  and  the  wind  blows  them,  the  rain 
carries  it  over.  So  there  has  been  total  disregard  for  health  and  all 
the  other  things  that  we're  concerned  about. 

These  are  basically  then  my  concerns  about  maintaining  site  spe- 
cific polluter  pays  and  maintaining  retroactivity.  Thank  you  very 
much. 

Senator  Lautenberg.  Thank  you  very  much,  Ms.  Robinson. 

We  have  now  fairly  administered  the  time.  It  looks  like  you  get  5 
minutes  before  a  red  light  and  about  a  minute  to  stop,  just  like  the 
red  light  out  in  the  street. 

Next,  we  will  hear  from  Ms.  Kenworthy,  who  is  the  Director  of 
Regulatory  Affairs  at  Monsanto  Corporation.  We  invite  you  to  keep 
in  the  same  time  admonition,  Ms.  Kenworthy. 

STATEMENT  OF  PATRICIA  KENWORTHY,  DIRECTOR,  REGULA- 
TORY AFFAIRS,  MONSANTO  CORPORATION;  ON  BEHALF  OF 
THE  KEYSTONE  COMMISSION 

Ms.  Kenworthy.  Thank  you.  Senator.  I  appreciate  the  opportuni- 
ty to  be  here  today  to  testify  about  the  liability  provisions  of  Super- 
fund  reform.  I  am  speaking  on  behalf  of  Monsanto  Company  and 
on  behalf  of  the  National  Commission  on  Superfund.  I  am  replac- 
ing Michael  Pierle,  Monsanto's  Vice  President  for  Environment, 
Safety,  and  Health,  who  was  unable  to  be  here  today. 

When  Dick  Mahoney,  the  Chief  Executive  Officer  of  Monsanto 
Company,  joined  the  National  Commission  on  Superfund  almost  2 
years  ago  he  participated  with  a  group  of  CEOs  and  other  Govern- 
ment, business,  and  community  leaders  who  held  widely  divergent 
views  on  Superfund.  Some  Commission  members  maintained  that 
the  existing  liability  system  is  unfair,  puts  responsible  companies 
at  risk,  and  unnecessarily  delays  clean-ups.  Others  believed  that 
the  existing  liability  framework  has  been  a  key  factor  in  creating 
incentives  for  voluntary  actions  and  responsible  waste  manage- 
ment and,  therefore,  should  be  maintained. 

At  the  conclusion  of  the  Commission's  deliberations,  the  Commis- 
sioners agreed  to  a  series  of  recommendations  to  reform  the  liabil- 
ity system  and  the  basis  of  these  recommendations  were  two  princi- 
ples: first,  to  retrain  the  site  specific,  polluter  pays  liability  scheme 
as  the  framework  for  the  Superfund  program;  and  secondly,  to 
reform  the  liability  system  in  order  to  reduce  transaction  costs,  in- 
crease the  fairness  of  the  system,  and  provide  sufficient  certainty 
and  funding  for  all  participants  to  feel  secure  that  the  agreements 
they  reach  in  the  allocation  system  will  be  honored  by  both  the 
Government  and  by  other  participating  PRPs. 

The  Commission  agreed  to  keep  site  specific,  polluter  pays  liabil- 
ity for  a  variety  of  reasons,  most  of  which  have  been  addressed  by 
Ms.  Robinson  in  her  testimony.  I  just  want  to  add  that  from  a  cor- 
porate PRP  perspective,  Monsanto  also  wholeheartedly  supports 
this  approach. 

I  would  now  like  to  briefly  address  three  specific  liability  reforms 
proposed  by  the  National  Commission  and  compare  them  to  the 
Administration's  bill. 
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First,  the  allocation  system  must  be  binding.  This  is  a  fundamen- 
tal requirement  we  believe  in  order  for  this  new  system  to  work. 
The  Commission  believes  that  the  parties  on  all  sides  must  consid- 
er the  allocation  to  be  an  important  and  determinative  procedure. 
If  the  process  can  be  easily  ignored  or  circumvented  by  any  signifi- 
cant participant,  the  process  will  be  ineffective.  The  Commission 
believes  that  the  Administration's  bill  should  be  amended  to 
ensure  that  the  Federal  Government  will  regularly  and  dependably 
adhere  to  the  allocator's  determination.  We  recognize  that  this 
must  be  done  without  undermining  the  backdrop  of  joint  and  sever- 
al liability  or  opening  up  the  possibility  for  credible  constitutional 
challenges  by  dissatisfied  PRPs.  The  Commission  prefers  to  have 
an  allocation  process  binding  on  all  parties  either  as  a  legal  basis 
or  through  incentives  and  standards  that  create  the  equivalent 
level  of  cooperation  and  finality. 

The  Commission  supports  the  Administration's  proposal  to 
assume  the  burden  of  recovering  from  non-settling  parties  and  re- 
taining strict,  joint  and  several  liability  standards  for  those  parties 
and  believes  it  will  help  promote  participation  in  the  allocation 
process  by  PRPs  assigned  to  perform  clean-up  work.  But  this  initia- 
tive must  have  a  neutral  or  positive  impact  on  the  trust  fund.  Al- 
though litigation  risk  premia  is  one  way  to  offset  any  adverse  con- 
sequences of  shifting  the  burden  of  recovery,  the  bill  must  be 
amended  to  ensure  that  the  premium  level  is  fairly,  transparently, 
and  predictably  determined. 

Second,  provisions  for  both  small  and  truly  small  parties  to  settle 
quickly  and  fairly  with  the  Government  are  extremely  important 
to  the  reform  of  Superfund.  The  Commission  recommendations 
closely  mirror  the  Administration's  proposal  to  create  a  special  set 
of  rules  and  procedures  for  de  micromis,  or  truly  small,  and  "de 
minimis,"  or  small,  parties.  To  ensure  settlements,  the  Administra- 
tion's bill  should  provide  for  time  limitations  during  which  EPA  is 
required  to  negotiate  "de  minimis"  and  "de  micromis"  settlements. 
Without  this  change,  the  Administration's  proposal  does  not  suffi- 
ciently improve  the  current  law  and  does  not  provide  adequate  as- 
surance that  the  agency  will  aggressively  pursue  expedited  settle- 
ments with  small  waste  contributors. 

Finally,  the  orphan  fund  must  be  fully  funded  by  the  private 
sector  at  a  rate  sufficient  to  meet  the  estimated  obligations  of  the 
orphan  shares.  The  National  Commission  recognizes  the  impor- 
tance of  improving  fairness  in  the  current  liability  system,  but  also 
recognizes  the  need  to  identify  specific  funding  mechanisms  to  fi- 
nance orphan  shares.  Therefore,  we  have  several  recommendations 
for  changes  to  the  Administration  bill.  First  of  all,  the  legislation 
should  provide  explicit  statutory  assurances  that  orphan  funding 
will  not  reduce  funds  available  for  clean-up.  Secondly,  the  legisla- 
tion should  provide  an  explicit  mechanism  to  ensure  that,  to  the 
extent  the  fund  is  insufficient  to  cover  all  orphan  shares,  payments 
should  be  reduced  on  a  pro-rata  basis  and  there  should  be  provi- 
sions for  tax  increases. 

In  conclusion,  let  me  stress  that  Monsanto  is  strongly  committed 
to  Superfund  reform  and  reauthorization  this  year.  Dick  Mahoney 
joined  the  National  Commission  because  he  felt  that  it  was  up  to 
the  various  Superfund  stakeholders  to  develop  consensus-based  pro- 
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grammatic  reforms  and  present  them  to  the  Congress.  The  past  at- 
tempts at  reauthorizations  have  been  difficult  ordeals  which  also 
have  had  a  negative  impact  on  PRPs,  other  stakeholders,  and  on 
the  program  itself.  Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Ms.  Kenworthy. 

We  will  now  hear  from  Mr.  Roush. 

STATEMENT  OF  MICHAEL  ROUSH,  DIRECTOR  OF  SENATE  LOBBY- 
ISTS, NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESSES, 
WASHINGTON,  DC 

Mr.  Roush.  Mr.  Chairman,  thank  you.  My  name  is  Mike  Roush 
and  I  am  with  the  National  Federation  of  Independent  Business. 
NFIB  is  an  organization  that  represents  some  600,000  small  busi- 
ness owners  across  the  country.  Our  average  member  has  about 
five  employees  and  grosses  about  $250,000  a  year. 

In  the  interest  of  time,  I  am  going  to  just  sort  of  sketch  an  oral 
statement  here,  an  outline  form  almost,  and  merely  assert  that 
from  small  business  owners'  perspective,  the  Superfund  program  is 
broken  and  they  are  looking  for  Congress  to  fix  it,  and  they  would 
very  much  like  Congress  to  fix  it  this  Congress. 

There  is  a  growing  feeling  in  the  small  business  community,  as 
business  owners  hear  about  their  friends  being  stuck  in  a  litigation 
for  Superfund  liability,  a  growing  feeling  of  anger  and  distrust,  de- 
spair, and  confusion  about  what  they  perceive  to  be  the  unfairness 
and  arbitrariness  of  the  system  as  it  exists  now.  Our  members  are 
particularly  interested,  aside  from  just  the  purely  economic  reasons 
that  any  business  owner  or  any  person  might  have,  because  they 
live  near  many  of  these  sites.  They  are  not  absentee  owners;  they 
live  near  where  much  of  the  waste  has  been  disposed  of.  And  small 
business  owners  are  also  particularly  concerned  with  the  effects  of 
the  current  system  because  of  sort  of  obvious  diseconomies  of  scale 
in  dealing  with  the  Government.  That  is,  what  may  be  a  problem 
or  a  serious  problem  even  for  a  large  company  is  a  complete  and 
utter  disaster  for  a  small  business  owner.  So  diseconomies  of  scale 
are  immense  in  this  regard. 

What  I  would  like  to  do  is  to  sketch  out  the  outline  of  a  proposal 
that  NFIB  Small  Business  Legislative  Council,  which  is  an  associa- 
tion of  some  100  trade  associations,  the  Printing  Industries  of 
America,  the  Environmental  Defense  Fund,  the  National  Resources 
Defense  Council,  and  the  Sierra  Club  put  together  over  a  period  of 
6  months  at  the  end  of  last  year  and  the  beginning  of  this  year  to 
try  to  resolve  what  in  our  view  is  the  single  most  important  prob- 
lem with  the  Superfund  program  from  a  small  business  perspec- 
tive, and  that  is  the  liability  system. 

This  proposal  was  outlined  in  a  letter  that  was  sent  by  the  sign- 
ing organizations  to  the  President  and  to  all  Members  of  Congress. 
If  I  could,  I  would  like  to  have  a  copy  of  that  letter  put  into  the 
record. 

Senator  Lautenberg.  Without  objection,  so  ordered. 

Mr.  Roush.  The  negotiations  that  produced  this  proposal  were 
conducted  last  year  and  the  beginning  of  this  year  and  so  were 
done  before  the  Administration  put  their  proposal  onto  the  table. 
Many  components  of  our  proposal,  however,  are  mirrored  in  the 
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Administration's  proposal  as  it  turns  out.  I  would  like  to  point  out 
before  I  outline  it  that  the  proposal  is  at  this  point  a  work  in 
progress;  that  is,  we  are  trying  to  take  that  letter  which  is  an  es- 
sential statement  of  principles  and  some  details  and  turn  it  into 
legislative  language.  We  have  been  meeting  with  the  Justice  De- 
partment, the  EPA,  committee  staff,  and  others  to  turn  it  into  leg- 
islative language,  and  hopefully  that  will  be  done  next  week.  But  it 
is  a  work  in  progress  and  details  are  changing. 

From  NIFB's  perspective,  we  were  trying  to  achieve  five  goals  in 
the  discussions  that  we  had  and  they  are  sort  of  common  sense.  We 
wanted  the  system  that  came  out  of  this  to  be  simple,  certain, 
speedy,  final,  and  fair.  To  that  end,  we  have  come  up  with  a  pro- 
posal that  we  think  achieves  substantially  those  goals  for  the  vast 
majority  of  not  only  our  members  but  small  businesses  that  are 
currently  stuck  in  the  Superfund  liability  system. 

First  of  all,  again  just  in  outline,  the  proposal  calls  for  the  elimi- 
nation of  third  party  lawsuits  for  those  small  businesses  involved 
in  the  allocation  process,  from  when  it  begins,  during  the  process, 
and  if  a  settlement  offer  is  accepted  after  the  process.  The  outline 
calls  for  making  the  offers  quickly  and  on  a  specific  time  line  and 
calls  for  specific  penalties  to  EPA  if  they  fail  to  meet  the  time 
lines.  It  calls  for  the  settlements,  once  having  been  accepted,  to  be 
final  and  not  be  able  to  be  opened  up  by  anybody  subsequent  to 
that  time.  The  proposal  calls  for  an  explicit  recognition  of  ability  to 
pay  on  the  small  business  owner's  part,  recognizing  that  it  does 
nobody  any  good  to  close  a  business  down,  neither  in  clean-up,  nor 
jobs,  nor  the  economy.  It  creates  a  structured  settlement  process  to 
allow  small  business  entities,  "de  minimis"  parties  to  make  their 
payments  over  time.  And  it  calls  for  the  creation  of  a  small  busi- 
ness assistance  program  at  the  EPA  to  help  small  businesses 
through  the  process,  to  facilitate  the  process,  to  turn  it  into  English 
for  them. 

We  are  hoping  the  proposal,  whether  or  not  there  is  a  larger  Su- 
perfund enacted  this  Congress,  will  move  in  this  Congress.  We  view 
it  essentially  as  a  simple  modification  of  section  122(g)  of  the  cur- 
rent law. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Roush. 

We  will  now  proceed  with  some  questions.  I  would  suggest  to  my 
colleagues  that  we  take  a  10  minute  questioning  cycle.  I  would  like 
to  start  with  Ms.  Robinson. 

Senator  Warner.  Mr.  Chairman,  could  I  interrupt? 

Senator  Lautenberg.  Surely. 

Senator  Warner.  Naturally,  all  of  us  have  a  number  of  hearings 
this  morning.  We  have  one  in  the  Armed  Services  Committee.  But 
I  want  to  come  back  and  make  sure  I  have  an  opportunity  before 
this  panel,  so  if  the  Chair  would  kindly  let  my  assistant  know,  I 
will  then  leave  the  other  hearing  and  return. 

Senator  Lautenberg.  We  are  delighted  to  have  you  here,  Sena- 
tor, and  we  will  make  sure  that  you  are  appropriately  notified. 

Senator  Warner.  Thank  you. 

Senator  Lautenberg.  Ms.  Robinson,  you  have  heard  some  of  the 
discussion  this  morning  that  the  best  way  to  clean  up  sites  in  dis- 
advantaged communities  is  to  scrap  the  liability  scheme,  which  we 
heard  you  speak  against,  and  go  to  a  taxpayer  financed  program. 
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But  one  thing  we  want  to  be  sure  of,  and  that  is  will  the  poor,  the 
typically  urbanized  areas  of  the  country,  communities  of  color  get 
the  clean-ups  that  they  deserve  under  that  kind  of  approach? 

Ms.  Robinson.  I  think  we  should  emphasize  that  environmental 
justice  initiatives  are  not  tied  to  any  specific  funding  scheme.  In 
order  to  ensure  that  sites  are  cleaned  up  according  to  the  damage 
that  they  are  causing  or  the  potential  damage  that  they  are  caus- 
ing, one  must  have  specific  environmental  justice  initiatives.  If  one 
looks  at  the  total  number  of  CERCLA  sites,  you  will  note  that  the 
majority  of  CERCLA  sites  are  people  of  color  sites.  Yet,  the  majori- 
ty of  sites  that  are  actually  NPL  sites  are  white  sites  in  white  com- 
munities. 

Historically,  whites  have  had  greater  access  to  Government,  they 
are  more  used  to  accessing  Government,  they  basically  know  how 
to  access  Government;  whereas  poor  communities  and  communities 
of  color  have  been  disenfranchised.  It  is  a  whole  new  thing  with  us. 
We  have  to  learn  how  to  access  Government.  We  have  to  have  that 
voice.  And,  therefore,  certain  specific  initiatives  must  be  in  the  law 
and  must  be  properly  funded  so  that  citizens  can  be  prepared  to 
access  Government  and  to  get  the  actions  that  they  need  in  their 
community. 

Again,  I  can  take  you  to  Superfund  sites  all  over  the  country  and 
show  you  where  clean-ups  are  taking  place  and  yet  no  environmen- 
tal justice  initiatives  are  in  place  and  people's  health  is  certainly 
not  being  protected  even  though  the  money  is  available. 

Senator  Lautenberg.  You  are  aware,  Ms.  Robinson,  that  in  the 
proposal  under  consideration  that  environmental  justice  does  play 
a  significant  part  and  gets  attention.  And  it  is  my  mission  to  make 
certain  that  clean-ups  are  developed  fairly  and  equitably  and  that 
we  attend  to  those  facilities  because,  just  as  you  say,  these  are 
often  people  disenfranchised  in  many  ways,  not  the  least  of  which 
is  in  a  voice  and  access.  Part  of  what  we  are  also  proposing  is  a 
grant  mechanism  to  communities  to  make  sure  that  they  can  hire 
some  experts  and  develop  some  response  to  what  is  being  offered. 

But  the  question  that  I  ask  you  is,  is  it  necessary  to  abolish  the 
liability  scheme  as  it  is  in  order  to  protect  the  health  of  the  com- 
munities of  color  and  to  ensure  that  those  sites  receive  the  high 
priority  attention  that  you  would  like  to  see? 

Ms.  Robinson.  Definitely  not.  When  you  abolish  liability,  who  is 
basically  responsible  for  that  site?  Now  EPA  is  solely  responsible 
for  that  site.  Is  EPA  going  to  be  there  all  of  the  time  to  make  sure 
that  everything  is  operating  as  it  should? 

We  have  proposed  improvements  in  the  hazard  ranking  and 
prioritization  system  and  the  Administration  did  incorporate  some 
of  those  improvements,  including  some  environmental  justice  ini- 
tiatives but  not  enough.  It  did  not,  for  example,  consider  the  total 
exposure  of  citizens.  If  you  live  in  substandard  housing,  then  you 
are  going  to  be  exposed  to  a  greater  degree  than  someone  who  lives 
in  a  very  well  insulated  house.  If  you  have  poor  nutrition,  then  the 
effects  are  going  to  be  worse  on  you.  If  you  do  not  have  adequate 
access  to  medical  care,  then  you  will  no  be  able  to  detect  problems 
early  enough,  you  will  not  be  able  to  get  those  problems  taken  care 
of.  So  these  were  factors  that  we  also  suggested  be  a  part  of  the 
law.  The  Administration's  bill  as  it  is  now  does  not  include  those 
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factors  but  it  does  include  other  things  such  as  having  the  citizen 
exposed  to  mini  sites. 

Irrespective  of  the  funding  mechanism,  again  I  support  the  site 
specific,  polluter  pays,  maintain  retroactivity.  I  think  it  is  very, 
very  important  if  we  are  going  to  have  enough  funds  to  be  able  to 
go  forward  with  proper  clean-ups.  And,  again,  within  the  law  there 
must  be  these  very  specific  mechanisms  that  are  going  to  be  protec- 
tive of  human  health  and  ensure  that  urban  sites,  sites  in  poor 
communities,  and  sites  in  people  of  color  communities  get  ad- 
dressed. 

Senator  Lautenberg.  Dr.  Chavis,  you  and  I  talked  before  you  as- 
sumed your  present  responsibilities  about  some  of  the  environmen- 
tal issues  and  how  they  affect  the  poor  and  the  disadvantaged  coni- 
munities.  I  am  glad  to  see  you  here.  You  have  been  promoting  envi- 
ronmental justice  issues  for  a  long  time.  I  agree  with  you  that  we 
ought  to  be  doing  more  to  ensure  the  involvement  of  the  communi- 
ty and  focus  on  environmental  justice  and  health  concerns  in  Su- 
perfund.  In  fact,  I  am  releasing  a  study  today  that  I  commissioned 
from  the  GAO  that  recommends  greater  community  involvement 
in  Superfund  decisions.  I  would  hope  that  your  staff  would  work 
with  mine  to  improve  the  Administration's  bill  further  in  these 
areas. 

There  are  only  two  ways  of  funding  ASAP's  proposal— Superfund 
expenditures  can  become  a  mandatory  entitlement,  which  is  a 
pretty  tough  thing  to  get  through  these  days;  or  they  are  going  to 
have  to  compete  through  the  appropriations  process  with  other 
housing,  urban  development  initiatives  that  are  important  to  com- 
munities of  color  and  programs  designed  to  help  veterans  like  dis- 
ability allowances  and  medical  care.  Do  you  think  the  communities 
of  color  will  fair  better  than  today  under  an  appropriations  proc- 
ess? Isn't  there  a  danger  that  the  real  money  won't  wind  up  being 
appropriated  to  clean-ups  no  matter  how  much  is  raised  through 

Mr.  Chavis.  Thank  you.  Senator.  I  coined  the  term  "environmen- 
tal racism"  many  years  ago.  I  served  with  some  of  my  colleagues 
here  on  the  National  Superfund  Commission.  At  the  end  of  the 
process,  the  reason  why  I  differed  is  the  reason  why  we're  having 
this  hearing  today.  The  fundamental  question  is  the  financing 
scheme  and  the  question  of  not  just  liability,  but  the  question  of 
retroactive  liability.  The  ASAP  proposal  is  not  against  liability.  We 
believe  that  retroactive  liability  should  be  abolished.  In  fact,  some 
of  the  counter  proposals  we  believe  weaken  liability.  So  I  want  to 
make  sure  we  focus  in  on  what  we  believe  is  the  heart  of  the 
matter. 

We  believe  that  the  ASAP  proposal  does  provide  adequate  fund- 
ing through  a  business  tax,  not  a  taxpayer's  financing  system  for 
the  reform,  but  a  business  tax.  We  have  got  the  business  communi- 
ty saying  that  if  they  can  get  rid  of  retroactive  liability,  they  would 
pay  a  business  tax  not  for  litigation  but  for  clean-up.  I  am  for  pol- 
luter pays  also.  The  NAACP  is  for  polluter  pays,  but  pay  for  what? 
Pay  for  clean-up,  not  for  litigation.  The  fact  of  the  matter  is  that 
we  have  retroactive  liability  now.  Has  it  worked?  No.  For  12  or  13 
years  billions  of  dollars  have  been  spent.  And  while  people  say  they 
advocate  on  behalf  of  minority  communities,  the  fact  of  the  matter 
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is  that  in  urban  areas  as  well  as  rural  areas  the  present  Superfund 
legislation  has  not  worked.  The  reason  why  it  has  not  worked  is 
because  of  retroactive  liability  and  because  of  not  involving  the 
community  in  it  and  not  giving  minorities  an  adequate  say.  So  we 
believe  that  the  ends  of  environmental  justice  are  better  served  in 
our  view  by  the  ASAP  proposal. 

Senator  Lautenberg.  One  of  the  things  I  point  out  to  you, 
Doctor  Chavis,  is  the  fact  that  we  have  collected  some  $8-plus  bil- 
lion from  responsible  parties.  I  would  tell  you  from  significant  ex- 
perience here  that  if  we  have  to  depend  on  the  appropriations  proc- 
ess for  allocating  funds  for  clean-up,  it  is  going  to  be  a  very  rough 
game  because  there  are  lots  of  people  who  feel  that  other  health 
issues — housing,  education,  AIDS  research,  some  many  other  pro- 
grams that  are  vital  to  keep  our  country  going — are  going  to 
have 

Mr.  Chavis.  Senator,  I  agree  with  you.  I  want  to  make  sure  we're 
communicating.  My  only  point  is  the  public  was  told  12  or  13  years 
ago  that  the  reason  why  we  were  having  a  Superfund  law  was  to 
get  waste  sites  and  contamination  cleaned  up.  Now  13  years  later, 
we  look  back  and  see  that  has  not  happened.  I  think  that  the 
American  public  will  overwhelmingly  support  you  and  the  other 
Members  of  the  Senate,  to  the  extent  to  which  confidence  can  be 
garnered,  in  whatever  proposal  is  ultimately  legislated  into  law 
that  would  serve  the  public  health  interest  and  expedite  clean-up. 

It  is  our  view  that  what  has  impeded  expedited  clean-up  in  the 
past  has  been  the  question  of  retroactive  liability.  In  our  view,  if 
we  can  get  that  changed,  then  you  can  have  fundamental  reform  of 
Superfund  and  I  think  you  will  have  bipartisan  support  from 
Democrats  and  Republicans.  In  every  community,  not  only  in  mi- 
nority communities,  but  I  would  suggest  that  all  American  commu- 
nities ought  to  have  expedited  clean-up. 

Where  Ms.  Robinson  and  I  agree  is  that  the  past  has  shown  that 
minority  communities  have  just  basically  been  ignored.  This  is  an 
opportunity  for  us  as  we  discuss  and  debate  reauthorization  of  Su- 
perfund to  put  the  question  of  environmental  justice  and  people  of 
color  communities  in  its  proper  perspective. 

Senator  Lautenberg.  I  will  close  down  this  section  of  my  ques- 
tioning by  saying  to  you  that  to  totally  dismiss  the  Superfund  pro- 
gram as  a  failed  effort  is  unfair.  We  have  now  begun  to  either 
clean-up  or  pay  attention  to  a  major  share  of  the  roughly  1,200 
sites  on  the  National  Priority  List.  We  have  collected,  as  I  men- 
tioned, over  $8  billion  from  responsible  parties.  Roughly  two-thirds 
of  the  NPL  sites,  I  am  reminded  by  my  assistant  here,  have  signed 
records  of  decisions,  which  is  a  significant  step  along  the  way.  We 
have  learned  a  lot  in  almost  15  years  now  that  Superfund  has  been 
on  the  books.  It  is  a  very  complicated  process.  You  start  something 
and  before  you  finish  it  you  find  often  that  you  are  way  above 
either  the  estimates  of  ability  to  clean  it  up  or  the  cost  for  furnish- 
ing that  clean-up. 

And  not  to  make  excuses  certainly,  but  to  say  that  part  of  what 
we're  attempting  to  do.  Doctor  Chavis,  is  expedite  the  clean-up,  get 
rid  of  the  litigation  process.  We  want  to  get  rid  of  the  possibility 
that  a  community,  often  helpless  against  the  giant  corporations, 
could  be  penalized  because  the  skills  of  the  attorneys,  or  the  threat 
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against  a  community  that  might  be  an  innocent  transporter  of 
household  waste  nevertheless  is  being  threatened  with  bankruptcy 
in  many  cases.  We  are  going  to  try  and  clean  that  up.  We  have 
something  similar  to  address  the  fears  of  banks  that  a  bank  could 
loan  someone  $100,000  to  build  a  little  facility  and  find  out  later 
that  they  owe  $10  million  as  a  responsible  party  for  clean-up.  We 
are  trying  to  clean  that  up.  We  are  introducing  arbitration  as  op- 
posed to  litigation  to  try  and  move  the  process  along.  We  are  doing 
many  things. 

I  respect  your  interest  and  knowledge  developed  over  many  years 
because,  again,  our  initial  discussions  before  you  accepted  your 
present  post  had  to  do  with  environmental  issues.  But  there  isn't  a 
single  factor  in  this  proposal  that  would  make  the  total  difference. 
This  is  a  comprehensive  bill  examining  many  parts  of  the  issue  to 
try  and  facilitate  clean-ups  as  opposed  to  litigation,  action  as  op- 
posed to  obstruction.  That  is  what  we  are  about.  So  maybe  we  are 
on  the  same  wave  length  and  just  differing  in  an  approach. 

Senator  Smith,  you  have  as  much  time  as  I  have.  So  it  is  yours. 

Senator  Smith.  Thank  you,  Mr.  Chairman.  Doctor  Chavis,  I 
would  just  briefly  like  to  start  with  you  by  thanking  you  for  your 
comments.  I  appreciate  it.  I  think  a  lot  of  us  around  here  feel  that 
if  we  took  the  R  or  D  away  from  behind  our  name  and  dealt  with 
the  issues  and  stopped  worrying  about  that,  we  might  all  be  able  to 
come  to  some  decisions  around  here  that  might  be  good  for  the 
country.  I  want  to  compliment  your  executive  director,  Larry  Wal- 
lace. When  he  came  in  and  met  with  me  a  few  months  ago  I  had 
not  made  up  my  mind  on  retroactivity  in  terms  of  my  own  legisla- 
tion as  to  whether  or  not  we  should  seek  to  repeal  it.  His  argument 
was  very  compelling  and  was  one  of  the  reasons  that  we  ultimately 
put  that  provision  in  the  bill. 

I  was  concerned  that  it  would  become  a  public  works  program  to 
do  that.  In  fact,  the  Administration  has  testified  here  that  they  felt 
that  it  would  be.  I  obviously  did  not  want  that.  I  did  not  feel  that 
would  be  in  the  best  interest  of  the  environmental  clean-up.  As  you 
correctly  said,  we  tried  to  deal  with  that  by  seizing  upon  the  will- 
ingness of  businesses  to  step  up  to  the  plate  and  participate  in  this 
fund  if  retroactivity  could  be  eliminated,  which  basically  would 
save  legal  fees.  And  unless  your  friends  in  the  environmental  com- 
munity all  go  to  law  school,  I  guess  I  don't  know  what  else  they 
could  do  to  benefit  under  the  current  scheme.  It  is  just  simply 
paying  lawyers.  I  am  not  here  to  bash  lawyers,  but  that  is  not  the 
purpose  of  the  fund.  The  purpose  of  the  fund  is  to  clean  up.  Retro- 
activity is  causing  millions  of  dollars  to  go  to  lawyers  and  not  to 
clean-up.  I  don't  think  that  makes  sense.  So  I  appreciate  your  will- 
ingness to  work  with  us  and  likewise  especially  Mr.  Wallace  for 
your  help. 

I  think  you  have  addressed  the  issue  of  retroactivity,  you  alluded 
to  it,  but  I  think  the  key  here,  you  might  want  to  respond  to  this 
Doctor  Chavis,  is  that  once  you  clean-up  an  industrial  site  in  an 
area,  say  the  inner-city  or  some  area  where  minorities  are  impact- 
ed, you  are  going  to  eliminate  also  from  the  environmental  per- 
spective the  opportunity  of  going  out  and  taking  some  greenfield 
and  developing  that.  If  we  get  the  industrial  site  cleaned  up  within 
the  city  and  reuse  that  site,  then  that  is  going  to  create  jobs.  If  you 
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wish  to  elaborate  on  that,  I  think  you've  done  pretty  well  on  it,  but 
if  you  wish  to  elaborate  further,  I  will  give  you  the  opportunity  to 
do  that. 

Mr.  Chavis.  Thank  you.  Senator  Smith.  And  once  again  we  ap- 
plaud your  leadership  in  this  area  and  we  are  pleased  that  you  did 
include  in  your  bill  changing  the  retroactive  liability. 

It  has  been  our  experience,  first  of  all,  that  many  areas  in  the 
country,  particularly  urban  areas,  can't  even  qualify  to  get  on  the 
NPL  list  under  current  legislation,  like  the  South  Side  of  Chicago. 
We  are  hoping  that  Superfund  is  reauthorized  in  a  way  that  gets 
more  of  our  people  of  color  communities  qualified. 

The  point  you  raise  is  very  accurate.  We  want  to  do  something 
that  is  a  win-win  for  the  community  and  for  business.  We  need 
jobs.  The  unemployment  rate  in  our  communities  is  at  an  all  time 
high.  And  unemployment  and  a  bad  economic  situation  leads  to 
depravation  and  degradation.  When  you  put  communities  that  are 
already  deprived  into  a  situation  where  they  are  disproportionately 
exposed  to  environmental  hazards,  you  are  compounding  an  al- 
ready desperate  situation.  We  believe  it  can  be  turned  around  by 
expediting  the  clean-up  and  by  reinvesting  in  those  sites.  In  other 
words,  industrial  sites,  once  they  are  cleaned  up,  our  plan  calls  for 
those  sites  to  be  redeveloped  so  that  a  site  that  once  was  a  hazard 
to  the  community  can  be  restored  and  be  an  economic  incentive. 

Under  the  current  Superfund  legislation,  a  Superfund  site  is  now 
an  economic  disincentive.  Where  there  are  some  Superfund  sites 
where  there  is  some  struggle  to  clean-up,  no  major  industry  is 
going  to  move  into  an  area  where  there  is  a  struggle  over  a  Super- 
fund  site.  It  is  an  economic  disincentive.  Therefore,  we  believe  we 
not  only  should  get  polluters  to  pay,  but  to  pay  for  clean-up,  to  pay 
for  reinvestment  in  the  community,  to  pay  for  public  health.  This 
makes  good  business  sense.  I  think  one  of  the  reasons  why  busi- 
nesses are  stepping  up  to  the  plate  and  say  they  will  pay  additional 
business  tax  for  clean-up,  for  involving  the  community  is  because  it 
makes  good  business  sense  over  the  long  haul. 

With  the  demographic  situation  in  our  society  changing  and 
more  and  more  racial  diversity  in  many  of  our  areas  both  urban 
and  rural,  we  have  got  to  find  a  solution  to  not  only  cleaning  up 
our  communities,  but  to  putting  people  to  work.  We  are  hoping 
that  as  Superfund  is  reauthorized,  it  will  enhance  minorities  an  op- 
portunity to  participate  in  the  clean-up  which  is  another  facet  of 
our  eight  point  program. 

Senator  Smith.  Thank  you. 

Mr.  Udall,  I  would  like  to  say  that  I  had  the  privilege  of  serving, 
and  you've  probably  heard  this  many  times,  but  I  had  the  privilege 
to  serve  with  your  uncle,  Morris  Udall.  There  is  no  finer  person  to 
have  ever  served  in  the  Congress  than  Mo  Udall.  I  have  to  say  that 
the  book  that  he  wrote,  which  he  said  I  could  have  if  I  paid  him 
$20  for  it,  which  I  did,  "Too  Funny  to  be  President"  was  hysterical 
and  I  would  recommend  it  to  anyone.  It  is  one  of  the  funniest  books 
I  have  ever  read.  He  was  a  great  man;  still  is. 

I  hear  what  you  are  saying  in  regard  to  retroactivity.  I  do  want 
to  point  out  one  thing  that  you  didn't  really  say,  but  in  terms  of 
my  own  legislation  we  do  not  exempt  people  who  were  illegally  pol- 
luting prior  to  1980  by  eliminating  retroactivity.  We  are  talking 
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about  those  who  were  legally  complying  with  the  law  at  the  time 
are  exempted.  I  just  want  to  make  sure  that  we  have  that  clarified. 

Ms.  Kenworthy,  Monsanto  has  been  very  much  involved  in  nego- 
tiations with  the  Administration  for  the  past  several  months.  Your 
company  and  several  others  I  guess  have  sat  at  the  table.  I  assume 
you  are  negotiating  for  yourselves,  although  there  are  some  on  the 
outside  who  believe  that  you  are  representing  the  chemical  and 
manufacturing  sectors.  Is  that  accurate?  Are  you  representing  your 
own  company  or  are  you  representing  the  chemical  industry  in 
general  in  these  negotiations? 

Ms.  Kenworthy.  Senator,  I  am  here  today  and  in  the  negotia- 
tions that  have  preceded  this  hearing  today  as  a  representative  of 
Monsanto  Company. 

Senator  Smith.  Whatever  happens  in  these  negotiations,  are  you 
committed  to  accepting  whatever  this  deal  is?  I  mean,  is  there 
some  provision  here  that  if  some  compromise  is  reached,  you  are 
committed  to  accepting  that  compromise  and  not  going  beyond 
that? 

Ms.  Kenworthy.  I  am  not  sure  I  understand  the  question.  Cer- 
tainly, there  are  compromise  positions  that  I  am  sure  will  be  ac- 
ceptable to  Monsanto  Company  and  will  be  acceptable  to  other 
business  interests  and  will  be  acceptable  to  other  members  of  the 
National  Commission  on  Superfund.  I  don't  believe  you  were 
asking  me  if  any  compromise  would  be  acceptable. 

Senator  Smith.  No.  I  just  want  to  know  who  you  are  represent- 
ing and  whether  or  not  you  are  representing  Monsanto  or  whether 
you  are  representing  the  chemical  industry  in  terms  of  any  com- 
promise that  you  agree  to. 

Ms.  Kenworthy.  In  terms  of  any  compromise  that  we  would 
agree  to,  I  represent  Monsanto  Company. 

Senator  Smith.  You  indicated  that  the  allocation  process  should 
be  binding,  and  I  agree  with  you.  That  is  what  we  specifically  ad- 
dress in  our  legislation.  That  is  one  of  the  weaknesses  I  think  in 
the  Administration  bill.  The  Administration  has  moved  a  long  way 
in  Superfund  reform.  I  am  not  here  to  criticize  that.  I  don't  think 
they  went  far  enough.  I  think  we  just  have  to  step  up  to  the  plate 
and  go  a  little  bit  further  and  really  deal  with  this  issue  head  on. 
We  can't  massage  this  thing;  it  is  just  not  going  to  work.  We  have 
to  take  dramatic  action.  I  think  one  of  those  dramatic  actions  is  to 
make  the  allocation  process  binding.  We're  just  tiptoeing  around 
here  and  I  think  non-binding  allocation  produces  much.  Ms.  Robin- 
son, if  you  would  like  to  comment  on  that  point,  go  ahead.  I 
thought  maybe  you  wanted  to  speak  the  way  you  were  reacting. 

Ms.  Robinson.  No. 

Senator  Smith.  Another  issue  on  which  I  agree  with  you  regards 
the  orphan  shares.  I  agree  that  there  should  not  be  an  arbitrary 
cap  on  orphan  shares.  We  also  deal  with  that. 

To  go  back  to  the  compromise  and  the  final  question  is,  at  what 
point  in  these  negotiations  that  are  going  on  now  does  the  compro- 
mise fail  to  meet  what  Monsanto  feels  are  your  critical  objectives? 
At  what  point  do  you  bail  out? 

Ms.  Kenworthy.  We  bail  out  certainly  at  the  point  of  a  trust 
fund  or  public  works  kind  of  proposal  similar  to  what  has  been  ad- 
vocated by  AIG  and  others  in  the  past.  We  bail  out  at  that  point 
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because  we  do  not  think  that  turning  over  this  enormous,  complex, 
difficult  program  to  the  Federal  Government  to  largely  administer 
will  work.  We  think  that  will  make  it  much  worse  in  fact. 

Also,  I  might  add  that  while  I  agree  with  Doctor  Chavis  that  the 
liability  system  in  the  current  law  is  bad  and  needs  to  be  reformed 
and  needs  to  be  improved,  the  implication  from  much  of  his  testi- 
mony and  responses  to  questions  here  today  is  that  the  liability 
system  is  the  fundamental  reason  for  the  lack  of  success  of  the  Su- 
perfund  program  overall.  I  have  to  add  that  we  don't  agree  with 
that  one  bit.  We  think  there  are  lots  of  reasons,  including  the  li- 
ability system,  for  the  lack  of  success  of  the  program.  We  are 
trying  to  work  on  a  comprehensive  reform  proposal  to  address  all 
of  those  problems. 

Senator  Smith.  My  time  has  expired,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you  very  much. 

We  are  pleased,  Senator  Warner,  that  you  could  rejoin  us  and 
invite  you  now  to  make  any  statement. 

OPENING  STATEMENT  OF  HON.  JOHN  W.  WARNER,  U.S.  SENATOR 
FROM  THE  COMMONWEALTH  OF  VIRGINIA 

Senator  Warner.  Thank  you,  Mr.  Chairman.  Again,  we  wish  to 
recognize  the  leadership  you've  given  on  this  issue.  It  is  not  an 
easy  one,  and  while  we  probably  have  some  philosophical  differ- 
ences to  the  approach,  I  commend  you  on  the  way  in  which  you  are 
dedicating  a  lot  of  time  to  it  and  that  of  the  subcommittee. 

First,  I  would  like  to  say  that  I  want  to  cosponsor  Mr.  Smith's 
bill.  I  may  not  totally  agree  with  every  objective  in  that  bill,  but, 
believe  me,  those  of  us  here  who  are  concerned  about  this  liability 
system  need  a  lever  and  Mr.  Smith's  bill  is  going  to  give  us  that 
lever  to  try  and  fix  this  liability  system  which  is  broken. 

I  would  like  to  share  with  my  colleagues  and  audience  here  today 
and  the  witnesses  an  experience  I  had.  I  have  been  here  15  years 
and  I  have  had  my  share  of  town  meetings.  So  I  put  a  little  notice 
out  that  I  would  be  travelling  through  a  certain  area  of  my  State 
and  that  I  would  hold  a  Superfund  meeting.  We  hired  a  hall  about 
as  big  as  this  one,  a  Chamber  of  Commerce  room.  I  arrived;  it  was 
the  sixth  stop  on  a  long  day  with  four  more  stops  that  night,  think- 
ing I  would  spend  about  40  minutes.  This  place  was  jammed,  full  of 
television,  which  always  gets  the  juices  going  in  everybody,  report- 
ers everywhere.  I  knew  I  was  in  for  a  real  session.  It  lasted  IVz 
hours.  I  just  scrapped  everything  else  and  sat  there. 

I  cannot  say  too  forcefully,  Mr.  Chairman  and  my  good  friend 
Mr.  Smith,  the  sincerity  of  those  people  who  came  there.  They 
were  small  business  persons  mostly.  I  have  been  to  a  lot  of  town 
meetings  but  these  people,  grown  men,  two  of  them  in  this  in- 
stance, got  up  and  cried  and  told  of  how  they  had  inherited  their 
businesses  from  their  grandfather  to  their  father  to  them  and  how 
they  are  trying  to  support  the  widowed  mothers  and  grandmothers 
on  the  income  which  they  shared  in  building  up  this  business.  I  am 
telling  you,  that  got  my  attention.  This  is  one  fired  up  Senator 
back  here  in  Washington,  DC  who  is  going  to  try  to  get  this  system 
to  work. 
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I  would  like  to  ask  two  questions  here,  and,  subject  to  the  time,  I 
am  going  to  put  them  to  Mr.  Chavis  and  Mr.  Roush,  and  then  if 
others  wish  to  join,  fine.  First,  I  understand  that  the  primary  pur- 
pose of  the  allocation-based  approach  is  to  quickly  assign  clean-up 
cost  and  protect  settling  parties  from  lawsuits  from  other  ERPs.  I 
remain  concerned,  however,  that  the  unfairness  and  inefficiency 
associated  with  the  current  program  will  continue  under  the  pro- 
posed new  allocation  process.  Those  responsible  for  the  allocation 
will  still  be  using  the  same  liability  system  in  place  today  with  the 
potential  lack  of  resources  at  EPA  to  conduct  the  allocation  proc- 
ess, the  continued  lack  of  information  on  waste  contribution,  and 
new  obligation  to  pay  for  orphan  shares.  I  would  like  to  ask  the 
panel  how  many  of  the  proposals  under  consideration  address  the 
question  of  quickly  allocating  clean-up  costs  if  we  continue  with  the 
current  liability  system? 

Secondly,  and  these  are  related  questions  and  that  is  why  I  ask 
them  together,  EPA  has  been  advocating  for  the  past  few  years  an 
increased  use  of  their  authority  to  offer  the  "de  minimis"  settle- 
ments as  a  means  of  getting  small  contributors  out  of  system  quick- 
ly and  to  protect  them  from  third  party  actions  by  other  PRPs. 
Some  have  indicated  that  EPA  has  been  reluctant  to  offer  more 
"de  minimis"  settlements  because  these  actions  require  a  signifi- 
cant investment  of  EPA's  resources  but  in  return  they  raise  little 
money  for  clean-ups.  Also,  many  in  the  small  business  community 
in  my  State  tell  me  that  in  limited  situations  where  "de  minimis ' 
settlements  have  been  offered  they  are  prohibitively  expensive. 

Now,  to  both  Mr.  Chavis  and  Mr.  Roush,  and  others  subject  to 
time,  how  will  an  increased  use  of  "de  minimis"  settlements  result 
in  greater  fairness  to  small  businesses  who  are  in  fear  of  Super- 
fund's  retroactive  liability?  How  do  we  continue  to  respond  to  the 
many  small  business  PRPs  who  engaged  in  waste  disposal  practices 
that  were  legal — and  I  underline  legal — and  responsible  at  the  time 
that  we  believe  they  should  continue  to  be  held  liable  for  these 
past  practices? 

Why  don't  we  just  start  at  that  end  and  work  our  way  down  the 
panel. 

Mr.  Chavis.  Thank  you.  Senator  Warner.  The  proposal  from 
ASAP  deals  very  specifically  with  three  components  of  the  question 
that  you've  raised.  We  believe  that  Superfund  should  be  reauthor- 
ized but  it  should  be  reauthorized  to  provide  a  fundamental  reform 
to  the  heart  of  the  matter,  the  liability  system.  The  liability  system 
is  not  only  broke,  it  is  punitive.  It  punishes  persons  who  were  not 
directly  responsible  and  it  punishes  communities  that  don't  get 
cleaned  up.  The  liability  system  currently  in  place  has  impeded  ex- 
pedited clean-up.  That  is  why  we  are  calling  for  an  abolition  of  ret- 
roactive liability,  which  goes  to  the  third  component  of  your  ques- 
tion. 

In  terms  of  EPA  authority  and  "de  minimis"  settlements,  we  be- 
lieve that  again  is  linked  to  the  liability  and  the  financing  system. 
We  believe  that  under  the  ASAP  eight  point  program  we  are  put- 
ting public  health  first,  expedited  clean-up,  community  mvolve- 
ment,  and  rather  than  an  adversarial  relationship  between  busi- 
ness and  the  community,  a  cooperative  relationship  between  busi- 
ness and  the  community  where  you  don't  have  to  go  into  court  and 
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litigate  but  you  work  it  out.  And  so  that  the  business  tax  that  we 
call  for  will  help  the  financing.  It  could  be  a  win-win  both  for  busi- 
ness and  the  community.  So  we  are  fundamentally  saying  that  we 
feel  that  the  Administration's  plan  is  flawed  when  it  does  not 
change  retroactive  liability. 

Secondly,  we  believe  that  businesses  and  communities  must  both 
jointly  step  up  and  say  that  we're  going  to  work  together  not  only 
to  clean  up  these  communities,  but  work  together  to  restore  the 
communities  to  economic  viability.  So  I  think  that  this  is  a  very 
great  opportunity  that  we  have,  but  I  think  it  will  be  a  devastating 
blow  to  our  communities  if  we  authorize  Superfund  as  currently 
being  proposed  by  the  Administration. 

Senator  Warner.  I  don't  think  that  will  be  done. 

Mr.  Chavis.  In  terms  of  your  town  hall  meeting,  I  was  just  in 
your  State  down  in  the  Portsmouth  area. 

Senator  Warner.  This  is  where  it  was,  in  Portsmouth. 

Mr.  Chavis.  I  had  a  town  meeting  there  and  the  place  was  over 
running  with  people.  I  am  pleased  to  report  to  you  that  there  was 
unanimous  endorsement — and  this  was  a  people  of  color  communi- 
ty and  they  have  a  Superfund  site  there  in  Portsmouth — of  the 
ASAP  proposal. 

Senator  Warner.  Yes.  Thank  you  for  your  contribution. 

Mr.  Roush? 

Mr.  Roush.  Senator  Warner,  a  system  of  liability  is  the  problem 
that  small  businesses  perceive  with  the  system.  They  feel  that  they 
are  stuck  in  a  litigation  spider  web  that  is  encouraged  by  the  cur- 
rent law,  current  legislation,  particularly  the  third  party  law  suits 
and  the  strict,  joint  and  several  liability,  and  also,  yes,  retroactivity 
that  is  in  the  law.  So  can  something  be  expected  to  improve  in  the 
current  liability  system?  Well,  no.  And  we're  not  proposing  that  we 
stay  with  the  current  liability  system.  The  proposal  that  we've  put 
forward  for  small  businesses,  and  particularly  for  small  business 
"de  minimis"  parties,  radically  changes  the  liability  system.  It  par- 
ticularly changes  it  in  ways  that  are  of  most  concern  to  the  kind  of 
people  that  you  had  testifying  who  were  crying  about  the  situation 
they  found  themselves  in.  We  get  the  same  kind  of  letters,  we  get 
the  same  kind  of  communications  from  our  members. 

But  the  system  once  changed,  there  has  to  be  also  a  change  in 
the  bureaucracy.  You  mentioned  the  "de  minimis"  program  that  is 
in  existence  now.  It  is  expensive.  It  comes  late  in  the  process;  it 
doesn't  come  early  in  the  process.  The  small  business  owner  has 
had  to  hire  an  attorney  to  get  to  that  point. 

Senator  Warner.  Oh,  it  is  incredible. 

Mr.  Roush.  It  is  devastating. 

Senator  Warner.  I  hope  I  didn't  demean  my  constituents  by 
saying  they  were  crying.  Believe  me,  I  have  been  in  public  life  for 
30  years  and  I  have  seen  my  share  of  tears,  but  they  are  usually 
associated  with  emotional  issues  like  abortion,  health  plans,  or 
something  like  this.  But  when  you  walk  into  a  Superfund  hearing 
and  here  are  business  persons  and  they  are  so  emotionally  dis- 
traught. They  just  can't  understand,  as  you  point  out,  it  is  the  ex 
post  facto  under  the  Constitution.  They  just  don't  understand  that 
sort  of  thinking,  to  go  back  and  reach  back. 

Ms.  Robinson,  do  you  want  to  add? 
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Ms.  Robinson.  Yes,  please.  The  National  Commission  on  Super- 
fund  recommends  an  accelerated  fair  share  allocation  system.  It  is 
felt  that  by  reducing  enforcement,  as  much  enforcement  will  not  be 
necessary,  and  those  funds  can  then  be  shunted  into  getting  the  ad- 
judicatory law  judges  that  will  go  through  the  allocation  process 
with  the  PRPs.  It  also  strongly  recommends  "de  minimis"  and  es- 
pecially de  micromis  settlements  up  front.  So  that  in  the  example 
that  Senator  Stevens  talked  about  of  the  Reverend  who  brought  a 
battery  to  this  particular  facility,  he  would  clearly  be  a  de  micro- 
mis  party  and  would  be  eliminated  from  the  process  totally  because 
his  contribution  to  the  site  would  have  been  such  a  small  percent- 
age relative  to  the  total  amount.  So  I  think  that  a  lot  of  the  prob- 
lems that  we're  talking  about  with  retroactivity  would  be  eliminat- 
ed with  this  type  of  legislation  which  needs  to  be  in  there  and 
needs  to  be  very,  very  clear. 

Senator  Warner.  Thank  you  very  much.  You  did  mention  batter- 
ies, didn't  you? 

Ms.  Robinson.  Yes,  Senator. 

Senator  Warner.  One  of  the  persons  testifying  said  in  a  very 
plain  way  the  American  public  will  accept  laws  so  long  as  they  un- 
derstand them  and  they  think  they  are  fair.  But  now  car  owners 
are  going  to  begin  to  bury  their  batteries  in  their  own  backyard. 
We  are  going  to  have  people  creating  many  problems  all  over  if  we 
don't  get  this  thing  straightened  out. 

I  want  to  thank  you  again  for  your  leadership.  Rally  around 
Smith. 

Senator  Lautenberg.  Thank  you  very  much.  Senator  Warner. 

We  again  are  up  against  a  time  problem,  but  there  are  some 
things  that  we  should  try  to  continue  with  while  we  have  the  ad- 
vantage of  this  panel  with  us.  One  of  the  things  that  this  discussion 
develops  is  a  thought  on  what  happens  if  we  replace  the  present 
liability  scheme.  I  think  you  would  get  everybody  to  say,  okay,  let's 
replace  it.  The  only  problem  is  that  with  that  answer  comes  the 
second  and  fairly  complicated  question  of,  how  do  we  pay  for  it? 
Right  now,  it  is  estimated  that  the  business  community  PRPs 
spend  about  $2  billion  a  year.  That  is  in  addition  to  the  $1.7  billion, 
let's  say,  that  is  spent  out  of  the  Superfund  trust  fund.  Out  of  the 
$2  billion  each,  it  is  estimated  further  that  about  one-third  of  those 
funds  are  spent  on  transactions.  The  one  thing  that  we  do  know  is 
that  if  we  change  the  system  that  there  are  absolutely  no  guaran- 
tees that  litigation  and  transaction  costs  are  gone.  Very  likely, 
there  will  be  still  a  significant  number  of  those  people  who  feel 
that  for  whatever  reason  the  system  isn't  working  appropriately 
and  will  have  the  ability  and  the  right  to  bring  an  action. 

I  submit  that  when  you  try  to  add  the  net,  let's  say  of  $2  billion, 
about  $1.35  billion  that  actually  goes  into  clean-up.  And  to  take 
that  out  of  some  tax  or  premium  program  on  top  of  let's  say  insur- 
ance premiums  or  other  particular  taxing  calculations,  you  have 
got  a  long  way  to  go.  And  once  again,  once  that  pot  is  created,  you 
can  watch  the  busy  bees  circulate  around  that  to  see  how  much  of 
that  money  they  are  going  to  extract.  We  are  not  ignoring  the 
other  programs,  I  am  not  demeaning  them  at  all  because  I  really 
believe  there  is  a  place  for  Government  in  much  of  our  lives.  Not 
every  program  is  extremely  important,  but  I  will  tell  you  there  are 
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a  lot  of  them  that  are  important  that  are  not  getting  funded,  where 
the  load  is  being  shifted  back  to  the  States,  the  States  are  trying  to 
shift  it  down  to  the  communities,  and  we're  winding  up  with  a  lot 
of  chaos  in  trying  to  administer  a  program  like  Superfund. 

I  would  also  say.  Doctor  Chavis,  that  our  State  now — I  include 
you  even  though  you  don't  live  there  any  more,  but  you  had  a  lot 
of  your  life  there — has  lots  of  wonderful  distinctions.  We're  the 
third  highest  patent  producer  in  the  country,  we  have,  contrary  to 
popular  opinion,  more  horses  per  square  mile  than  any  State  in  the 
country,  we  have  beautiful  seashores,  and  we  have  a  diverse  popu- 
lation that  is  energetic  and  creative.  Unfortunately,  we  also  have 
the  largest  number  of  NPL  sites  in  the  country.  We  are  an  indus- 
trial State  bearing  the  scars  and  the  rewards  that  come  from  the 
industrialization  of  America. 

You  talked  about  turning  these  fallow  sites,  dangerous  sites  into 
productive  economic  opportunities  within  the  communities.  I  went 
personally  to  Hackensack,  Jersey  City,  and  Nev/ark,  and  you  know 
those  towns  well  enough  to  know  the  composition  and  the  poverty 
that  strikes  those  communities.  Two  of  them  are  among  the  poorest 
communities  in  America.  My  city  of  Patterson  is  number  five 
among  the  cities  in  poverty.  New  Jersey's  voluntary  clean-up  pro- 
gram, which  I  am  trying  to  use  as  a  model  to  include  in  the  Super- 
fund  reauthorization,  generated  lots  of  economic  activity.  The  sites 
were  not  as  threatening  as  a  Superfund  site.  Put  up  a  few  bucks,  in 
some  cases  a  couple  hundred  thousand  dollars,  turn  these  into 
really  productive  places.  Lots  of  traffic,  jobs  on  site,  et  cetera.  It 
took  nothing,  practically  speaking,  to  turn  it  into  a  productive  site. 

So  we  want  to  get  those  jobs  back  in  the  cities.  And  when  those 
sites  lie  as  they  do  threatening  and  useless,  it  degrades  a  communi- 
ty further.  It  creates  an  impression  that  it  is  an  awful  place  and  we 
have  to  lift  the  spirit  as  well  as  clean  up  the  toxic  waste  material 
there.  So  we  are  going  to  keep  trying  to  improve  the  Superfund  law 
through  reauthorization,  reduce  the  transaction  costs,  and  as  I 
mentioned,  try  to  get  a  better  standard  in  place  by  which  we  meas- 
ure whether  or  not  the  clean-up  has  been  satisfactory,  and  try  to 
expedite  the  process. 

Mr.  Roush,  I  am  sorry  that  we  haven't  had  much  time  to  talk  to 
you  as  we  would  like.  I  come  from  a  background  that  deals  with 
small  business.  A  company  that  I  helped  to  create  with  two  other 
fellows  does  work  for  300,000  small  businesses  throughout  the 
country,  or  relatively  small  businesses  because  they  average  about 
50  employees  per  company.  So  I  have  had  a  lot  of  contact  with 
small  business.  We  were  a  small  business  a  lot  longer  than  we  were 
a  big  business.  Do  small  businesses  think  it  is  fair  to  raise  money 
through  site  specific  funding  mechanisms  like  we  have  now  or 
through  a  broad-based  tax? 

Mr.  Roush.  Mr.  Chairman,  NFIB  establishes  it  positions  on  legis- 
lative issues  by  polling  its  entire  membership  and  then  also  con- 
ducting random  sample  surveys  of  the  membership  when  the  issue 
gets  very  complicated  and  fine  distinctions  need  to  be  made. 

On  this  question  of  whether  the  polluter  should  pay  or  there 
should  be  a  broad-based  business  tax,  our  members  have  indicated 
that  they  think  that  the  polluter  should  pay.  This  is  a  question  we 
asked  the  entire  membership.  They  do  not  support  broad-based 
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business  tax.  In  fact,  the  percentages  were  49  percent  opposed  to 
the  business  tax,  30  percent  supported  it,  and  18  percent  were  un- 
decided on  the  issue.  That  was  95,000  responses  out  of  600,000. 

Senator  Lautenberg.  Would  the  changes  that  you  suggest  to- 
gether with  the  Administration  bill's  provisions  reduce  transaction 
costs  for  small  business? 

Mr.  RousH.  We  think  that  they  would  reduce  them  dramatically 
because,  as  Senator  Smith  said,  currently  even  the  "de  minimis" 
process  is  relatively  expensive  for  a  small  business.  The  settle- 
ments come  late  in  the  process.  The  proposal  that  we  put  on  the 
table  would  force  them  to  be  early  in  the  process  and  would  force 
the  EPA  to  make  them,  and  in  failing  to  make  them,  certain  bad 
things  happen  to  EPA.  So  we  think  it  would  dramatically  reduce 
the  transaction  costs,  yes. 

Senator  Lautenberg.  I  want  to  go  back  to  something  you  said, 
but  I  want  to  clarify  the  timetable.  Your  members  share  a  view 
that  says  that  we  should  get  this  reauthorization  into  place  this 
year? 

Mr.  RousH.  Yes,  sir. 

Senator  Lautenberg.  They  think  that  what  we  might  do  is  going 
to  be  substantially  better  than  the  present  system  as  far  as  they 
are  concerned? 

Mr.  RousH.  It  has  gotten  to  the  point  that  almost — I  won't  say 
completely — ^but  almost  anything  would  be  better  than  the  current 
system.  So,  yes,  they  are  hopeful  that  the  change  will  be  an  im- 
provement. 

Senator  Lautenberg.  Attorney  General  Udall,  we  have  all  heard 
about  the  unfairness  of  the  current  liability  scheme;  that  is 
common  conversation,  particularly  for  small  businesses  and  mu- 
nicipalities. At  the  same  time.  States  are  worried  about  the  finan- 
cial burden  that  will  be  shifted  to  them  if  the  retroactive  liability 
system  is  abolished  since  they  are  going  to  be  under  pressure  to 
raise  taxes  for  their  non-NPL  sites.  Is  the  Administration  approxi- 
mately in  the  ball  park  when  it  comes  to  balancing  these  two  con- 
cerns? 

Mr.  Udall.  Mr.  Chairman,  you  make  a  couple  of  very  important 
points  there.  New  Mexico  in  a  way  demonstrates  I  think  the  prob- 
lem that  we  deal  with  here.  There  are  far  more  non-NPL  sites  out 
there;  I  think  it  is  five  or  ten  times  as  many  sites  as  there  are  NPL 
sites.  In  New  Mexico  we  have  a  very  large  number  of  those,  many 
of  them  are  old  mining  sites.  I  don't  have  any  doubt  that  if  we  go 
to  some  kind  of  tax  and  public  works  kind  of  system  that  it  won't 
cover  the  magnitude  of  the  problem. 

It  is  the  position  of  the  National  Association  of  Attorneys  Gener- 
al that  the  current  liability  system  and  the  recommendations  that 
have  been  made  by  the  Administration  to  fix  certain  parts — and  I 
think  it  is  important  here  to  note  that  the  changes  that  are  being 
suggested  for  de  micromis  parties,  for  "de  minimis"  parties,  those 
kinds  of  changes  are  going  to  prevent  these.  In  terms  of  de  micro- 
mis,  they  are  going  to  be  exempted;  in  "de  minimis,"  the  settle- 
ment procedure  will  be  facilitated  and  it  will  work  much  better. 
Those  kinds  of  approaches  are  going  to  take  the  very  small  busi- 
ness people  out,  the  people  that  Senator  Warner  was  talking  about 
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that  were  so  mad.  I  think  it  is  because  sometimes  that  system 
hasn't  worked  and  has  drawn  them  in. 

I  would  just  point  out,  in  looking  at  the  big  picture,  you  are 
asking  how  the  Administration  has  done,  I  they  are  in  the  ball 
park.  I  think  they  are  preserving  the  best  that  we  have,  which  is 
the  current  liability  scheme — strict,  joint  and  several,  and  retroac- 
tive liability.  This  is  very  important  to  the  States  and  I  think  that 
is  the  reason  that  you  have  seen  the  National  Governors  Associa- 
tion, the  National  Association  of  Attorneys  General,  the  environ- 
mental chiefs  of  the  States,  the  Keystone  Commission,  NASAP,  all 
have  supported  the  liability  scheme  and  support  the  principle  that 
the  polluter  pays.  So  I  think  the  Administration  has  come  up  with 
a  good  proposal.  I  think  they  have  tried  to  balance  the  concerns  on 
both  sides.  That  is  not  to  say,  of  course,  that  you  are  not  going  to 
try  to  fix  it  a  little  more  and  toy  with  it  a  little  more. 

Senator  Lautenberg.  Thank  you  very  much. 

Senator  Smith. 

Senator  Smith.  Thank  you,  Mr.  Chairman.  Just  a  couple  of 
follow  up  questions  and  comments  to  Mr.  Roush.  I  am  somewhat 
surprised,  frankly,  at  the  position  that  you've  taken.  In  your  state- 
ment, Mr.  Roush,  when  you  talk  about  liability  concerns,  you  list 
three.  First,  the  nature  of  Superfund  encourages  litigation;  second- 
ly, many  times  small  polluters  could  have  been  eliminated  from 
the  lengthy  settlement  process  through  "de  minimis"  settlements 
and  so  forth;  and  thirdly,  you  say  the  retroactivity  of  the  statute 
compounds  what  business  owners  find  hard  to  believe  about  the  Su- 
perfund law,  that  they  can  be  held  responsible  for  past  actions  that 
were  legal  at  the  time  they  were  undertaken.  If  you  feel  that  way, 
why  don't  you  support  eliminating  retroactivity? 

Mr.  Roush.  Senator,  our  support  of  the  proposal  that  we've  co- 
signed  with  the  environmental  community  does  not  change  our  op- 
position in  general  to  retroactive  laws  and  to  retroactive  laws  for 
Superfund  specifically.  However,  if  retroactivity  were  to  become 
the  sort  of  goal,  first  of  all,  it  doesn't  solve  probably  even  a  majori- 
ty of  the  problems  that  we  hear  from  our  small  business  people 
with  the  system.  So  one,  it  wouldn't  solve  our  problem  just  repeal- 
ing retroactivity;  two,  the  proposal  that  we  have  put  on  the  table 
does  solve  those  problems;  and  three,  retroactivity,  from  what  we 
can  tell  anecdotally  at  least,  is  a  declining  problem  for  small  busi- 
nesses. It  is  joint  and  several  liability,  it  is  third  party  litigation, 
and  that  is  what  they  are  weeping  about. 

Senator  Smith.  First  of  all,  I  don't  think  anybody  here  is  in  isola- 
tion eliminating  retroactivity;  the  Administration  certainly  isn't, 
my  bill  doesn't,  I  don't  think  ASAP  does.  So  in  particular  on  the 
legislation  that  I  have  drafted,  we  do  take  care  of  the  joint  and  sev- 
eral liability  issue.  We  also  deal  with  the  issue  which  you  talked 
about  here  saying  that  an  expedited  allocation  process  must  be 
completed  in  no  longer  than  18  months  after  its  commencement. 
We  do  exactly  that. 

I  would  just  say  in  terms  of  your  membership,  the  ASAP  mem- 
bership list,  many  of  which  are  also  NFIB  members,  just  to  name 
three  or  four — American  Furniture  Manufacturers  Association, 
Electrical  Apparatus  Service,  Grocery  Manufacturers  of  America, 
National  Food  Processors — there  are  a  lot  of  grocers  in  the  State  of 
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New  Hampshire  that  would  totally  disagree  with  your  compromise 
and  I  think  a  lot  of  your  members  would  also. 

I  would  cite  and  introduce  for  the  record,  Mr.  Chairman,  a  study 
that  was  done  by  the  University  of  New  Hampshire  called  "A  Spe- 
cial Report:  Superfund's  Impact  on  Small  Firms'  Investment  Deci- 
sions" by  the  American  Council  for  Capital  Formation,  Center  for 
Policy  Research. 

Senator  Lautenberg.  Without  objection,  it  will  be  included. 

[The  study  referred  to  follows:] 
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SPECIAL  REPORT 

Superhind's  Impact  on 
Small  Finns'  Investment  Decisions^ 


Januaiy,  1994 


Anticipating  the  debate  in  1994  over  the  reauthorization  of  the  Superfund  program,  the  ACCF  Center  for  Policy  Research  presents 
new  research  fcy  William  E.  Wetzel,  Jr.  and  Jeffrey)  E.  Sohl  of  the  Center  for  Venture  Research  at  the  UruversityofNeiv  Hampshire 
pn  the  impact  of  Superfund  on  small  business '  investment  decisions.  This  report  is  part  of  a  series  of  Center  research  projects  in 
this  area,  beginning  with  "Superfund:  Assessing  the  Program  and  Options  for  Reform,"  by  Dr.  Robert  E.  LlUn  of  the  Brookings 
Institution  (1992). 


INTRODUCTION 

Small  firms  have  been  an  important  source  of  jobs  and 
entrepreneurial  activity  for  the  U.S.  economy  since  the 
late  1970s.  This  study  breaks  new  ground  by  surveying  a 
group  of  small  potentially  responsible  parties  (PIUPs)  to 
assess  the  impact  of  Superfund  liability  on  small  firms' 
ability  to  raise  capital,  invest  in  plan  t  and  equipment,  and 
create  jobs. 

Superfund's  site-by-site  financing  mechanism  relies 
on  strict,  retroactive,  joint  and  several  liability.  This  li- 
ability standard  means  that  PRFs  are  liable  for  waste 
disposal  that  took  place  before  the  Comprehensive  Envi- 
ronmental Respotue,  Compensation,  and  Uability  Act 
(CERCLA),  or  'Superfund,"  was  passed  and  therefore 
may  have  been  lawful  at  the  time.  Liability  is  not  limited 
to  a  PRP's  "fair  share"  of  costs  based  on  its  wastes.  Each 
PRP  may  be  held  liable  for  the  entire  cost  of  cleanup. 
Thus,  Superfund  liability  can  have  a  major  impact  on  a 
firm's  cash  flow  and  financial  health  because  remedial 
costs  average  $25  to  $30  million  dollars  per  site. 

INVESTMENT  AND  CAPITAL  COST  IMPACT 

Given  the  country's  reliance  on  smaller  firms  for  new 
products  and  new  jobs,  Superfund's  potential  impact  on 
smaller  firms'  ability  to  raise  capital,  invest  in  plant  and 
equipment,  and  generate  revenues  and  jobs  takes  on 
particular  significance-  Investing  in  long-term  assets  re- 


flects management's  expectations  for  future  cash  flow  and 
the  availability  and  cost  of  long-term  debt  and  equity 
capital. 

Respondents  were  asked  whether  any  planned  invest- 
ments in  plant  and /or  equipment  were  postponed  or 
canceled  as  a  result  of  being  named  a  PRP.  Based  on 
responses  to  questions  dealing  with  plant  and  equipment 
decisions,  it  appears  highly  likely  that  the  long-term  im- 
puct  of  PRP  status  on  the  ability  of  smaller  firms  to  raise 
capital  and  create  jolK  will  be  substantially  greater  than 
the  short-term  impact. 

Overall,  39.1  percent  of  respondents  reduced  or  de- 
layed their  investment  in  plant  and  equipment  as  a  residt 
of  being  named  a  PRP.  The  investment  planned  by  small 
fimu  (those  with  0-19  employees)  was  even  more  sigiuii- 
cantly  affected;  almost  half  of  these  respondents  canceled 
or  postponed  investrient.  This  provides  evidence  that  the 
size  and  uncertainty  surrounding  PRP  liability  concen- 
trates management's  attention  on  short-term  survival 
rather  than  long-term  growth.  Creditors  and  equity  in  ves- 
tors  will  likewise  be  more  concerned  about  survival  than 
growth.  Until  final  PRP  liability  is  established,  smaller 
firms  will  be  obliged  to  conserve  scarce  resources  to  en- 
sure survival,  thereby  foregoing  the  investment  that  leads 
to  loivg-lerm  growth. 

Required  rates  of  return  on  capital  investments  (hurdle 
rates)  reflect  management's  perceptions  of  the  availabili  ty 
and  the  explicit  cost  of  long-term  debt  and  equity  capital; 
increased  capital  costs  tend  to  reduce  investment.  Respon- 


'  This  study  was  sponsored  by  the  ACCF  Center  for  Policy  Research  in  cooperation  with  ihc  N»Uonal  Federation  of  Independent 
Business.  The  ACCF  Center  for  Policy  Research  is  the  education  and  research  affiliate  of  the  American  Council  for  Capitnl 
Formation.  Its  nvindate  is  to  enhance  the  public's  understanding  of  the  need  to  promote  economic  growth  through  sound  tax  and 
environmental  policy.  Copies  of  the  complete  study  by  Professors  Wetzel  and  Sohl  may  be  obtained  from  the  ACCF  Center  for 
PoUcy  Research,  1750  K  Street  N.W.,  Suite  400,  Washington,  DX:.  20006:  202/293-5811. 
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dents  were  asked  about  the  effect  of  potential  Superfund 
Uablllty  on  the  expected  rates  of  return  required  from  new 
investment  projects.  Approximately  26  percent  of  the 
firms  reported  increased  capital  costs  as  a  result  of  becom- 
ing a  PRP. 

It  appears  that  respondents  dealt  with  the  impact  of 
PRP  status  on  investment  decisions  partly  through  in- 
creases In  required  rates  of  return  and  partly  through 
more  subjective  decision  criteria.  In  ar\y  event,  the  effects 
of  the  burden  of  PRP  status  will  be  maiUfested  over  an 
extended  period  of  time  as  the  consequences  of  delayed 
capital  investment  impact  the  competitive  position  of 
smaHer-firm  FRPs.  With  39.1  percent  of  respondents 
delaying  capital  spendir\g,  the  long-term  effects  are  likely 
to  exceed  the  short-term  effects  by  a  substantial  margin. 

ABSORPTION  OF  MANAGEMENT  TIME 

More  than  50  percent  of  respondents  devoted  from  1  to 
5  percent  of  senior  management  time— roughly  one  busi- 
ness day  per  month — to  Superf  und-related  issues  during 
the  last  five  years.  Another  35  percent  reported  spending 
more  than  5  percent  of  senior  management  time  on  Super- 
fund  issues.  Thus,  PRP  status  had  a  significant  impact  on 
seruor  management  time  for  87  percent  of  respondents. 
This  question  attracted  a  98  percent  response  rate,  the 
highest  response  rate  of  all  survey  questions.  As  is  true  of 
delayed  or  canceled  capital  expenditures,  the  adverse 
consequences  of  management  attention  diverted  to  PRP 
issues  wUl  be  felt  over  an  extended  period  of  time. 

IMPACT  ON  BANK  CREDIT 

Nearly  40  percent  of  the  survey  respondents  reported 
that  the  terms  under  which  they  received  bank  credit 
became  harsher  after  they  became  PRPs.  Their  bankers 
typically  did  not  respond  to  the  increased  risk  of  lending 
to  PRP  accounts  by  raising  interest  rates  (the  explicit  cost 
of  capital),  but  instead  by  imposing  terms  and  conditions 
designed  to  reduce  credit  risk  exposure.  These  terms  and 
conditions  are  not  cost-free  to  borrowers,  the  survey  au- 
thors note.  They  represent  implicit  costs  that  in  indirect, 
nonquantifiable  ways  impose  constraints  on 
management's  ability  to  make  otherwise  optimal  busi- 
ness decisions  and/or  attract  capital  from  other  sources. 

SURERFUND'S  STRUCTURE 

Almost  70  percent  of  survey  respondents  felt  the  major 
burden  of  Superhind  was  the  current  liability  system  for 
debermining  a  firm's  payments.  In  contrast,  only  16.4 
percent  cited  cleanup  standards  as  the  major  problem  and 


still  fewer  (14.8  percenO  cited  the  remediation  (cleanup) 
process  itself  as  a  problem.  Under  the  current  liability 
system,  determining  final  PRP  liabihty  is  an  extended  and 
expensive  process.  By  some  estlnutes,  as  much  as  sev- 
enty-five cents  of  every  dollar  of  Supcrfund-related  ex- 
penditures is  consumed  by  legal  and  consulting  fees. 

In  the  space  provided  for  comments  on  the  question- 
naire, respondents  expressed  a  sense  of  outrage  at  the 
perceived  unfairness  of  strict,  retroactive,  joint  and  sev- 
eral liability,  rather  than  concerns  for  the  impact  of  PRP 
status  on  business  projects. 

Smalt-firm  PRPs  have  identified  the  present  liability 
system  as  the  dominant  Superfund  problem.  From  their 
perspective,  equitable  and  expeditious  determination  of 
final  Superfund  liability  should  be  the  primary  goal  of 
modifications  to  the  implementation  of  Superfund. 

SURVEY  RESPONDENTS 

Superfund's  impact  on  small  business  was  estimated 
by  surveying  a  group  of  5,000  small  firms  that  had  been 
designated  PRPs.  A  total  of  520  usable  surveys  were 
returned,  yielding  a  response  rate  of  10.4  percent.  Firms 
that  did  not  return  the  questiotmaire  were  mailed  follow- 
up  postcards  to  see  if  their  major  Superfund  concerns 
were  similar  to  tfiose  of  the  survey  respondents. 

The  responding  firms  comprise  a  d  iverse  geographical 
distribution  with  the  principal  place  of  business  repre- 
senting 45  states  and  430  zip  codes.  The  overwhelming 
majority  of  these  small  firms  are  orgaiuzed  as  corpora- 
tions (68  percent)  or  sub-S  corporations  (21  percent),  with 
the  remaining  firms  being  either  sole  proprietorships  or 
partnerships-  Approximately  half  of  these  firms  claim 
manufacturing  or  mining  as  their  major  business  activity, 
followed  by  wholesale  or  retail  trade  and  services.  Thu.s, 
the  firms  in  the  sample  are  a  geographically  diverse 
sample  of  small  firms  from  industries  that  are  typically 
associated  with  a  reasonable  probability  of  at  some  point 
being  named  a  PRP  under  existing  Superfund  legislation. 

CONCLUSIONS 

This  study  does  not  suggest  that  PRP  status  has  an 
inmiediate  and  devastating  impact  on  smaller  firms.  The 
findingsdosupport  the  conclusion  that  beinga  PRP  tends 
to  reduce  investment,  raise  capital  costs,  and  divert  senior 
management  from  the  goal  of  long-term  growth  to  short- 
term  survival.  However,  PRP  status  may  have  a  signifi- 
cant impact  on  the  long-term  ability  of  small  firms  to 
continue  their  role  as  an  important  job-generating  engine 
of  the  U  .S.  economy.    ■ 


381 

Senator  Smith.  I  don't  think  the  NFIB  on  this  particular  compro- 
mise, and  I  emphasize  on  this  particular  compromise,  is  represent- 
ing the  small  business  community  although  I  think  you  are  well- 
intentioned.  But  one  of  the  things  that  frustrates  me  about  trying 
to  get  change  around  this  place  is  that  we  get  these  groups  that  get 
in,  whether  it  is  talking  with  a  Senator  or  whether  you're  talking 
with  the  Administration — and  I  am  not  trying  to  isolate  anybody 
here — but  we  get  into  this  insider  approach.  I  think  that  is  what  I 
was  trying  to  get  at  with  Ms.  Kenworthy  on  the  Monsanto  thing. 
The  point  I  am  making  is  don't  give  in  on  a  compromise  when  you 
might  get  what  you  want.  Let  the  compromise  be  the  result  of 
trying  to  get  what  you  want,  not  the  other  way  around. 

This  is  within  reach.  You  have  thousands  of  your  members  in 
this  particular  case  who  don't  agree  with  you.  I  think  you  are  abso- 
lutely right,  you  cannot  isolate  retroactivity  or  joint  and  several  or 
any  other  issue.  But  I  think  all  of  the  bills,  including  the  Adminis- 
tration bill,  has  tried  not  to  do  that;  has  tried  to  put  everjrthing 
together  to  come  up  with  the  best  approach.  If  the  Administration 
bill  passed  tomorrow,  it  is  an  improvement,  a  vast  improvement 
over  current  law. 

But  the  question  is,  can  we  really  do  the  job,  which  is  environ- 
mental clean-up,  creating  jobs  for  not  only  inner-  cities,  but  creat- 
ing jobs  in  environmental  clean-up  which  is  a  whole  new  industry, 
a  good  worthwhile  industry  that  would  create  thousands  of  jobs  for 
people,  can  we  do  it  without  dramatic  reform?  My  answer  to  that 
question  is,  no,  I  don't  believe  we  can.  I  think  it  makes  it  very  diffi- 
cult for  those  of  us  who  want  to  do  the  reform  and  make  the  types 
of  dramatic  reforms  that  we  need  to  do  it  when  compromises  are 
reached  and  agreements  are  reached  before  the  debate  has  really 
had  a  chance  to  be  out  there.  That  is  my  quarrel  with  you. 

I  would  encourage  you  to  maybe  take  another  poll  of  your  mem- 
bers. I  think  over  70  percent  of  your  members  at  least,  if  not  more, 
would  favor  elimination  of  retroactivity  in  conjunction  with  the 
other  proposals  and  I  think  would  be  to  a  large  extent  in  agree- 
ment with  many  of  the  points  in  the  ASAP  proposal  as  well. 

Mr.  RousH.  Senator,  it  is  ironic  to  hear  anybody,  let  alone  you, 
accuse  NFIB  of  not  being  willing  to  step  up  to  the  plate  and  to 
make  hard  decisions. 

Senator  Smith.  I  don't  recall  saying  that.  Let's  make  sure  we  get 
the  record  straight  and  don't  put  words  in  my  mouth. 

Mr.  RousH.  As  I  indicated,  this  is  we  believe  an  excellent  propos- 
al for  a  vast  majority  of  our  members.  Our  average  members,  I  in- 
dicated when  I  began,  have  five  employees.  The  groups  that  you 
mentioned  are  lucky  if  they  average  fifty  employees.  While  many 
may  consider  that  a  small  business,  60  percent  of  the  businesses  in 
this  country  are  five  or  fewer  in  number  of  employees.  At  some 
point,  as  I  said,  you  have  to  try  to  solve  the  problem  that  the  vast 
majority  of  them  face  and,  as  I  indicated,  the  proposal  that  we 
have  supported  we  think  does  that.  We  do  support  the  repeal  of 
retroactivity.  If  that  can  be  accomplished  at  the  same  time,  fine 
and  good. 

Senator  Smith.  My  point  is,  and  I  think  I  have  made  it  but  I  will 
repeat  it,  my  point  is  that  you  cannot  accomplish  what  you  want  to 
accomplish  if  you  agree  to  accomplish  less  before  you  get  to  that 
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point.  That's  is  my  point.  So  I  think  my  ratings  with  the  NFIB  are 
pretty  well  known;  100  percent  in  most  of  the  years  that  I've  been 
in  the  Congress.  All  I  am  saying  to  you  is  that  it  is  important  that 
we  try  to  let  the  debate  play  out  before  we  reach  these  compro- 
mises which  make  it  very,  very  difficult  to  get  change. 

Change  is  very  difficult.  The  President  ran  on  change  and  he  is 
finding  out  how  difficult  it  is  to  get  it,  whether  it  is  what  you  want 
or  what  you  don't  want — in  my  case  and  many  cases,  it  is  what  I 
don't  want  with  him.  But  the  point  is  that  change  is  very  difficult. 
It  is  very  difficult  to  get  people  to  move  out  of  the  rut  that  they  are 
in.  I  think  one  of  the  reasons  for  that  is  this  propensity  around 
here  to  just  look  for  some  conciliatory  middle  before  we  let  the 
debate  play  out  and  maybe  we  can  get  what  we  want.  That's  my 
point.  It  is  just  constructive  criticism  but  I  think  it  is  justified. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you.  Senator  Smith. 

I  just  want  to  note  for  the  record  that  also  included  as  members 
of  the  ASAP  list  are  other  small  businesses  like  Nestle  Corpora- 
tion, Olin  Corporation,  Phillips  Petroleum,  Shell  Oil,  Texaco, 
American  International  Group,  and  Alcan  Aluminum  Corporation. 
I  don't  know  whether  they  are  members  of  the  NFIB. 

Senator  Smith.  Well,  Mr.  Chairman,  that 

Senator  Lautenberg.  I  have  the  floor,  thank  you,  Mr.  Smith.  Mr. 
Roush,  when  you  are  asked  to  poll  until  you  get  the  right  answer, 
objectivity  is  in  the  eyes  of  the  beholder  here.  I  would  submit  to 
you  that  what  you  can  do  by  way  of  presenting  a  view  is  to  do  just 
what  you  are  doing.  The  debate  will  unfold  here  and  you  will  have 
an  opportunity  to  present  your  views  and  your  position. 

Senator  Wofford,  we  are  pleased  to  see  you  join  us.  The  panel  is 
here  for  any  questions  you  may  have. 

Senator  Wofford.  I'm  sorry  that  I  am  going  to  have  to  review 
the  testimony  in  large  part  because  I  had  another  obligation. 

Mr.  Chairman,  I  think  we're  one  or  two  behind  New  Jersey,  oth- 
erwise Pennsylvania  has  the  most  Superfund  sites  in  the  Nation. 
So  this  is  a  vital  matter  for  us.  I  am  sorry  to  have  missed  the  testi- 
mony and  the  first  round  of  questioning. 

I  do  have  a  concern,  because  no  matter  what  result  will  come  at 
the  end  of  our  deliberations,  the  overriding  concern  must  be  protec- 
tion of  life  and  human  health  and  the  environment.  That  involves 
the  timeliness  of  clean-ups. 

Doctor  Chavis,  I  would  like  to  ask  you  one  question.  You  are  ad- 
vocating better  and  earlier  health  assessments  at  Superfund  sites. 

Mr.  Chavis.  Yes,  Senator. 

Senator  Wofford.  I  agree  with  you.  I  am  hearing  from  people  all 
over  Pennsylvania  that  this  is  a  problem.  That  health  assessments 
are  not  complete  yet  remedies  are  being  implemented.  You  may 
have  covered  some  of  this  already,  but  would  you  elaborate  how 
you  see  a  better  health  assessment  system  working? 

Mr.  Chavis.  Our  research  has  shown  that  less  than  15  percent  of 
the  current  places  where  there  are  Superfund  sites  already  identi- 
fied have  actual  health  assessments  attempted.  The  fact  of  the 
matter  is  that  under  the  current  legislation.  Senator,  public  health 
is  a  low  priority.  We  see  this  as  an  opportunity  for  Superfund  to  be 
reauthorized  where  it  places  a  higher  priority  on  the  protection  of 
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public  health,  a  higher  priority  on  expediting  clean-up,  a  higher 
priority  on  involving  the  community  along  with  business  in  deter- 
mining the  kind  of  site  specific  clean-up  program  that  would  be  ef- 
fective and  efficient. 

In  this  particular  panel  and  hearing,  we  are  focusing  on  the  fi- 
nancing question,  the  liability  question.  In  our  view,  Senator,  what 
has  impeded  a  prioritization  of  public  health  has  been  the  retroac- 
tive liability  system.  I  think  it  has  been  entered  into  the  record, 
but  there  is  a  statement  from  Carolyn  Bell,  who  is  a  member  of 
ASAP  and  she  is  the  CEO  of  the  Community  Health  Resources,  In- 
corporated from  Tennessee,  where  she  specifically  talks  about  how 
the  ASAP  proposal  would  enhance  public  health  and  expedite 
clean-up. 

Quite  frankly,  I  think  if  you  go  out  of  Washington  and  have 
hearings  on  this  question,  in  addition  to  complaints  from  business 
about  how  retroactive  liability  is  unfair  to  them,  you  are  going  to 
hear  from  people  in  the  community  that  don't  believe  that  the  Fed- 
eral Government  has  taken  seriously  the  protection  of  public 
health.  One  of  the  reasons  why  we  defined  the  term  some  time  ago 
"environmental  racism"  is  on  this  question.  We  found  out  minority 
communities  were  disproportionately  exposed  to  environmental 
hazards.  We  also  found  out  that  disproportionately  their  public 
health  was  not  being  protected.  And  the  EPA  in  particular,  I  have 
to  say,  in  the  past  has  been  guilty  of  not  adequately  enforcing  envi- 
ronmental laws  that  are  on  the  books  that  would  necessitate  a 
health  assessment.  In  other  words.  Senator,  if  you  go  over  to  EPA 
right  now,  they  cannot  give  you  a  data  sheet  on  epidemiological  re- 
search that  shows  the  crossing  of  the  threshold,  the  causation. 

And  so  you  have  remedies  being  put  in  place  without  health  as- 
sessments being  done.  A  lot  of  times  communities  are  partially 
cleaned  up  and  yet  the  health  of  the  community  has  not  been  ade- 
quately addressed.  That  is  why  ASAP  proposes,  if  you  see  our  eight 
point  program  in  the  written  testimony,  at  the  top  of  the  eight 
points  is  the  protection  of  public  health. 

Senator  Wofford.  Thank  you. 

Ms.  Robinson.  Senator  Wofford,  may  I  respond  to  that  question 
also,  please? 

Senator  Wofford.  Yes,  please,  Ms.  Robinson. 

Ms.  Robinson.  Retroactivity  or  in  fact  any  liability  system  really 
doesn't  have  a  thing  to  do  with  the  health  of  that  community.  It  is 
not  the  money;  it  is  the  mindset.  You  will  notice  that  the  National 
Commission  on  Superfund  makes  a  very  strong  recommendation 
relative  to  ATSDR  that  it  either  be  replaced  or  reorganized  because 
of  its  past  record  in  doing  these  health  assessments  which  have 
been  basically  inconclusive  by  design.  Epidemiology  is  a  poor  tool 
for  looking  at  toxic  effects  of  chemicals  because  you  are  generally 
dealing  with  populations  that  are  too  small  to  come  up  with  any 
kind  of  conclusive  results.  That  is  not  the  problem. 

The  problem  again  is  very  clearly  specifying  in  your  legislation 
the  needs  to  be  protective  of  human  health,  such  as  recommending 
relocation,  either  temporary  or  permanent,  when  clean-ups  take 
place  to  get  people  out  of  the  situation  where  they  are  going  to  be 
further  exposed  by  clean-up  activities.  It  is  a  matter  of  having  the 
attitude  that  we  must  be  protective  of  human  health.  You  can  have 
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all  the  money  in  the  world,  if  that  mindset  is  not  there  to  be  pro- 
tective, then  that  money  will  not  be  spent. 

I  might  also  note  that  the  current  Superfund  is  rolling  over  each 
year,  so  it  is  growing  because  the  monies  are  not  all  being  allocat- 
ed. Furthermore,  that  approximately  $500  million  per  annum  has 
been  taken  for  budget  deficit  reduction.  These  are  funds  then  that 
could  be  put  back  into  the  process  of  clean-ups  and  being  protective 
of  human  health.  Thank  you. 

Senator  Wofford.  Thank  you. 

Senator  Lautenberg.  Thank  you  very  much.  With  that,  the 
panel  is  finally  finished.  We  thank  you  very  much.  Would  you 
please  be  responsive  to  any  questions  that  we  might  have  in  writ- 
ing and  respond  as  promptly  as  you  can.  We  thank  each  of  you  for 
your  patience  and  your  wonderful  contribution  this  morning. 

We  now  would  like  to  call  the  next  panel  to  include  Mr.  Ed 
Pollak  and  Ms.  Mary  Morningstar  to  the  witness  table.  Thank  you 
both  for  staying  with  us  here.  We  are  glad  to  see  you.  You  have 
heard  the  rules,  5  minutes  worth  of  oral  testimony.  Your  full  testi- 
mony will  be  included  in  the  record. 

We  invite  you  first,  Mr.  Pollak,  to  make  your  comments. 

STATEMENT  OF  ED  POLLAK,  CORPORATE  SENIOR  VICE  PRESI- 
DENT, OLIN  CORPORATION;  ON  BEHALF  OF  THE  COALITION  ON 
SUPERFUND,  ACCOMPANIED  BY  MICHAEL  S.  McGAVICK,  AMER- 
ICAN INSURANCE  ASSOCIATION 

Mr.  Pollak.  Thank  you,  Mr.  Chairman.  I  am  Ed  Pollak  with 
Olin  Corporation.  I  am  testifying  today  on  behalf  of  the  Coalition 
on  Superfund.  As  discussed  with  your  staff,  Mike  McGavick  of  the 
American  Insurance  Association's  Superfund  Improvement  Project 
is  with  me  to  answer  any  questions  which  may  be  specific  to  the 
insurance  industry.  We  have  submitted  detailed  written  testimony 
for  the  record. 

Given  the  limited  time  for  oral  testimony,  I  want  to  concentrate 
my  comments  on  a  few  specific  issues  related  to  title  VIII.  Inclu- 
sion of  this  title  in  the  bill  was  a  significant  step  for  the  Clinton 
Administration  to  take.  I  had  the  opportunity  to  participate  in  the 
discussions  that  administration  officials  had  with  various  stake- 
holders as  it  developed  title  VIII.  The  Administration's  goals  and 
the  general  goals  of  the  stakeholders  were  twofold:  first,  there  was 
a  need  to  develop  a  program  that  was  fair  and  affordable  to  the 
insurance  industry;  second,  the  program  needed  to  be  fair  to  policy- 
holders and  to  be  widely  accepted  as  a  means  to  end  the  preponder- 
ant amount  of  coverage  litigation  at  NPL  sites. 

Despite  its  best  efforts  in  the  time  that  was  available,  the  Ad- 
ministration's title  VIII  did  not  meet  these  goals.  The  original  title 
VIII  was  not — and  this  is  a  critical  point — was  not  perceived  as  fair 
and  affordable  by  the  insurance  industry,  and  the  insurance  indus- 
try said  so  in  the  meetings  with  the  Administration,  it  said  so  in 
letters  afterward.  It  is  important  to  understand  that  the  insurance 
industry  is  unanimous  in  rejecting  the  original  title  VIII  in  S.  1834. 

But  like  all  of  us  at  the  time,  the  insurance  industry  wanted  a 
workable,  fair,  and  affordable  title  VIII.  The  Coalition  on  Super- 
fund  undertook  the  effort  to  see  if  it  could  craft  changes  to  the  Ad- 


385 

ministration's  proposal  and  meet  the  goals  we  all  share.  We  believe 
that  we  have  made  a  major  step  forward  and  that  we  have  devel- 
oped a  proposal  to  modify  title  VIII  in  ways  that  will  meet  the 
original  goals  of  fairness,  affordability,  and  wide  acceptance.  We 
know  others  will  disagree.  But  for  every  insurer  who  believes  that 
the  proposal  is  overly  generous  there  will  be  a  PRP  who  believes  it 
offers  too  little. 

Let  me  now  turn  to  a  brief  discussion  of  the  key  elements  of  title 
VIII  and  the  changes  that  the  Coalition  on  Superfund  proposes  to 
make.  Title  VIII  attempts  in  a  rough  way  to  produce  results  simi- 
lar to  those  that  the  legal  system  would  produce  without  the  exces- 
sive cost  of  litigation.  It  has  several  fundamental  elements.  First, 
States  will  be  divided  into  three  categories  based  on  their  relative 
treatment  of  insurance  coverage  litigation.  The  percentages  as- 
signed to  the  categories  are  20,  40,  and  60  percent,  with  an  equal 
number  of  States  in  the  top  and  bottom  categories. 

Second,  each  eligible  PRP  will  receive  an  offer  of  a  single  per- 
centage reimbursement  of  its  NPL  response  costs  based  on  the 
venue  of  its  coverage  litigation  and/or  the  location  of  its  sites.  If  it 
chooses  to  accept  this  percentage  offer,  it  will  receive  money  from 
the  fund. 

Third,  acceptance  of  this  offer  by  a  PRP  requires  suspension  of 
its  coverage  litigation  on  NPL  sites  as  long  as  the  fund  pays  its 
share  of  the  costs. 

Fourth,  the  PRP  will  have  to  make  a  showing  that  it  had  insur- 
ance and  an  eligibility  amount  would  be  determined  based  on  its 
policies.  The  PRP  will  draw  against  this  amount  until  it  is  exhaust- 
ed. 

The  coalition  built  its  proposal  on  this  structure.  The  elements 
we  added  include:  (1)  the  program  is  extended  for  10  years  instead 
of  five  to  ensure  that  decisions  could  be  made  with  more  certainty. 
The  fund  could  be  as  high  as  $8.1  billion  over  that  period.  And  the 
fee  on  insurance  companies  would  continue  even  after  the  ten  year 
period  in  the  event  that  Congress  does  not  reauthorize  the  program 
until  all  claims  for  sites  brought  to  the  fund  during  the  first  10 
years  are  paid. 

PRPs  could  opt  out  of  the  program  60  days  after  enactment  and 
resume  their  coverage  litigation.  PRPs  representing  at  least  85  per- 
cent of  the  NPL  coverage  litigation  would  have  to  accept  the  pro- 
gram for  it  to  begin. 

As  in  the  Administration's  proposal,  current  and  future  costs  are 
reimbursed  on  a  pay  as  you  go  basis.  The  8  year  amortization 
period  for  payment  to  pass  in  the  Administration  bill  is  extended 
to  10  years;  however,  interest  is  paid  starting  5  years  after  enact- 
ment. No  interest  was  provided  in  the  original  title  VIII. 

Recovery  for  owned  property  sites  is  reduced  by  30  percent  of  the 
offer  number.  This  change  reflects  the  reality  that  while  coverage 
issues  may  not  differ  from  non-owned  to  owned  property,  fact 
issues  generally  substantially  reduce  recovery.  The  July  1993  deci- 
sion by  the  New  Jersey  State  Supreme  Court  in  the  Morton  case  is 
typical  of  this  situation. 

Let  me  close  with  a  final  point.  Our  proposal  is  a  compromise.  It 
is  not  a  PRP  wish  list;  it  is  not  an  insurance  wish  list.  There  are 
very  contentious  issues  between  these  parties.  However,  both  sides 
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have  been  willing  to  come  to  the  table  to  develop  this  proposal.  We 
believe  that  this  test  needs  to  be  applied  to  other  proposals.  A  suc- 
cessful negotiation  is  one  in  which  both  sides  are  equally  satisfied 
or,  as  in  this  case,  perhaps  equally  dissatisfied.  We  believe  that  we 
have  accomplished  this  and  that  the  Coalition's  proposal  will  be  ac- 
cepted by  the  bulk  of  both  the  insurance  and  policyholder  commu- 
nities. Thank  you  very  much. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Pollak. 

Ms.  Morningstar,  welcome. 

STATEMENT  OF  MARY  MORNINGSTAR,  CORPORATE  COUNSEL, 
LOCKHEED  CORPORATION,  BEDFORD,  MA 

Ms.  Morningstar.  Thank  you,  Mr.  Chairman.  I  am  Mary  Morn- 
ingstar, corporate  counsel  for  Lockheed  Corporation.  I  appreciate 
this  opportunity  to  address,  on  behalf  of  Lockheed  and  many  other 
companies,  the  proposed  revisions  to  the  Environmental  Insurance 
Resolution  Fund,  or  EIRF,  as  is  the  unfortunate  acronym,  em- 
bodied in  title  VIII  of  the  Superfund  Reform  Act. 

For  many  years,  Lockheed  has  been  a  leader  in  pollution  preven- 
tion and  waste  reduction.  However,  as  a  result  of  historical  waste 
disposal  practices  which  were  legal  at  the  time,  Lockheed  is  now 
involved  in  approximately  18  Superfund  sites.  In  1993,  Lockheed 
was  sued  by  several  of  its  casualty  insurance  carriers  which  were 
seeking  a  declaratory  judgment  that  they  were  not  liable  under 
their  insurance  policies  for  Superfund  remediation  costs.  Many 
other  large  manufacturers  are  currently  litigating  similar  suits 
against  their  carriers. 

Industry  generally  shares  the  Administration's  desire  to  con- 
struct an  insurance  solution  that  channels  more  funds  into  clean- 
up and  reduces  the  wasteful  transaction  costs  associated  with  cov- 
erage litigation. 

Lockheed  believes  that  Congress  should  seize  the  opportunity 
presented  by  Superfund  in  this  reauthorization  to  create  a  work- 
able insurance  litigation  resolution  system  with  broad-based  sup- 
port. 

Regrettably,  Lockheed  and  other  companies  cannot  support  the 
revisions  to  the  original  title  VIII  that  have  been  offered  by  the  Co- 
alition on  Superfund.  The  March  testimony  by  ARCO  in  opposition 
to  these  revisions,  my  testimony,  and  formation  of  an  ad  hoc  group 
of  policyholders  who  oppose  these  changes  all  reflect  the  fact  that 
the  proposed  amendments  do  not  represent  a  true  consensus  within 
the  PRP  community.  The  proposed  amendments  would  reduce  in- 
surance recovery  to  such  a  degree  that,  if  enacted,  Lockheed  and 
many  other  policyholders  would  elect  to  opt  out  of  the  program  and 
continue  coverage  litigation.  As  a  result,  the  program  would  fail 
and,  unfortunately,  we  would  lose  this  crucial  opportunity  to  end 
the  costly  and  useless  cycle  of  litigation. 

Since  the  Coalition  has  not  yet  reduced  its  proposal  to  statutory 
language,  we  will  address  the  most  objectionable  features  of  the 
Coalition's  most  recent  term  sheet. 

After  a  decade  of  coverage  litigation,  insurers  have  failed  to  con- 
vince courts  that  the  comprehensive  coverage  provided  by  their 
policies  does  not  encompass  clean-up  liabilities.  In  1993  alone,  13  of 


387 

the  14  jury  trials  on  environmental  insurance  issues  resulted  in 
verdicts  against  the  insurance  companies. 

Against  this  favorable  backdrop,  however,  the  revised  title  VIII 
would  require  companies  to  compromise  dramatically  their  insur- 
ance rights.  The  vast  majority  of  companies  must  immediately  sur- 
render over  60  percent  of  their  insurance  rights  just  to  participate 
in  the  EIRF. 

We  believe  that  the  coverage  precedents  are  considerably  more 
favorable.  Even  if  Congress  viewed  the  issue  of  coverage  as  wholly 
open,  the  carriers  and  the  policyholders  should  bear  the  uncertain- 
ty evenly.  If  policyholders  must  surrender  80  percent  of  their  rights 
in  the  States  with  the  law  most  favorable  to  the  insurance  compa- 
nies, for  example  the  20  percent  States,  then  policyholder  should 
recover  80  percent  rather  than  merely  60  percent  in  the  States 
with  laws  most  favorable  to  coverage.  We  believe  the  very  fact  that 
60  percent  is  the  maximum  recovery  allowed  policyholders  under 
the  proposal  illustrates  that  the  current  proposal  is  unfairly 
skewed  in  favor  of  insurers. 

In  addition,  the  most  recent  set  of  suggested  revisions  to  the  bill 
would  amortize  a  PRP's  outstanding  past  CERCLA  liabilities  over 
at  least  10  years.  Interest  would  be  provided  for  only  the  last  5 
years  of  the  amortization  period  and  only  at  the  artificially  low 
rate  for  one  year  Treasury  bills.  In  contrast.  State  prejudgment  in- 
terest statutes  often  require  insurers  to  pay  compounded  annual  in- 
terest of  8  to  12  percent  on  amounts  owed  to  policyholders. 

This  provision  effectively  forces  policyholders  to  grant  to  insurers 
low  interest  loans  as  a  reward  for  not  extending  pollution  coverage 
under  insurance  contracts.  It  also  permits  insurers  to  continue  to 
reap  the  harvest  of  premium  and  investment  income  by  holding  on 
to  their  policyholders'  money  for  additional  years.  Neither  result 
would  be  tolerated  under  applicable  State  prejudgment  interest 
statutes. 

Below  market  interest  amortization  severely  penalizes  the  very 
PRPs  that  have  cooperated  in  cleaning  up  CERCLA  sites  and  that 
have  incurred  substantial  remedial  costs.  It  also  rewards  recalci- 
trant PRPs  that  have  sat  on  the  sidelines. 

The  provisions  also  will  impede  the  already  slow  pace  of  clean- 
ups at  NPL  sites.  Any  clean-up  costs  incurred  before  the  resolution 
offer  is  extended  would  be  amortized;  therefore,  PRPs  will  have  a 
powerful  incentive  to  delay  spending  clean-up  dollars  until  after 
the  fund  is  in  operation.  To  avoid  penalizing  cooperative  PRPs  and 
slowing  the  pace  of  clean-up,  the  ten  year  amortization  period  for 
past  remediation  costs  should  be  eliminated. 

In  addition,  the  resolution  percentage  categories  in  the  original 
bill  were  supposed  to  establish  an  equitable  compromise  of  all  dis- 
puted coverage  claims.  There  is  an  additional  discount  in  the  most 
recent  set  of  insurer  proposals  of  30  percent  for  those  costs  associ- 
ated with  sites  owned  or  formerly  owned  by  the  policyholder.  This 
new  distinction  between  owned  and  non-owned  sites  is  not  support- 
ed by  the  case  law.  Viewed  in  light  of  that  law,  the  insurers'  effort 
to  single  out  PRP-owned  sites  for  less  favorable  treatment  appears 
arbitrary  and  unfair. 

We  understand  that  under  the  Coalition  on  Superfund  proposal, 
a  PRP  that  declines  a  fund  settlement  offer,  pursues  litigation  with 
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its  insurers  and  ultimately  obtains  a  judgment  less  favorable  must 
reimburse  a  significant  portion  of  the  insurers'  legal  fees. 

This  provision  is  essentially  unworkable.  In  most  CERCLA  insur- 
ance litigation,  settlements  are  reached  with  some  insurers,  money 
judgments  are  entered  against  others,  and  declaratory  relief  is  pro- 
vided against  others.  It  would  be  extremely  difficult  to  analyze 
these  complex  judgments  to  determine  whether  a  PRP's  recovery 
exceeded  the  value  of  the  fund  settlement  offer.  In  our  view,  the 
fee-shifting  penalty  should  be  eliminated  or  at  least  should  be  re- 
ciprocal. 

Lockheed  believes  that  the  Administration's  original  proposal  re- 
flected an  excellent  first  attempt 

Senator  Lautenberg.  We  are  out  of  time,  Ms.  Morningstar. 

Ms.  Morningstar.  I  know.  That  is  my  conclusion.  Thank  you, 
Senator. 

Senator  Lautenberg.  Thank  you  very  much.  We  will  have  your 
full  statement  in  the  record.  So  everything  that  you  intended  to 
put  in  there  will  be  reflected. 

Senator  Lautenberg.  I  would  ask  Mr.  Pollak,  now  that  he  has 
heard  your  testimony  and  made  his,  Lockheed  has  testified  that 
the  Administration's  original  proposal,  title  VIII  of  the  bill,  is  "an 
excellent  first  attempt".  Lockheed  then  criticizes  several  aspects  of 
the  Coalition's  latest  proposal  but  a  lot  of  the  proposals  Lockheed  is 
criticizing  were  in  the  original  title  VIII.  I  would  ask  you,  can  you 
shed  some  light  on  this? 

Mr.  Pollak.  Well,  as  I  understand  the  testimony,  I  agree  with 
you.  Senator.  Certainly,  the  question  of  the  20,  40,  60  percentage 
categories  were  in  the  original  title  VIII.  The  severe  criticism  of 
the  amortization  provisions  in  the  Coalition's  proposal,  I  would 
point  out  again  that  the  Administration  provided  8  years  of  amorti- 
zation with  no  interest;  the  Coalition  provides  a  10  year  amortiza- 
tion but  5  year  amortization  after  enactment,  which  probably 
means  that  for  7  of  those  10  years  of  payments  there  will  be  inter- 
est because  it  is  going  to  take  a  couple  of  years  to  get  the  program 
going.  The  fact  of  fee-shifting  being  unworkable  and  a  usurpation 
of  State  law,  certainly  the  fee-shifting  provisions  were  in  the  origi- 
nal Administration  bill.  So  I  would  agree  with  you. 

Senator  Lautenberg.  Ms.  Morningstar,  perhaps  you  can  clarify 
this  for  us. 

Ms.  Morningstar.  Thank  you.  Senator.  The  20,  40,  60  provision 
was,  in  fact,  in  the  original  Administration  bill,  as  you  correctly 
stated.  Lockheed's  concern,  and  many  other  policyholders'  concern, 
is  that  under  the  Coalition's  compromises  the  20,  40,  60  percent- 
ages would  actually  not  even  be  possible  due  to  provisions  such  as 
the  30  percent  reduction  for  owned  sites  and  the  amortization  pro- 
vision, which,  as  Mr.  Pollak  correctly  pointed  out,  is  slightly  im- 
proved over  the  Administration's  bill  but  is  still  unacceptable  from 
our  perspective. 

The  fee-shifting  provision  has  been  increased  under  the  Coali- 
tion's proposal.  The  fee-shifting  provision  in  the  Administration's 
bill  was  20  percent;  the  policyholders  would  pay  20  percent  of  the 
insurers'  litigation  costs,  and  in  this  case  the  policyholders  will  pay 
50  percent  of  insurers'  litigation  costs  up  to  a  maximum  penalty  of 
200  percent. 
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Moreover,  Senator,  Lockheed  and  many  other  policyholders  feel 
that  the  insurance  industry's  original  negotiations  with  the  Admin- 
istration under  the  original  title  VIII  was  in  fact  overall  acceptable 
to  a  lot  of  policyholders  but  that  the  changes  proposed  by  the  Coali- 
tion on  Superfund  are  not  sufficient  for  probably  85  percent  of  the 
policyholders  in  this  country  to  agree  to  it.  As  you  know,  the  Coali- 
tion on  Superfund  agreed  that  in  order  for  the  EIRF  to  go  forward, 
85  percent  of  the  policyholders  would  have  to  opt  in.  We  feel  that 
the  additional  changes  in  the  Coalition's  proposal  would  practical 
eliminate  any  possibility  of  85  percent  of  policyholders  opting  in. 

Senator  Lautenberg.  I  want  to  ask  Mr.  Pollak,  some  insurance 
companies,  a  lot  of  them,  see  this  tax  proposal  as  more  beneficial 
than  the  status  quo.  What  is  their  bottom  line  benefit  by  accepting 
this  scheme  over  the  existing  conditions? 

Mr.  Pollak.  Senator,  I  would  like  to  take  advantage  of  your 
staffs  offer  and  let  Mr.  McGavick  speak  for  the  insurance  industry 
if  I  may. 

Senator  Lautenberg.  Is  Mr.  McGavick  here?  Come  on  up  and 
take  a  chair. 

Mr.  McGavick.  Thank  you.  Senator.  A  distinction  I  had  hoped  to 
avoid  today.  The  insurers  view  this  as  simply  paying  a  premium  for 
predictability.  The  instability  of  the  coverage  litigation  is  very  de- 
structive to  their  economics.  And  being  able  to  pay  on  a  tax  basis 
over  time,  as  is  suggested  by  this,  makes  it  a  burden  they  can  bear 
even  if  the  settlements  wind  up  being  more  generous. 

Senator  Lautenberg.  How  about  the  comparison,  let's  say,  of  ex- 
posure generally  and  what  appears  to  be  a  formula  for  establishing 
a  trust  fund.  What  kind  of  exposure  do  you  think  is  out  there  for 
insurers  today? 

Mr.  McGavick.  I  don't  know  how  to  compare  it  to  what  a  trust 
fund  would  do.  I  know  there  have  been  different  proposals  for  fund- 
ing trust  funds.  Senator  Smith's  is  different  from  some  of  the  earli- 
er proposals. 

Senator  Lautenberg.  Right. 

Mr.  McGavick.  What  I  can  say  is  that  it  must  be  noted  that 
there  is  very  high  potential  exposure.  Actual  estimates  of  exposure 
are  much  lower.  This  particular  proposal  would  pay  more  than  we 
believe  we  would  actually  pay  in  settlements  or  through  duration 
of  courts  but  without  paying  the  litigation  fees  and  with  certainty, 
therefore  making  it  worth  while.  So  that  is  the  way  in  which  it  was 
evaluated  by  the  industry.  Not  everyone  supports  it,  but  that  is  the 
basic  approach. 

Senator  Lautenberg.  That's  the  appeal.  In  other  words,  to  amor- 
tize, if  you  will,  the  prospective  liability  so  that  it  is  spread  over  a 
period  of  time,  that  it  falls  a  little  more  squarely  across  the  indus- 
try generally  as  opposed  to  having  it  maybe  a  burden  that  a  single 
or  several  companies  couldn't  handle. 

Mr.  McGavick.  The  current  system  for  the  insurers  is  much  like 
playing  Russian  roulette,  and  that  is  not  a  wise  thing  either  for 
this  industry  or  we  think  for  the  American  insurers. 

Senator  Lautenberg.  Thank  you.  Mr.  Pollak,  even  though  some 
of  the  costs  of  the  proposal  that  the  PRPs  use  the  resolution  fund 
mechanism  may  be  passed  on  to  businesses,  is  there  fairly  wide 
support  for  that? 
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Mr.  PoLLAK.  I  am  sure  that  the  insurance  industry  will  try  to 
pass  on  their  costs  to  their  policyholders  whether  their  costs  are  a 
result  of  the  fee  that  we're  proposing  or  whether  the  costs  are  a 
result  of  litigation  settlements.  Similarly,  the  chemical  industry 
tries  to  pass  on  the  costs  of  the  chemical  feedstock  teix  and  I  am 
sure  the  petroleum  industry  tries  to  do  the  same.  This  is  a  competi- 
tive industry  and  they  are  competing  not  only  among  themselves 
but  with  foreign  insurers  and  with  companies  like  mine  who  do  a 
lot  of  self-insuring.  The  ability  for  them  to  do  that  I  think  is  ques- 
tionable. Our  only  criteria  in  the  Coalition  was  that  any  fee  not  be 
passed  on  as  a  surtax  on  premiums,  and  that  was  agreed  to  by  the 
insurers  in  the  Coalition. 

Senator  Lautenberg.  I  had  an  opportunity  to  talk  to  a  repre- 
sentative from  the  insurance  industry  in  a  public  forum  and  what 
we  saw  was  each  side  of  this  agreeing  to  a  compromise  position 
that  says,  okay,  we  don't  want  to  see  insurers  put  out  of  business, 
they  render  a  valuable  service;  if  they  do  go  out  of  business,  the 
costs  for  insurance  is  going  to  go  up  substantially,  so  it  will  fall  in 
business'  lap.  The  businesses  kind  of  recognize  that,  okay,  these  ad- 
ditional costs,  if  any,  for  current  activities  are  going  to  be  substan- 
tially less  than  what  the  long-run  most  pessimistic  proposals  might 
present. 

Therefore,  I  would  assume  that  there  is  some  support  by  the 
business  community  that  says,  okay,  let's  get  this  kind  of  trust 
fund  established,  whatever  is  to  be  determined  in  terms  of  its  pre- 
cise funding  approach,  but  at  least  we'll  know  that  we're  starting 
to  get  off  the  hook  here.  Is  that  a  fair  reading? 

Mr.  PoLLAK.  I  believe  there  is  a  general  recognition  within  the 
business  community  that  this  is  an  effective  way  of  dealing  with 
the  issue.  There  are  those,  obviously,  we  have  heard  from  Lock- 
heed, who  feel  that  the  balance  between  the  insurance  interests 
and  the  PRP  interests  are  skewed  too  much  to  the  insurance  indus- 
try in  this  proposal.  There  are  insurers  who  feel  it  is  the  other  way 
around.  Our  desire  was  to  try  to  find  that  balance  point. 

Senator  Lautenberg.  Do  you  have  any  view  of  the  small  busi- 
ness opinion  on  your  recommendations? 

Mr.  PoLLAK.  The  only  definitive  idea  I  have  is  the  testimony 
before  Congressman  Swift's  committee  by  Mr.  Cooper  of  the  Print- 
ers Association.  I  would  have  interpreted  his  testimony  as  neutral 
to  positive.  I  can  say  that  if  you  compare  the  Coalition's  proposal  to 
the  Administration's  proposal,  it  is  much  more  favorable  to  small 
business.  The  burdens  of  proof  are  significantly  less.  The  ability  of 
a  small  business  to  bring  forth  an  insurance  policy  and  collect 
something  from  the  fund  is  significantly  easier  and  simpler  under 
the  Coalition's  proposal  than  it  is  under  the  original  Administra- 
tion's proposal. 

Senator  Lautenberg.  Thank  you,  Mr.  PoUak. 

Ms.  Morningstar.  Senator,  if  I  may  address  that.  Lockheed  is 
obviously  not  a  small  business,  although  we  may  well  become  a 
small  business  in  the  future 

Senator  Lautenberg.  We  hope  not. 

Ms.  Morningstar.  Yes.  But  Lockheed  and  the  other  twenty  pol- 
icyholders who  have  signed  on  to  the  comments,  all  of  which  are 
Fortune  50  or  Fortune  100  companies,  have  really  identified  two 
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problems  related  to  small  businesses.  The  first  is  the  prospective 
tax.  We  fear  that  the  insurance  industry  will  in  fact  try  to  recoup 
some  of  its  losses  or  some  of  its  tax  money  against  premiums  and 
those  premiums  will  be  paid  primarily  by  small  businesses  due  to 
the  fact  that  most  large  corporations  now  self-insure  through  a  va- 
riety of  different  mechanisms. 

Secondly,  we  fear  that  small  businesses  are  not  likely  to  keep 
their  insurance  claims  active  over  a  five  or  six  year  period  of  time. 
They  simply  will  go  through  their  clean-up  and  then  go  back  to  the 
window,  so  to  speak,  to  their  insurance  company  after  they  have  a 
resolution  of  their  damages.  Under  the  Coalition's  proposal,  a  claim 
would  not  be  eligible  if  it  has  been  inactive  for  more  than  one  year. 
And  we  feel  that  small  business  will  be  significantly  impacted  by 
that  eligibility  provision. 

Mr.  PoLLAK.  I  don't  want  to  get  into  a  debate,  but  that  is  not 
true.  Once  somebody  goes  to  the  window  and  gets  an  offer,  that 
offer  is  good  for  all  time.  You  do  not  have  to  maintain  your 

Ms.  MoRNiNGSTAR.  That's  not  the  way  it  is  worded. 

Senator  Lautenberg.  We'll  look  at  it  very  closely,  I  promise. 
And  I  invite  the  two  of  you  to  jump  in  the  ring  with  us.  Thank  you 
very,  very  much  for  your  testimony. 

We  would  now  like  to  hear  from  our  third  panel,  Ms.  Williams 
and  Mr.  McKnight.  I  would  ask  Mr.  Gover  to  join  us  if  he  is  here. 

We  welcome  each  of  you  here.  Mr.  Gover,  I  am  sorry  that  we  are 
a  little  out  of  time.  I  would  ask  you  please  to  make  your  statement 
at  the  end  and  let  us  hear  first  from  Ms.  Williams,  who  is  the  legis- 
lative representative  and  counsel,  National  Wildlife  Federation. 
You  know  the  rules;  after  5  minutes,  the  Chairman  turns  ugly.  But 
your  full  written  statement  will  be  included  in  the  record. 

STATEMENT  OF  PATRICIA  WILLIAMS,  LEGISLATIVE  REPRESENT- 
ATIVE AND  COUNSEL,  NATIONAL  WILDLIFE  FEDERATION, 
WASHINGTON,  DC 

Ms.  Williams.  Thank  you  so  much.  Senator.  Senator,  first  of  all, 
let  me  thank  you  and  your  subcommittee  for  being  at  the  forefront 
of  Superfund  and  moving  this  legislation  forward.  We  really  appre- 
ciate. And  I  appreciate  the  opportunity  to  appear  before  you  today 
to  testify  about  the  Clinton  Administration's  Superfund  reform  pro- 
posal, S.  1834,  and  specifically  to  examine  key  provisions  that  omit- 
ted from  this  legislative  proposal. 

As  you  have  said,  my  name  is  Patricia  Williams  and  I  am  the 
legislative  representative  and  counsel  on  solid  and  hazardous  waste 
issues  with  the  National  Wildlife  Federation.  The  Federation,  its 
millions  of  members  and  supporters,  and  its  affiliated  State  organi- 
zations work  to  educate,  inspire,  and  assist  individuals  and  organi- 
zations to  protect  natural  resources  and  the  environment  and  build 
a  globally  sustainable  future. 

S.  1834  is  the  first  attempt  to  make  the  troubled  and  beleaguered 
Superfund  program  more  effective  and  cost  efficient.  Clearly,  one 
of  America's  most  critical  environmental  problems  is  the  clean-up 
of  the  thousands  of  uncontrolled  and  abandoned  hazardous  waste 
sites  in  this  country. 
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While  S.  1834  focuses  on  effectively  and  efficiently  reducing 
public  health  risks,  the  legislation  fails  to  address  an  equally  seri- 
ous problem — the  contamination  and  destruction  of  this  country's 
natural  resources.  Clearly,  hazardous  substance  releases  have  not 
only  threatened  public  health,  but  have  caused  substantial  injury 
to  the  environment.  Often,  these  releases  have  directly  harmed  the 
ecosystems  by  disrupting  wildlife  populations  or  causing  massive 
fishkills.  I  urge  you  to  add  natural  resource  damage  language  to  S. 
1834  which  would  clarify  existing  provisions  within  the  current 
statute. 

As  you  know,  the  Superfund  law,  as  enacted  by  Congress  in  1980 
and  reauthorized  in  1986,  is  supposed  to  provide  for  the  protection 
and  restoration  of  natural  resources  damaged  by  releases  of  haz- 
ardous substances  into  the  environment.  As  administered,  however, 
the  Superfund  program  has  focused  more  exclusively  on  impacts  to 
human  health  and  welfare.  Natural  resource  damages  have  become 
lost  and  forgotten  in  the  Superfund  quagmire. 

Agency  efforts  to  assess  and  recover  damages  for  ecological  im- 
pacts at  Superfund  sites  have  been,  by  most  accounts,  woefully  in- 
adequate, for  at  least  three  reasons. 

One,  statutory  barrier  to  funding.  Title  I  of  SARA  lists  the  costs 
of  assessing  injury  to  natural  resources  as  payable  out  of  the  trust 
fund.  Title  V  of  SARA,  meanwhile,  specifically  prohibits  expendi- 
tures from  the  Superfund  to  pay  for  natural  resource  damage  as- 
sessments. Because  of  this  conflict,  agencies  are  forced  into  the  po- 
sition of  either  (a)  seeking  assistance  from  the  responsible  parties 
themselves  to  assess  natural  resource  damages  which  could  poten- 
tially compromise  the  findings;  (b)  obtaining  the  necessary  funding 
from  elsewhere  in  their  operating  budgets  which  saps  other  pro- 
grams; or  fc)  omitting  these  assessments  altogether. 

Two,  the  lack  of  procedural  guidance  which  confuses  the  running 
of  the  statute  of  limitations.  Under  CERCLA  and  the  Clean  Water 
Act,  the  Department  of  Interior  was  ultimately  made  responsible 
for  standardizing  the  procedures  for  assessing  natural  resource  in- 
juries. Years  after  its  original  1982  deadline,  DOI  finally  issued  its 
rulemaking  in  1986-87.  These  rules,  however,  were  invalidated  in 
1989  when  a  Federal  court  found  that  DOI  procedures  allowed  for 
the  illegal  undervaluation  of  resources.  To  date,  DOI  has  failed  to 
reissue  legally  valid  damage  assessment  procedures,  which  has 
made  it  difficult  for  natural  resource  trustees  to  conduct  assess- 
ments consistently  at  Superfund  sites  or  for  parties  to  determine 
when  the  statute  of  limitations  on  natural  resource  damages  begins 
to  run. 

CERCLA  section  113(g)(1)  provides  that,  except  for  sites  listed  on 
the  NPL  or  otherwise  scheduled  for  remedial  action,  an  action  for 
natural  resource  damages  must  be  brought  within  3  years  from 
whichever  of  these  events  are  latest:  the  date  of  discovery  of  the 
loss  and  its  connection  with  the  release;  or  the  promulgation  of 
natural  resource  damage  assessment  regulations  by  the  Depart- 
ment of  Interior. 

It  is  difficult,  if  not  impossible,  to  specifically  identify  the  date  of 
discovery  of  the  loss  and  its  connection  to  the  release  to  commence 
the  running  of  the  statute.  Moreover,  the  term  "connection  of  the 
release"  is  subject  to  a  variety  of  interpretations.  Moreover,  tying 
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the  statute  of  limitations  to  the  promulgation  of  DOI  regulations  is 
also  ambiguous  since  those  regulations  have  yet  to  be  promulgated 
in  finality.  Despite  the  CERCLA  ambiguity  of  when  the  statute 
runs  for  natural  resource  damage  actions,  this  same  ambiguity  was 
corrected  in  the  oil  Pollution  Act.  OPA  provides  that  an  action  for 
natural  resource  damages  must  be  brought  within  3  years  from  the 
date  of  completion  of  the  natural  resource  damage  assessment.  In 
most  instances,  this  date  can  be  readily  identified. 

I'm  sorry;  I  see  that  my  time  is  running  low.  If  I  may  just  touch 
on  one  more  point. 

Senator  Lautenberg.  If  it  is  a  short  one. 

Ms.  Williams.  It  is  a  short  one.  One  of  Superfund's  major  de- 
bates has  been  over  natural  resource  damage  valuation,  particular- 
ly on  the  nonuse  values  of  resources.  We  realize  that  a  number  of 
the  critics  of  CV  or  contingent  valuation  insist  that  this  method  is 
too  subjective  and  enormously  overinflates  resource  values.  We 
find  though  that  the  CV  method  must  be  used  and  is  a  valuable 
and  viable  tool.  It  would  be  grossly  unfair  to  undervalue  natural 
resources  and  just  using  the  market  value  is  not  a  sufficient  figure. 

We  just  ask  that  our  remarks  be  submitted  fully  for  the  record. 

Senator  Lautenberg.  Absolutely,  they  will  be  included  in  the 
record.  Thank  you  very  much. 

Ms.  Williams.  Thank  you.  Senator. 

Senator  Lautenberg.  Mr.  McKnight,  we  look  forward  to  your 
statement. 

STATEMENT  OF  KEVIN  L.  McKNIGHT,  ALUMINUM  COMPANY  OF 

AMERICA 

Mr.  McKnight.  Thank  you,  Mr.  Chairman.  My  name  is  Kevin 
McKnight.  I  have  responsibility  at  Aluminum  Company  of  America 
for  managing  CERCLA  and  natural  resource  damage  liability 
issues  as  well  as  significant  CERCLA  remediate  projects. 

Alcoa  is  the  Nation's  oldest  and  leading  producer  of  aluminum 
and  alumina.  As  with  all  major  industrial  companies,  Alcoa  is  in- 
volved in  numerous  efforts  to  clean  up  conditions  created  in  the 
past  when  there  was  less  knowledge  about  the  environmental  con- 
sequences of  materials  or  processes.  Alcoa  is  undertaking  remedi- 
ation at  a  large  number  of  different  sites  under  State  and  Federal 
clean-up  programs. 

Alcoa  is  particularly  pleased  to  have  the  opportunity  to  speak  to 
this  subcommittee  this  morning  concerning  the  issue  of  natural  re- 
source damages.  Alcoa  is  involved  in  several  significant  natural  re- 
source damage  actions.  I  will  briefly  mention  two,  both  of  which 
are  based  on  historic,  pre-CERCLA  discharges  of  materials  from  op- 
erating locations.  At  Massena,  New  York,  State,  Federal,  and  tribal 
natural  resource  trustees  have  been  pursuing  a  claim  against 
Alcoa,  General  Motors,  and  Reynolds  Metals  Company  related  to 
discharges  of  PCBs  and  other  contaminants  into  the  St.  Lawrence 
River,  the  Grasse  River,  and  other  local  rivers.  At  Point  Comfort, 
Texas,  numerous  State  and  Federal  natural  resource  damage  trust- 
ees are  claiming  damages  resulting  from  discharges  of  mercury  to 
Lavaca  Bay. 
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Alcoa  has  already  spent  more  than  $100  million  on  remediation 
at  these  sites  and  expects  to  spend  significantly  more  on  the  clean- 
up side  of  the  program.  Yet,  trustees  at  both  sites  are  additionally 
seeking  natural  resource  damages  in  a  total  amount  that  staggers 
the  imagination — several  hundred  million  to  more  than  $1  billion. 
The  only  possible  basis  for  the  trustees'  assertion  of  billion  dollar 
NRD  liability  at  these  sites  is  "non-use"  damages.  That  is  the  theo- 
retical value  that  the  public  may  assign  to  natural  resources  even 
though  they  don't  use  those  resources. 

I  would  therefore  like  to  focus  my  brief  remarks  this  morning  on 
the  need  to  limit  non-use  damages  and  three  other  issues  which,  if 
not  corrected,  could  seriously  undermine  what  Congress  is  doing  to 
reform  CERCLA  Clean-up  Program:  the  need  for  reasonable  and 
cost-effective  restoration  decisions;  the  need  to  clarify  that  the  nat- 
ural resource  damages  are  not  supposed  to  be  applied  retroactively; 
and  the  need  to  clarify  that  Congress  intended  to  cap  NRD  liability 
at  $50  million  per  site. 

We  do  not  deny  that  people  are  concerned  about  long-term  pres- 
ervation of  important  natural  resources.  But  that  interest  is  satis- 
fied through  restoration  of  injured  resources.  Attempts  to  place  a 
dollar  figure  on  non-use  losses  in  order  to  impose  enormous 
damage  liabilities  against  industry — and,  I  might  add.  Federal  fa- 
cilities— are  wholly  unjustified. 

First  of  all,  it  is  currently  impossible  to  accurately,  reliably,  and 
objectively  measure  the  non-use  value  of  a  resource.  Some  econo- 
mists attempt  to  measure  non-use  values  by  an  experimental  appli- 
cation of  a  public  opinion  polling  technique  known  as  "contingent 
valuation  methodology".  Randomly  selected  members  of  the  public 
are  asked  hypothetically  how  much  they  would  be  willing  to  pay  to 
preserve  a  given  resource  if  they  never  used  it.  As  explained  in 
Alcoa's  written  statement,  CVM  is  fatally  flawed.  CVM  results  in 
wildly  implausible  and  excessive  damage  amounts.  Economists 
have  not  been  able  to  resolve  the  problems  inherent  in  CVM.  Re- 
covery for  non-use  values  must  be  excluded  at  least  until  and 
unless  economists  have  shown  in  practice  that  non-use  values  can 
be  accurately  and  reliably  measured. 

But  there  are  equally  important  reasons  beyond  the  unreliability 
of  CVM  why  non-use  values  should  not  be  recoverable.  First  of  all, 
non-use  recoveries  are  not  necessary  to  make  the  public  whole.  The 
CERCLA  Clean-up  Program  will  protect  the  public  health  and  the 
environment.  The  Natural  Resource  Damage  Program  ensures  res- 
toration to  make  the  resource  whole  and  compensation  to  the 
public  for  any  interim  impairment  of  its  ability  to  use  the  resource. 
To  additionally  impose  enormous  liability  for  non-use  losses  is  a 
windfall  for  the  trustees  and  only  serves  to  punish  industry  for  ac- 
tions taken  decades  ago  when  environmental  standards  and  the  un- 
derstanding of  environmental  impacts  were  far  different  than 
today.  Secondly,  pursuit  of  such  recoveries  promotes  precisely  the 
wrong  behaviors.  Instead  of  fostering  timely  restoration  of  re- 
sources, they  encourage  and  provide  incentive  for  litigation,  initiat- 
ed or  threatened  by  trustees,  in  an  effort  to  achieve  huge  damage 
awards  or  settlements. 
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The  second  issue  of  concern  to  Alcoa  is  DOI's  failure  in  its  regu- 
lations to  adopt  real  constraints  that  ensure  rational  damage  as- 
sessment and  cost-effective  decisions  by  trustees. 

The  third  issue  is  the  need  to  correct  the  trustees'  disregard  of 
Congress'  intent  in  1980  not  to  impose  NRD  liability  retroactively. 
As  I  mentioned  previously,  the  overwhelming  majority  of  Alcoa's 
sites  are  pre-CERCLA  activity  sites.  I  believe  our  experience  is  con- 
sistent with  much  of  American  industry  in  this  regard.  As  much  as 
Alcoa  dislikes  the  application  of  CERCLA  clean-up  liability  retroac- 
tively, Alcoa  at  least  understands  that  such  an  approach  serves  to 
protect  the  public  policy  of  correcting  threats  to  public  health  and 
the  environment.  Because  natural  resource  damage  liability  is  pay- 
able after  and  in  addition  to  protective  clean-up  costs,  the  program 
lacks  any  strong  policy  justification  for  retroactive  imposition  of 
strict  NRD  liability. 

Retroactive  application  of  liability  for  natural  resource  damages 
is  not  an  effective  deterrent  and  merely  acts  to  punish  our  domes- 
tic industries  and  threaten  our  national  competitiveness  for  con- 
duct that,  in  the  vast  majority  of  cases,  was  perfectly  legal  at  the 
time  and  in  accordance  with  best  available  practices.  Thank  you. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  McKnight.  We 
will  have  your  full  statement  in  the  record  as  well. 

Mr.  Gover,  if  you  will  just  hang  in  for  a  couple  minutes  more;  I 
want  to  get  these  questions  answered  first. 

For  you,  Mr.  McKnight.  Should  there  be  some  compensation  for 
injury  or  loss  or  destruction  of  the  country's  natural  resources? 

Mr.  McKnight.  There  is  compensation,  Senator.  What  the  pro- 
gram should  provide  is  for  restoration  of  resources.  That's  the 
major  goal.  I  am  suggesting  that  what  we  are  very  much  interested 
in  is  to  see  that  restoration  of  the  resource  occurs.  The  program  as 
it  currently  exists  provides  for,  first,  the  restoration  of  the  re- 
source, and,  in  the  event  that  restoration  cannot  be  made,  that 
there  be  replacement  or  acquisition  of  an  equivalent  resource. 
That's  a  fair  way  to  deal  with  the  problem.  Secondly,  we  believe 
that  there  should  be  some  monies  paid  to  compensate  the  public  for 
the  lost  use  of  that  resource  during  which  time  it  was  unavailable 
to  the  public.  But  what  we  strongly  object  to  is  the  use  of  non-use 
damages;  that  is,  dollar  amounts  recoveries  that  are  generated 
merely  for  the  purpose  of  punishing  industry. 

Senator  Lautenberg.  How  do  you  calculate  such  compensation? 

Mr.  McKnight.  How  do  you  calculate  compensation  for  lost 
uses? 

Senator  Lautenberg.  Yes.  At  what  point  is  restoration  suffi- 
cient? Who  makes  those  judgments? 

Mr.  McKnight.  Certainly,  Senator,  under  the  program  today, 
trustees  are  given  enormous  amount  of  discretion  to  assess  the 
damages  that  have  accrued  to  natural  resources  and  to  propose  res- 
toration alternatives.  We  certainly  believe  that  the  PRPs  and  the 
trustees  should  work  together  to  come  up  with  the  right  answers 
with  respect  to  restoration  of  resources.  We  think  it  is  very  impor- 
tant that  cost-benefit  be  a  factor  and  that  we  not  spend  enormous 
amounts  of  money  to  restore  the  biological,  physical,  and  chemical 
basis  of  a  resource  when,  in  fact,  the  uses  of  that  resource  can  be 
restored  with  perhaps  less  significant  remediation  or  restoration 
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activities.  But  by  an  large,  Senator,  it  is  the  PRP  community  and 
the  trustee  community  that  ought  to  decide  what  restoration 
occurs  with  respect  to  those  resources. 

Senator  Lautenberg.  Let  me  ask  you  this.  You  are  concerned 
about  claims  for  natural  resources  damage. 

Mr.  McKnight.  I'm  concerned  mostly  about  the  non-use  aspect 
of  that,  Senator.  But,  yes,  I  am  concerned. 

Senator  Lautenberg.  Have  there  been  lots  of  claims  for  non-use 
damages? 

Mr.  McKnight.  Senator,  we  are  seeing  a  fair  amount  of  them, 
yes.  I  think  the  Federal  Government  has  made  more  than  fifty 
claims  today  on  natural  resource  damages  and  in  every  instance,  as 
I  understand,  a  non-use  component  is  certainly  included  in  that. 

Senator  Lautenberg.  Are  these  large  claims,  small  claims? 

Mr.  McKnight.  The  ones  that  I  am  unfamiliar  with  are  the  ones 
that  Alcoa  has  dealt  with  specifically.  In  our  instance,  the  two 
most  active  natural  resource  damage  cases  that  we  are  dealing 
with  right  now,  one  is  in  Lavaca  Bay  in  Texas,  where  the  claim 
publicly  by  the  trustees  was  for  $400  million  in  natural  resource 
damages;  and  in  Massena,  New  York,  where  we  are  involved  in  a 
site  with  both  General  Motors  and  Reynolds  Metal  Company,  the 
public  claim  by  trustees  has  been  more  than  $1  billion.  That,  Sena- 
tor, in  my  estimation,  is  an  enormous  sum.  The  only  possible 

Senator  Lautenberg.  Enormous  damage. 

Mr.  McKnight.  Enormous  damage.  Senator? 

Senator  Lautenberg.  I  would  guess.  I  mean,  if  there  is  a  propos- 
al out  there  that  has  any  merit  at  all  in  fact  and  it  is  at  $1  billion, 
you  can  dispute  the  liability  of  course,  but  if  you  classify  it  as  an 
enormous  amount  of  money,  then  it  figures  in  my  mind  the  fact 
that  there  has  got  to  be  an  enormous  amount  of  damage. 

Mr.  McKnight.  What  is  important  I  think.  Senator,  is  that  it  re- 
lates to  activities  that  took  place  well  before  the  enactment  of 
CERCLA. 

Senator  Lautenberg.  Some  of  these  are  State  claims  then? 

Mr.  McKnight.  States  are  trustees  as  well  as  Federal  trustees 
under  natural  resource  damages.  So  there  are  both  State  trustees, 
Federal  trustees,  and  tribal  trustees  in  this  situation. 

Senator  Lautenberg.  Are  the  larger  claims  that  you  are  talking 
about,  are  they  Federal  claims  that  are  being  put  forward?  In  Mas- 
sena, New  York,  is  that  a  Federal  claim? 

Mr.  McKnight.  Well,  the  trustees  are  working  together.  Senator, 
so  there  are  both  Federal,  State,  and  tribal  trustees. 

Senator  Lautenberg.  Is  the  action  being  brought  under  Super- 
fund  law  or  is  it  being  brought  under  State  law? 

Mr.  McKnight.  It  is  being  brought  under  Superfund. 

Senator  Lautenberg.  Do  you  have  some  views  on  this,  Ms.  Wil- 
liams? 

Ms.  Williams.  Yes,  Senator,  if  I  may  just  make  a  comment  to 
one  of  Mr.  McKnight's  statements.  I  don't  believe  the  use  of  non- 
use  values  by  our  public  trustees  is  to  punish  the  industrial  com- 
munity. I  do  not  believe  that  is  what  has  happened.  I  believe,  and  I 
am  not  an  economists  so  I  must  preface  this,  that  they  have  looked 
at  these  non-use  values  and,  because  sometimes  we  have  had  total 
destruction  of  ecosystems,  that  we  have  had  total  destruction  of 
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wildlife  habitats,  that  we  have  had  total  destruction  of  endangered 
species  areas,  that  just  looking  at  pure  market  economics  is  a  gross 
undervaluation  of  these  resources.  I  believe  our  Federal  and  State 
trustees,  in  looking  at  their  duty  and  obligation  to  protect  the 
public  and  the  public  interest,  have  used  contingent  valuation.  I 
mentioned  earlier,  I  realize  this  is  a  thorny  issue,  but  also  it  is  an 
opportunity  for  DOT  to  promulgate  their  regulation  and  come  forth 
with  concepts  that  are  fair  and  work  within  all  of  the  stakeholder 
community. 

Senator  Lautenberg.  Ms.  Williams,  is  it  important  for  Super- 
fund  reauthorization  to  include  the  changes  that  you  have  recom- 
mended for  natural  resource  damages? 

Ms.  Williams.  Well,  Senator,  we  would  hope  that  natural  re- 
source damages  would  be  in  there  and  that  it  would  be  clarified.  I 
think  one  of  the  most  important  points  for  Superfund  is  that  Su- 
perfund  is  reauthorized  in  this  Congress.  We  do  not  want  this  to 
linger.  We  feel  it  is  important  to  continue  the  level  of  clean-ups, 
the  goal  of  clean-ups.  So  again,  we  thank  your  committee  for  this 
and  this  work,  but  we  feel  it  very  important  that  overall  reauthor- 
ization commence. 

Senator  Lautenberg.  Mr.  McKnight,  I  am  going  to  ask  you  to 
submit  evidence  of  the  number  of  claims  for  which  there  have  been 
non-use  judgments  or  claims  put  forward.  Would  you  do  that  please 
for  us?  Would  you  give  us  evidence  of  the  number  of  and  the  extent 
of  claims  made  for  non-use  natural  resource  damage. 

Mr.  McKnight.  Yes,  Senator,  we'll  do  that. 

Senator  Lautenberg.  Please.  And  if  you  could  do  it  promptly, 
that  would  be  deeply  appreciated. 

Mr.  McKnight.  There  was  a  recent  case.  Senator,  in  Utah,  I 
think  the  case  is  Utah  v.  Kennicott,  where  a  settlement  was 
reached  by  Kennicott  with  the  State  on  natural  resource  damages 
and  the  district  court  threw  out  the  decision  on  the  basis  that  there 
was  no  attempt  in  the  settlement  to  consider  non-use  values.  That 
case,  I  am  not  sure  exactly  where  it  stands  procedurally  today,  but 
that  is  just  one  example  of  the  way  in  which  non-use  value  is  being 
used  by  trustees  today. 

Senator  Lautenberg.  That  doesn't  suggest  that  it  is  a  trustee 
problem.  The  courts  apparently  have  held  that  it  was  an  inappro- 
priate arrangement  under  the  law.  We  are  not  discussing  a  trust- 
ee's decision. 

Mr.  McKnight.  I  think  there  was  an  environmental  group  that 
was  an  intervenor  in  that  action  that  actually  raised  the  issue  with 
the  court. 

Senator  Lautenberg.  Maybe,  but  the  court  is  making  the  deci- 
sion. I  assume  that  any  party  that  feels  injured  is  going  to  contest 
that  decision.  But  whatever  evidence  you  have  of  the  number  of 
claims  that  you've  seen  and  the  size  of  those  claims  would  be 
deeply  appreciated. 

Mr.  McKnight.  Certainly,  the  obvious  one  is  the  Exxon-Valdez 
case  where  non-use  values  were  used  extensively  by  trustees. 

Senator  Lautenberg.  The  Exxon-Valdez  comes  under  the  Oil 
Pollution  Act  and  not  under  CERCLA. 
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Mr.  McKnight.  Very  similar  programs  though,  Senator.  Certain- 
ly, DOI  and  NOAA  are  working  together  on  these  regulatory  pack- 
ages, as  they  should. 

Senator  Lautenberg.  We  are  talking  about  CERCLA  in  particu- 
lar and  I  don't  think  one  can  just  draw  an  association  and  say, 
well,  it  is  similar.  The  fact  is  that  if  we  want  to  discuss  that  piece 
of  law,  then  we  should  do  it.  I  have  been  up  there  more  than  once 
to  see  what  took  place.  I  was  up  there  3  days  after  the  Exxon- 
Valdez  ran  aground  because  I  am  chairman  of  the  Transportation 
Committee  and  as  such  have  jurisdiction  for  Coast  Guard  funding. 
Whatever  happens  up  there  according  to  the  law  is  going  to  have 
to  take  in  a  significant  number  of  factors  that  include  perhaps  ex- 
tensive response  to  the  non-use  factor  in  the  damage  or  the  de- 
struction of  an  incredible  natural  resource. 

I  thank  you  very  much  for  your  testimony. 

Mr.  Gover,  we  are  happy  to  have  you  here  today. 

STATEMENT  OF  KEVIN  GOVER,  GOVER,  STETSON  &  WILLIAMS, 
P.C,  ALBUQUERQUE,  NEW  MEXICO,  APPEARING  AT  THE  RE- 
QUEST OF  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

Mr.  Gover.  Thank  you,  Mr.  Chairman.  I  appreciate  your  giving 
me  an  opportunity  this  morning  to  testify.  Let  me  also  thank  the 
Committee  on  Indian  Affairs  for  arranging  for  us  to  appear  today. 
It  is  certainly  a  pleasure  to  be  here  before  your  committee  and  a 
particular  pleasure  to  be  here  with  the  Attorney  General  from  my 
home  State,  Tom  Udall. 

In  general,  Mr.  Chairman,  we  are  absolutely  in  support  of  this 
bill.  I  believe  that  Indian  tribes,  certainly  for  the  first  15  or  20 
years  of  the  existence  of  these  Federal  environmental  programs, 
fared  extremely  poorly  in  that  they  simply  were  overlooked  by 
most  of  the  statutes.  When  Superfund  was  amended  in  1986  to  pro- 
vide for  tribes  to  be  treated  as  States  under  certain  circumstances, 
that  was  the  beginning  of  a  process  under  which  we  have  now  seen 
most  of  the  major  Federal  environmental  laws  amended  to  allow 
tribes  to  participate  in  these  programs  on  much  the  same  basis  as 
States.  We  were  very  pleased  that  the  Administration  bill  and  your 
bill  now  continues  the  recognition  that  first  was  granted  to  the 
tribes  in  1986. 

I  have  submitted  for  the  record  a  number  of  specific  provisions.  I 
think  in  general  we  can  say  that  in  those  places  in  the  proposed 
statute  where  States  are  given  an  expanded  role  in  the  Superfund 
program,  we  would  like  for  tribes  to  have  the  same  opportunities. 

Second,  there  are  certain  provisions  in  the  bill  where  States  are 
given  certain  new  opportunities  and  responsibilities  under  the  act, 
and  we  have  listed  those  in  the  testimony  as  well  where  tribes 
ought  also  to  be  given  those  new  opportunities. 

Finally,  and  perhaps  our  primary  concern  with  the  proposal, 
which  we  believe  was  entirely  undeliberate,  is  that  in  attempting 
to  make  a  more  fair  allocation  of  liability  as  regards  trustees,  the 
Administration  and  perhaps  the  committee  may  have  inadvertent- 
ly created  new  defenses  for  the  United  States  from  liability  under 
CERCLA  which  would  result  in  sites  on  Indian  lands  not  being 
cleaned  up.  I  do  believe  those  are  inadvertent.  I  think  probably 
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that  the  statute,  if  it  passed  as  it  reads  now,  would  be  fine  and  that 
the  United  States  would  not  realistically  be  able  to  escape  liability. 
But  lawyers  being  what  they  are,  we  would  just  as  soon  that  it 
became  clear  in  the  statute  that  the  United  States  remains  respon- 
sible for  the  remediation  of  sites  on  Indian  lands. 

With  that,  Mr.  Chairman,  I  believe  I  have  accomplished  what 
few  lawyers  do,  which  is  to  be  brief. 

[Laughter.] 

Senator  Lautenberg.  I  don't  know  whether  you  are  a  lawyer  but 
you  are  talking  to  a  non-lawyer,  so  I  think  you  put  it  wonderfully. 

Thank  you  all  very  much.  This  was  an  important  hearing,  the 
last  in  a  series  to  be  held  on  reauthorizing  Superfund.  It  was  very 
productive.  I  thank  all  of  the  witnesses  for  their  participation.  I 
would  ask  that  anyone  who  has  left  with  a  request  to  answer  ques- 
tions, please  do  so  promptly  and  thoroughly. 

With  that,  this  hearing  stands  adjourned. 

[Whereupon,  at  1:05  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 

[Statements  submitted  for  the  record  follow:] 

Prepared  Statement  of  Hon.  Ted  Stevens,  U.S.  Senator  from  the  State  of 

Alaska 

Thank  you  Mr.  Chairman.  Alaskans  have  experienced  tremendous  problems  with 
the  implementation  of  Superfund.  I  want  to  tell  the  committee  about  one  Superfund 
site  in  Alaska  and  offer  the  committee  some  suggestions. 

Honest,  law-abiding,  environmentally-responsible  Alaskans  have  experienced  the 
destruction  of  their  businesses  when  they  come  up  against  the  Superfund  law. 
Clean-up  of  the  Alaska  Battery  Superfund  site  is  still  cleaning  out  the  bank  ac- 
counts of  several  Alaskan  businesses.  You  may  recall  that  I  discussed  this  situation 
before  the  Senate  2  years  ago.  In  Fairbanks  between  1969  and  1988,  a  small  business 
called  "Alaska  Battery  Enterprises"  recycled  batteries  on  a  %  acre  site  located  in  a 
light  industrial  and  commercial  area.  Fairbanksans  took  car  and  truck  batteries 
there  for  recycling — the  responsible,  legal,  and  environmentally  sound  thing  to  do. 

I  hasten  to  add  that  most  of  the  batteries  were  used  by  military  vehicles,  so  the 
ultimate  source  was  the  Federal  Government.  A  fire  occurred  on  the  site  in  May 
1987.  Spilled  lead  and  acid  mixed  with  waste  water  on  the  site  and  migrated 
through  a  septic  system.  The  EPA  found  elevated  lead  levels  in  the  soil  at  the  site, 
as  a  result  of  the  spill  and  battery  casing  disposal. 

The  owner,  Earl  Romans,  quit  operations  in  1988  and  subsequently  declared  bank- 
ruptcy. In  March  1991,  the  site  was  placed  on  the  National  Priorities  List,  and 
clean-up  action  began.  By  June  1992,  EPA  had  spent  $3.2  million  on  the  clean-up 
activities.  People  who  were  honest  owned  up  to  the  fact  that  they  had  taken  batter- 
ies to  the  site  for  recycling.  They  were  told  that  the  cost  for  their  lawful,  responsible 
actions  would  potentially  be  the  entire  cost  of  the  clean-up. 

EPA,  did  not  take  into  account  the  use  of  the  site  and,  by  some  accounts,  tried  to 
restore  the  site  to  a  pristine  condition  that  did  not  exist  prior  to  the  beginning  of 
the  enterprise  in  the  late  1960's. 

Much  of  the  $3.2  million  spent  on  the  site  by  EPA  was  for  removing  the  top  5  feet 
of  soil  and  shipping  it  to  Utah  for  disposal.  The  owner  went  out  of  business  in 
Alaska,  and  opened  a  battery  business  in  Russia.  The  owner's  brother  spent  his  re- 
tirement nest-egg  helping  his  brother  try  to  clear  his  name.  This  tragic  episode  is 
still  not  over.  The  Alaska  battery  site  is  one  of  eight  National  Priority  Listed  sites 
in  Alaska:  five  of  the  eight  Alaskan  sites  belong  to  the  Federal  Government. 

The  level  of  frustration  felt  eis  a  result  of  the  Alaska  battery  clean-up  was  perva- 
sive and  severe.  It  was  best  expressed  in  a  letter  to  me  by  an  old  friend,  William 
Ransom  Wood,  the  president  emeritus  of  The  University  of  Alaska.  A  good  friend 
and  a  poet,  he  is  in  his  eighties,  still  serving  the  university  community  and  the  city 
of  Fairbanks  as  a  volunteer. 

"When  an  agency  of  government  runs  amok,  destroying  the  livelihood  as  well  as 
the  spirit  of  honest,  decent  citizens  then  punishing  them  with  retroactive  fines,  it  is 
only  a  matter  of  time  until  the  people  in  seeking  redress  of  wrongs  turn  to  violence. 
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The  EPA  has  overstepped  the  bounds  of  decency,  fairness,  common  sense,  and  jus- 
tice. It  is  creating  more  harm  for  more  people  than  a  measure  of  good  for  a  few. 

In  assessing  the  good  being  done  under  any  cause  never  overlook  the  evil  commit- 
ted in  its  name. 

The  EPA  and  the  anti-humanistic  philosophy  under  which  it  is  being  adminis- 
tered, apparently  by  zealots,  can  destroy  a  great  Nation,  now  at  the  beginning  of  its 
third  century. 

The  Congress — and  the  media — might  be  astonished — and  sobered — by  how  deeply 
bitter  the  growing  number  of  victims  feel  about  this,  countrywide." 

Dr.  Wood  says  it  well.  One  of  the  problems  with  this  law  is  the  liability  section, 
and  the  small  businesses  in  Fairbanks  felt  the  brunt  of  law's  retroactive  application. 

We  need  a  system  to  clean-up  these  sites  for  the  future  generations.  However, 
we've  been  using  a  well-meaning,  but  piecemeal,  approach  since  we  put  Superfund 
in  place  in  1980.  We  added  to  Superfund  with  the  "Superfund  Amendments  and  Re- 
authorization Act  of  1986"  (SARA).  We've  been  putting  bandaids  on  a  patient  that 
needs  major  surgery. 

One  example  is  the  advice  I  gave  to  EPA  administrator  Browner  last  summer.  I 
suggested  she  consider  using  arbitration  to  get  the  small  contributor  out  of  the  pic- 
ture as  a  partial  solution  to  the  problem  of  litigation  cost.  This  is  not  a  new  concept 
or  program;  EPA  has  had  alternative  dispute  resolution  available,  but  just  hasn't 
taken  advantage  of  it.  The  Administrative  dispute  resolution  act.  Public  Law  100- 
552,  is  an  example  of  these  tools  that  are,  and  have  been,  available  to  the  EPA. 

As  this  committee  finishes  it's  hearings  and  addresses  the  various  aspects  of  Su- 
perfund, it  should  keep  in  mind  that  we  need  more  than  "partial  solutions."  The 
present  system  doesn't  take  into  account  the  effect  on  people,  isn't  realistic  about 
clean-up  standards.  State's  roles,  present  and  future  land  use,  or  clean-up  costs. 

In  my  judgment,  the  strict,  retroactive,  joint  and  several  liability  is  the  heart  of 
the  problem  with  the  law.  It  originally  showed  that  we  were  serious  about  cleaning 
up  sites  like  the  Love  Canal,  and  stressed  that  the  polluter  pays.  What  we  didn't 
figure  on  was  that  the  litigation  costs  would  make  the  Superfund  system  so  top 
heavy  that  the  only  work  getting  done  is  in  the  courtroom,  not  on  the  waste  sites. 

In  the  Alaska  battery  case,  after  the  EPA  had  identified  potentially  responsible 
parties,  such  as  the  major  contributors  and  the  former  owner  of  the  business,  a  list 
of  220  additional  "responsible"  individuals  was  generated.  This  list  varied  from  the 
Federal  Government,  to  mom  and  pop  businesses,  to  an  environmental  organization, 
to  the  clergy.  And  all  of  these  people  were  brought  into  litigation  for  doing  what 
was  legal  and  responsible  at  the  time.  Under  the  present  liability  law,  each  one  of 
them  could  be  held  liable  for  the  entire  $3.2  million  dollars  that  EPA  spent  cleaning 
the  site  up!  This  retroactive,  strict,  joint  and  several  liability  pits  neighbor  against 
neighbor  and  small  business  against  small  business  when  they  have  even  a  tenuous 
connection  to  the  waste. 

Superfund  was  a  good  idea  at  its  inception,  but  one  of,  if  not  the  central  problem, 
is  the  liability  standard  in  the  law.  I  know  that  committee  Chairman  Bauchus 
would  remember  from  last  years'  Western  States  Senate  Coalition  Forum  on  Super- 
fund  that  our  trading  partners  in  Canada,  Mexico,  Japan,  and  Europe  approach  haz- 
ardous waste  clean-up  much  differently.  Neither  Japan  nor  the  European  communi- 
ty use  either  joint  and  several  or  retroactive  liability  in  dealing  with  hazardous 
waste;  we  do.  On  the  other  hand,  Japan  and  the  European  community  do  take  into 
account  future  land  use  and  those  governments  share  at  least  some  of  the  cost;  we 
don't.  These  differences  waste  our  resources  and  make  our  business  less  competitive 
with  other  countries. 

Most  of  our  trading  partners,  including  Mexico  and  Canada: 

•  Prioritize — They  deal  with  the  worst  sites  first.  To  some  extent  so  does  Su- 
perfund. 

•  Focus  on  land  use — They  factor  in  realistic  future  land  use.  Superfund 
really  does  not. 

•  Target  liability — They  focus  on  who  caused  the  problem  or  controlled  the 
site,  but  do  not  cast  a  broad  liability  net.  Superfund  wraps  in  every  possible 
party  and  forces  them  to  fight  it  out. 

•  Don't  litigate — Litigation  is  rarely  used  by  our  trading  partners;  instead 
they  negotiate,  settle  the  issues,  and  work  together  to  get  their  sites  cleaned  up. 
This  is  the  opposite  of  our  system  as  a  result  of  the  liability  standard  in  our 
law. 

Changing  our  Superfund  liability  standard  means  leveling  the  playing  field  for 
United  States  businesses. 
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Today,  typical  EPA  clean-ups  take  up  to  10  years  and  cost  $30  million  dollars.  I 
realize  that  many  of  the  potentially  responsible  parties  (PRP's)  are  voluntarily  as- 
suming lead  roles  in  clean-up  of  many  of  the  sites  as  an  economical  measure:  the 
lack  of  EPA's  cost-effectiveness  on  site  is  legendary.  The  Alaska  battery  site  is  a 
prime  example.  The  Congressional  Budget  Office  says  that  post  1993  clean-up  costs 
of  nonfederal  Superfund  sites  could  be  in  excess  of  $120  billion.  We  must  act  on  this 
issue,  and  decisively.  However,  we  can't  afford  .  .  .  the  American  people  can't  afford 
.  .  .  another  "partial  solution." 

Senator  Smith,  our  colleague  from  New  Hampshire,  has  recently  introduced 
Senate  Bill  1994.  That  bill  does  away  with  retroactive  liability,  and  contains  a 
number  of  other  attractive  reforms,  such  as  considering  future  land  use  and  cost- 
benefit  regulations.  Again,  I  believe  that  the  liability  standard  is  the  crux  of  our 
problem  with  Superfund,  and  I  urge  this  committee  to  adopt  a  standard  similar  to 
that  of  the  Smith  bill  on  retroactive  liability.  Eliminating  retroactive  lability  is  an 
endorsement  of  equity  and  a  return  to  the  principles  of  fairness. 

Changing  the  liability  standard  would  restore  vital  resources  and  level  the  play- 
ing field,  enabling  American  businesses  to  better  compete  with  our  trading  partners 
throughout  the  world.  Keeping  in  mind  Dr.  Wood's  letter,  it  would  also  restore 
America's  faith  in  it's  government  and  decency,  fairness,  common  sense,  and  justice 
in  the  law. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  testify. 


Prepared  Statement  of  Tom  Udall,  National  Association  of  Attorneys 

General 

introduction 

Mr.  Chairman,  members  of  the  Subcommittee:  I  am  Tom  Udall,  Attorney  Gener- 
al of  New  Mexico.  I  also  serve  as  Vice  President  of  the  National  Association  of  At- 
torneys General  ("NAAG"),  Vice  Chair  of  NAAG's  Environment  and  Energy  Com- 
mittee, and  Chair  of  that  Committee's  Legislative  Subcommittee.  I  appreciate  the 
opportunity  to  appear  before  you  today  and  provide  our  views  on  the  Clinton  Ad- 
ministration's proposed  legislation  for  amending  and  reauthorizing  the  Comprehen- 
sive Environmental  Response,  Compensation,  and  Liability  Act  (or  "CERCLA")  com- 
monly known  as  Superfund.  "The  Administration  Bill,  the  "Superfund  Reform  Act," 
was  released  on  February  2  and  has  been  introduced  as  S.  1834. 

Although  the  Superfund  program  has  recently  come  under  intense  criticism,  we 
believe  it  is  fundamentally  a  good  law,  and  that  it  has  had  a  tremendous  positive 
impact  on  our  nation's  environment.  Nevertheless,  some  improvements  are  neces- 
sary. The  Administration's  Bill  would  improve  the  law  where  necessary,  while  pre- 
serving the  basic  statutory  scheme.  While  NAAG  has  not  taken  a  formal  position  in 
support  of  the  Bill,  the  Association  favors  reauthorization  of  CERCLA  this  year. 
From  the  standpoint  of  the  New  Mexico  Attorney  General,  although  we  have  con- 
cerns with  a  few  provisions  of  the  Bill,  in  general  we  believe  the  Bill  is  a  very  good 
one  and  we  support  it.  The  Administration,  and  especially  EPA  Administrator  Carol 
Browner,  should  be  commended  for  the  effort  and  initiative  that  generated  this  pro- 
posal. 

I.  general  uability  scheme 

The  key  feature  of  the  Administration  Bill  is  that  it  preserves  the  CERCLA 
scheme  of  strict,  joint  and  several,  and  retroactive  liability  on  the  persons  responsi- 
ble for  hazardous  waste  pollution.'  We  strongly  support  this  aspect  of  the  Bill.  In 
July  1993,  NAAG  adopted  a  resolution  urging  Congress  to  retain  the  basic  liability 
scheme  now  in  force  under  CERCLA,  and  I  would  like  to  submit  that  resolution  as 
part  of  the  record  of  this  hearing.  For  a  number  of  reasons,  the  CERCLA  liability 
scheme  is  of  critical  importance  to  the  effectiveness  of  the  program,  and  it  must  be 
preserved. 

First,  the  liability  scheme  is  based  on  the  fundamentally  fair  principle  that  the 
polluter  should  pay  for  its  pollution.  The  current  CERCLA  liability  scheme  ensures 
that  the  costs  of  cleaning  up  toxic  waste  sites  fall  on  the  persons  whose  activities 
created  those  sites — rather  than  on  the  general  public  or,  as  in  the  days  before 
CERCLA  was  passed,  on  the  surrounding  communities.  This  scheme  is  the  most  eq- 
uitable one  from  the  perspective  of  society  as  a  whole.  Furthermore,  the  liability 


'  The  liability  scheme  would  nevertheless  be  tempered  somewhat  by  the  allocation  provision, 
discussed  infra. 
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scheme  serves  to  internalize  the  costs  of  hazardous  waste  pollution,  allocating  those 
costs  to  the  commercial  activities  that  cause  the  pollution,  so  that  those  costs  are 
more  accurately  reflected  in  the  price  charged  to  consumers  of  the  goods  produced 
by  polluting  industries. 

Second,  the  current  liability  scheme  provides  a  strong  incentive  for  responsible 
parties  to  settle  their  liability  with  EPA,  or  a  State  agency.  Despite  the  charges  that 
Superfund  has  spawned  costly  litigation,  the  vast  majority  of  Superfund  clean-ups 
are  conducted  under  negotiated  consent  decrees  or  administrative  orders,  without 
any  litigation.  According  to  EPA,  some  79  percent  of  the  remedial  actions  begun  in 
fiscal  year  1993  have  proceeded  under  out-of-court  settlements  or  uncontested  ad- 
ministrative orders.  Such  a  high  percentage  of  settlements  would  not  be  possible  if 
the  liability  standards  were  relaxed.  Indeed,  a  recent  study  of  State  Superfund  pro- 
grams found  that,  based  on  State  experience,  a  relaxed  liability  standard  merely  in- 
vites "substantial  delay  and  high  transaction  costs."  ^  The  current  liability  scheme, 
on  the  other  hand,  fosters  settlement  by  ensuring  that  the  agency  has  the  legal  au- 
thority necessary  to  compel  responsible  parties  to  implement  clean-up,  and  to 
pursue  those  responsible  parties  that  are — unwilling  to  settle. 

Third,  the  CERCLA  liability  scheme  has  created  a  powerful  incentive  for  industry 
to  improve  its  hazardous  waste  management  practices.  In  recent  years,  industry  has 
found  ways  to  reduce  and  minimize  its  generation  of  hazardous  waste,  and  to  recy- 
cle much  of  the  waste  it  does  generate.  For  example,  a  recent  EPA  survey  found 
that  most  large  corporations  have  implemented  corporate-wide  waste  minimization 
programs.^  When  firms  must  dispose  of  hazardous  waste,  they  are  careful  to  choose 
reputable  transporters  and  disposal  facilities  that  will  not  leave  behind  future  Su- 
perfund sites  and  the  associated  liabilities.  Further,  CERCLA  liability  has  induced 
industry  to  conduct  response  actions  at  sites  that  had  not  been,  and  may  never  have 
been,  addressed  by  the  Superfund  program.  For  example,  in  the  context  of  real 
estate  transactions,  the  prospect  of  landowner  liability  has  prompted  many  prospec- 
tive buyers  to  conduct  environmental  assessments  to  identify  potential  environmen- 
tal liabilities.  As  a  consequence,  many  tracts  of  contaminated  commercial  real 
estate  have  been  identified  and  remediated,  without  any  direct  action  by  Federal  or 
State  regulatory  agencies.  Although  other  Federal  and  State  laws  may  provide  simi- 
lar incentives,  the  threat  of  CERCLA  liability  has  had  a  major  positive  impact  on 
corporate  behavior.*  If  Superfund  were  converted  into  a  public  works  program,  as 
some  advocate,  these  positive  incentives,  and  the  consequential  benefits  to  the  envi- 
ronment, would  be  eliminated. 

Many  of  these  benefits  would  be  lost,  moreover,  if  retroactive  liability  were  elimi- 
nated and  strict,  joint  and  several  liability  were  applied  only  prospectively.  Several 
industry  groups  have  advocated  such  an  approach,^  and  that  approach  is  adopted  by 
a  bill  recently  introduced  in  this  subcommittee.^  We  strongly  support  the  Adminis- 
tration in  retaining  retroactive  liability  in  its  proposal.  Elimination  of  retroactive 
liability  would  undermine  the  important  principle  that  the  polluter  should  pay  for 
its  pollution.  It  would  allow  parties  that  opted  for  cheap  and  unsound,  albeit  legal, 
waste  disposal  practices  to  avoid  any  responsibility  for  the  public  health  and  envi- 
ronmental consequences  of  their  toxic  wastes.  Moreover,  elimination  of  retroactive 
liability  would  cause  considerable  unfairness  to  those  responsible  parties  that  have 
already  resolved  their  liability,  through  settlements  or  otherwise,  and  spent  large 
sums  of  money  to  clean  up  Superfund  sites.  Such  an  approach  would,  in  effect, 
reward  recalcitrant  parties  that  have  previously  failed  or  refused  to  resolve  their 
liability.  Finally,  elimination  of  retroactive  liability  would  result  in  a  new  round  of 
litigation — and  associated  transaction  costs — on  the  issue  of  whether  disposal  oc- 


2  J.  McElfish  &  Pendergrass,  Reauthorizing  Superfund:  Lessons  from  the  States,  (Environmen- 
tal Law  Institute,  December  1993)  at  16.  The  report  concludes  that  "no  liability  standard  offers 
greater  advantages  than  the  Federal  strict,  joint,  and  several  standard."  Id. 

3  Environmental  Protection  Agency,  A  Preliminary  Report  on  the  Indirect  Effects  of  the  Super- 
fund  Program  at  16.  (May  20,  1992.) 

*  These  effects  are  discussed  generally  in  A  Preliminary  Report  on  the  Indirect  Effects  of  the 
Superfund  Program,  supra  note  3. 

5  E.g.,  letter  from  Benjamin  F.  Chavis  Jr.,  to  Representative  Al  Swift,  dated  October  19,  1993, 
on  behalf  of  the  Alliance  for  a  Superfund  Action  Partnership.  The  American  Furniture  Manu- 
facturers Association  and  several  other  trade  associations  recommended  the  elimination  of  ret- 
roactive liability  to  the  Superfund  Evaluation  Committee  of  the  National  Advisory  Council  for 
Environmental  Policy  and  Technology  ("NACEPT").  A  majority  of  the  committee  rejected  the 
proposal,  however  See  NACEPT  Superfund  Evaluation  Committee,  Report  of  Meeting  Held  Oc- 
tober 4,  1993  at  the  Department  of  Justice  (October  6,  1993). 

6  S.  1994. 
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curred  before  or  after  the  effective  date  of  liability.'  We  urge  Congress  to  reject  the 
prospective  liability  approach. 

II.  UMITED  EXEMPTIONS  TO  UABIUTY 

While  preserving  the  basic  liability  scheme,  the  Administration  Bill  includes  sev- 
eral new  provisions  that  would  limit  the  liability  of  certain  parties.  We  generally 
support  these  provisions.  In  its  July  1993  Resolution,  which  I  referenced  earlier, 
NAAG  urged  Congress  to  develop  a  more  effective  process  for  settling  with  "de  min- 
imis" contributors,  and  to  consider  an  alternative  approach  for  managing  the  clean- 
up of  municipal  solid  waste  landfills.  The  Administration  Bill's  provisions  are  gener- 
ally consistent  with  this  Resolution. 

First,  the  Bill  would  exempt  the  truly  tiny  waste  contributors — the  so-called  "de 
micromis"  parties — from  CERCLA  liability.*  This  provision  would  prevent  pizza  par- 
lors, Elks  Clubs,  and  similar  parties  from  being  sued  in  CERCLA  actions  by  respon- 
sible parties  seeking  to  make  a  political  point,  as  has  happened  in  the  past.^ 

Second,  the  Bill  would  make  it  easier  for  EPA  to  enter  into  settlements  with  so- 
called  "de  minimis"  parties — i.e.,  those  parties  that  do  not  qualify  as  de  micromis, 
but  that  nevertheless  contributed  only  minimal  amounts  of  toxic  waste  to  a  site,  as 
determined  by  EPA.i°  These  provisions  should  eliminate  some  of  the  impediments 
to  EPA  in  entering  into  such  settlements  under  current  law. 

Third,  the  Bill  provides  an  exemption  for  bona  fide  (prospective)  purchasers  of 
contaminated  property.  ^  ^  This  provision  would  allow  an  innocent  party  to  purchase 
and  develop  contaminated  property,  without  risk  of  liability,  so  long  as  the  party 
does  not  contribute  to  the  contamination.  We  believe  this  provision  will  encourage 
industrial  development  in  industrial  areas — the  so-called  "brownfields" — rather 
than  in  relatively  pristine  suburban  or  rural  areas,  or  "greenfields." 

Fourth,  the  Bill  creates  a  cap  on  liability  for  the  disposal  of  municipal  solid 
waste.  ^  2  We  generally  support  this  provision,  recognizing  that  municipal  solid  waste 
by  its  nature  is  less  hazardous  than  most  industrial  waste.  Although  NAAG  has  not 
yet  addressed  the  issue.  New  Mexico  is  concerned  that  the  definition  of  municipal 
solid  waste  may  have  inadvertently  been  drafted  too  broadly,  and  may  have  some 
unintended  consequences. 

III.  ALLOCATION 

As  a  further  limitation  on  liability,  the  Administration  Bill  includes  a  new  provi- 
sion establishing  a  detailed,  mandatory  procedure  for  allocating  liability  among  two 
or  more  responsible  parties.  ^^^  The  stated  purpose  of  this  provision  is  to  reduce 
transaction  costs  resulting  from  multi-party  litigation.  Although  NAAG  has  not 
taken  a  position  on  this  provision,  and  there  is  a  wide  divergence  of  opinion  among 
the  attorneys  general  on  its  merits.  New  Mexico  is  concerned  that  this  provision 
will  seriously  delay  the  clean-up  process.  We  are  also  concerned  that  the  funding 
mechanisms  under  this  provision  may  be  inadequate. 

A.  General  Concerns 

When  Congress  passed  CERCLA  in  1980,  and  reauthorized  the  statute  in  1986,  it 
decided  to  place  the  burden  of  allocating  liability  on  the  responsible  parties  them- 
selves, rather  than  on  EPA.  Congress  placed  primary  importance  on  achieving  site 
clean-up,  leaving  allocation  to  be  resolved  later  in  contribution  actions,  i"*  The  allo- 


^  See  generally,  K.  Probst  &  P.  Portney,  Assigning  Liability  for  Superfund  Clean-ups:  An 
Analysis  of  Policy  Options  (Resources  for  the  Future,  June  1992). 

8  S.  1834  §  403(a)  CERCLA  Settlements  with  De  Micromis  Waste  Contributors,  24  Env't.  Rep. 
1939,  1940  (1994). 

^  See  Olmstead,  CERCLA  Settlements  with  De  Micromis  Waste  Contributors,  24  Env't.  Rep. 
1939,  1940,  (1994). 

'o  S.  1834  §  408(k)-^n)  (proposed  revisions  to  section  122(g)  of  CERCLA). 

i>  S.  1834  §  403(a)  (proposed  section  107(aK5XC)  of  CERCLA).  The  Bill  uses  the  term  "prospec- 
tive purchaser,"  which  we  think  is  a  misnomer.  A  prospective  purchaser  would  not  be  liable 
under  current  law.  Only  when  he  or  she  actually  purchases  the  property  does  owner  liability 
attach.  We  therefore  prefer  the  term  "bona  fide  purchaser." 

>2  S.  }834  §  403(a)  (proposed  section  107(aX5)(C)  of  CERCLA). 

's  S.  1834  §  409  (proposed  section  122a  of  CERCLA). 

»*  See  United  States  v.  South  Carolina  Recycling  and  Disposal,  Inc.,  653  F.  Supp.  984,  995 
(D.S.C.  1984),  aff'd  sub  nom.  United  States  v.  Monsanto  Company,  858  F.2d  160  (4th  Cir.  1988), 
cert,  denied,  490  U.S.  1106  (1989)  (apportioning  the  costs  of  clean-up  is  a  matter  "more  appropri- 
ately considered  in  an  action  for  contribution  between  responsible  parties  after  plaintiff  has 
been  made  whole."). 
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cation  provision  of  the  Administration  Bill  represents  a  reversal  of  that  approach.  It 
would  place  the  burden  of  allocating  liability  largely  on  the  Agency,  and  would  gen- 
erally require  that  allocation  be  completed  before  clean-up  can  begin.  We  are  con- 
cerned that  this  burden  will  be  a  substantial  one,  and  one  that  will  drain  EPA  re- 
sources at  the  expense  of  the  more  important  goal  of  getting  sites  cleaned  up.  We 
are  also  concerned  that  the  allocation  process  will  be  a  lengthy  one  that  will  further 
delay  site  clean-up. 

We  further  question  whether  the  allocation  provision  is  necessary.  As  previously 
discussed,  the  Bill  contains  several  provisions  designed  to  limit  the  liability  of  "de 
minimis"  and  other  small  parties  that  tend  to  bear  a  disproportionate  share  of 
transaction  costs.  ^^  These  provisions  would  resolve  or  eliminate  the  liability  of  a 
great  many  small-stake  parties,  particularly  at  large  multi-party  sites,  and  would 
thereby  substantially  reduce  the  burden  and  costs  of  allocation.  Thus,  the  benefits  of 
the  Bill's  allocation  provision,  when  taken  in  conjunction  with  the  other  provisions 
of  the  Bill,  are  of  considerably  less  consequence. 

B.  First  Major  Concern:  Potential  for  Delay 

The  Administration  Bill  provides  a  step-by-step  allocation  procedure  that  must  be 
followed  for  remedial  actions  at  National  Priorities  List  ("NPL")  sites.  EPA  must 
first  notify  the  potentially  responsible  parties  and  the  public  of  the  commencement 
of  the  allocation  procedure.  An  allocator  must  then  be  selected  and  an  allocation 
contract  executed,  information  is  provided  to  the  allocator,  and  additional  responsi- 
ble parties  may  be  identified.  Next,  EPA  prepares  a  final  list  of  responsible  par- 
ties. i«  The  allocator  then  has  180  days  to  issue  a  report,  although  this  period  may 
be  extended  by  up  to  an  additional  90  days.^''  Finally,  the  parties  have  60  days  after 
issuance  of  the  allocator's  report  to  reach  a  settlement  with  EPA.^^  The  allocation 
procedure  is  non-binding.  ^  ^  After  the  allocation  is  completed,  if  the  responsible  par- 
ties are  dissatisfied  with  the  outcome,  they  may  decide  not  to  settle  but  rather  to 
litigate  their  liability.  On  the  other  hand,  if  they  do  settle  based  on  the  allocation, 
the  Bill  provides  that  the  Superfund  will  pay  any  share  the  allocator  determines  is 
an  "orphan"  share  2o_i.e.,  allocable  to  parties  that  are  dissolved,  bankrupt,  or  oth- 
erwise unable  to  pay. 

According  to  the  schedule  set  forth  in  the  Bill,  this  allocation  procedure  would 
take  from  13  to  17  months  to  complete.  In  practice,  the  procedure  is  likely  to  take 
considerably  longer.  This  schedule  stands  in  stark  contrast  to  the  120  day  moratori- 
um period  for  reaching  settlement  under  current  law,  which  is  discretionary  with 
EPA.  21  Although  the  Bill  provides  that  the  allocation  procedure  would  begin  rela- 
tively early  in  the  Superfund  process — within  18  months  after  commencement  of 
the  remedial  investigation  2  2_we  fear  that  the  time  necessary  to  complete  the  proc- 
ess will  more  than  offset  the  time  saved  by  commencing  the  procedure  earlier.  The 
consequence,  we  fear,  will  be  substantial  further  delay  in  starting  Superfund  reme- 
dial actions.  .  •  j-  /  i 
Additional  delay  may  result  because  the  allocation  procedure  is  non-binding  (al- 
though we  recognize  there  would  be  serious  problems  with  binding  allocation).  As 
mentioned  above,  after  the  allocation  is  completed,  if  the  responsible  parties  are  dis- 
satisfied with  the  outcome,  they  may  decide  not  to  settle  but  rather  to  litigate  their 
liability.  Such  a  scenario  is  particularly  likely  at  a  site  with  little  or  no  orphan 
share;  at  such  sites  the  incentive  for  responsible  parties  to  settle  with  EPA  would  be 
essentially  the  same  as  under  current  law. 

A  third  source  of  potential  delay  is  that  the  allocation  provision  may  create  a  dis- 
incentive for  responsible  parties  to  settle  their  liability  at  non-NPL  sites  with  large 
orphan  shares.  Such  parties  may  decide  to  delay  settlement  in  the  anticipation  that 
EPA  will  list  the  site  on  the  NPL,  conduct  an  allocation,  and  draw  on  Superfund 
monies  to  pay  the  orphan  share.  Such  parties  would  thus  obtain  a  reduction  in  li- 
ability by  delaying  clean-up. 


»*  L  Dixon,  D.  Drexner  &  J.  Hammitt,  Private-Sector  Clean-up  Expenditures  and  Transaction 
Costs  at  18  Superfund  Sites  23-24  (RAND  1993). 

>6  S.  1834  §  409  (proposed  section  120a(c)  of  CERCLA). 
>'  S.  1834  §  409  (proposed  section  120a(f)  of  CERCLA). 
>8  S.  1834  §  409  (proposed  section  120a  (bXD  and  (iXD  of  CERCLA). 

19  S.  1834  §  409  (proposed  section  120a  (dXD  of  CERCLA). 

20  S.  1834  §  409  (proposed  section  120a(e)  of  CERCLA). 

21  Section  122(e)  of  CERCLA,  42  U.S.C.  §  9622(e). 

22  S.  1834  §  409  (proposed  section  120a(cX2)  of  CERCLA). 
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C.  Second  Major  Concern:  Inadequacy  of  Funding 

Furthermore,  New  Mexico  is  concerned  that  the  funding  for  orphan  shares  under 
the  allocation  provision  may  not  be  sufficient.  The  Bill  provides  that  if  a  responsible 
party  offers  to  settle  with  EPA  based  on  the  allocation  procedure,  that  party  is 
liable  only  for  its  allocated  share  and  not  for  the  orphan  share.  ^^  The  Bill  also  pro- 
vides that  the  Superfund  will  pay  the  orphan  share  in  any  settlement  based  on  the 
allocation  procedures,  but  only  up  to  a  maximum  of  $300  million  per  fiscal  year.^^ 
The  Bill  provides  no  source  of  funding  for  orphan  shares  if  the  $300  million  is  ex- 
ceeded in  any  fiscal  year.  This  issue  needs  to  be  addressed.  In  any  event.  New 
Mexico  believes  it  is  imperative  that  orphan  shares  not  be  paid  with  funds  other- 
wise earmarked  for  clean-up. 

Nor  does  the  Bill  make  clear  whether  the  Superfund  will  be  used  to  pay  the 
orphan  share  for  sites  addressed  by  States  under  a  delegated  program.  The  Bill  pro- 
vides for  delegation  of  Superfund  authorities  to  States,  either  by  authorization  of 
the  entire  State  program,  or  by  referral  of  responsibilities  for  a  particular  site  or 
sites.  2  5  Under  either  of  these  mechanisms,  the  State  must  have  in  place  an  alloca- 
tion procedure  "substantially  consistent"  with  the  Federal  procedure.^^  It  is  not 
clear,  however,  whether  the  Superfund  will  be  available  to  pay  the  orphan  share  in 
a  delegated  State  allocation.  If  not,  delegation  will  most  often  be  prohibitively  costly 
to  States.  New  Mexico  strongly  urges  Congress  to  clarify  that  the  Superfund  shall 
be  used  to  pay  any  orphan  share  determined  by  an  allocation  conducted  under  a 
delegated  State  program. 

Given  our  concerns  with  the  allocation  provision  of  the  Bill,  New  Mexico  would 
support,  at  a  minimum,  limiting  the  circumstances  under  which  allocation  would  be 
required.  For  example,  the  benefits  of  the  allocation  procedure  are  much  more  ques- 
tionable at  a  site  involving  three  or  four  responsible  parties  than  at  a  site  involving 
several  hundred.  A  minimum  number  of  responsible  parties  greater  than  two  would 
therefore  seem  appropriate  for  mandatory  allocation.  Another  approach  would  be  to 
limit  the  class  of  sites  subject  to  mandatory  allocation.  For  example,  mandatory  al- 
location seems  most  appropriate  for  large  commercial  disposal  facilities  and  least 
appropriate  for  sites  at  which  owners  and  operators  are  the  only  responsible  parties. 
Yet  another  approach  that  New  Mexico  would  much  prefer  would  be  to  begin  clean- 
up first  and  conduct  the  allocation  later.  New  Mexico  would  also  favor  providing  the 
allocator  with  greater  flexibility  in  choosing  the  factors  to  be  considered  in  prepar- 
ing an  allocation.^'' 

IV.  FEDERAL  GOVERNMENT  UABIUTY 

A.  Waiver  of  Sovereign  Immunity 

The  Administration  Bill  includes  strong  language  expressly  waiving  the  Federal 
Government's  sovereign  immunity  for  liability  for  hazardous  waste  sites.  ^^  This 
waiver  of  sovereign  immunity  applies  to  sites  owned  or  operated  by  the  Federal 
Government,  as  well  as  other  sites  where  a  Federal  agency  is  a  responsible  party  as 
a  former  owner  or  operator,  ^^  transporter,  or  generator.  The  Bill  clearly  waives  im- 


23  S.  1834  §  409  (proposed  section  120a(g)(l)  of  CERCLA).  EPA  may  refuse  to  settle  with  a  re- 
sponsible party  based  on  the  allocation  only  if  the  Agency  finds  that  the  allocation  would  not  be 
"fair,  reasonable,  and  in  the  public  interest."  Id. 

2*  S.  1834  §  409  (proposed  section  120a(e)  of  CERCLA). 

"  S.  1834  §  201(a)  (proposed  section  127  of  CERCLA). 

26  S.  1834  §  201(a)  (proposed  section  127  (a)(3)(A)  and  (b)(3)  of  CERCLA). 

2''  Under  section  409  of  the  Bill  (proposed  section  122a(d)(3)  of  CERCLA),  several  factors  are  to 
be  considered  by  the  allocator  in  preparing  an  allocation.  Known  as  the  "Gore  factors,"  these 
considerations  include  the  volume,  toxicity,  and  mobility  of  the  waste,  and  the  culpability  and 
cooperation  of  the  responsible  parties.  The  allocator  must  consider  each  of  these  factors  in  pre- 
paring an  allocation  report,  although  doing  so  may  add  considerable  delay  to  the  procedure.  For 
example,  at  many  sites  the  time  and  effort  necessary  for  a  thorough  consideration  of  waste  tox- 
icity and  mobility,  rather  than  simply  basing  the  allocation  strictly  on  volume,  may  far  out- 
weigh the  benefits  obtained  by  a  marginally  more  precise  allocation.  The  allocator  should  have 
the  flexibility  to  make  such  a  determination,  give  little  or  no  consideration  to  toxicity  and  mo- 
bility, and  thus  potentially  save  substantial  time  and  resources.  See  United  States  v.  Hardage, 
19  Chem.  \Vaste  Lit.  Rep.  (Andrews)  132,  136-37  (W.D.  Okla.  September  22,  1989)  (upholding 
EPA's  decision  not  to  consider  toxicity  in  a  settlement  allocation,  finding  that  the  costs  of  con- 
sidering toxicity  "would  be  prohibitive"). 

2  8  S.  1834  §  403  (c)  (d),  and  (e)  (proposed  revisions  to  section  120  of  CERCLA). 

2  9  We  interpret  this  provision  as  expressly  overruling  the  decisions  in  Rospatch  Jessco  Corp.  v. 
Chrysler  Corp.,  829  F.  Supp.  224  (W.D.  Mich.  1993),  and  Redland  Soccer  Club,  Inc.  v.  Dept.  of  the 
Army,  801  F.  Supp.  1432  (M.D.  Penn.  1992).  These  cases  held  that  the  CERCLA  waiver  of  Federal 
sovereign  immunity  applies  only  to  sites  currently  owned  by  the  Federal  Government. 
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munity  from  liability  for  civil  penalties.  We  strongly  support  these  provisions  of  the 
Bill. 

It  is  extremely  important,  in  our  view,  that  the  CERCLA  liability  scheme  apply  to 
Federal  Government  agencies  on  the  same  basis  as  it  would  to  any  other  responsible 
party.  Although  previous  administrations  have  ostensibly  supported  this  principle, 
Federal  agencies  have  consistently  argued  in  settlement  negotiations  and  in  court 
that  the  Federal  Government  is  not  subject  to  various  provisions  of  CERCLA  and 
other  Federal  environmental  laws.^°  The  Administration's  proposal  should  effective- 
ly preclude  such  arguments.  Because  EPA  is  limited  in  the  extent  to  which  it  can 
enforce  CERCLA  against  other  Federal  agencies,  the  States'  enforcement  role 
against  Federal  facilities  is  relatively  greater.^ ^  We  therefore  find  this  provision 
particularly  important,  a  point  underscored  by  the  large  number  of  Federal  facili- 
ties located  in  the  State  of  New  Mexico. 

B.  Exemptions  and  Limitations  on  Liability 

For  these  same  reasons,  however,  we  are  concerned  that  certain  provisions  of  the 
Administration  Bill  would  create  broad  exemptions  from  liability  for  Federal  agen- 
cies, and  would  limit  the  authority  of  States  to  enforce  Federal  and  State  environ- 
mental laws  at  Federal  facilities.  The  Bill  includes  several  such  provisions. 

First,  the  Bill  includes  a  broad  exception  from  the  waiver  of  sovereign  immunity 
for  "uniquely  governmental  actions."  ^^  The  Bill  enumerates  two  examples  of  such 
"uniquely  governmental  actions":  Federal  regulation  of  the  national  economy  in 
connection  with  war,^^  and  Federal  actions  taken  in  response  to  a  national  disaster. 
Both  of  these  examples  are,  we  believe,  appropriate  exceptions  to  the  waiver  of  sov- 
ereign immunity.  However,  because  these  examples  are  prefaced  by  the  words  "such 
as,"  the  Bill's  broad  exception  clearly  is  not  limited  to  these  examples.  The  excep- 
tion for  "uniquely  governmental  actions"  thus  could  be  interpreted  to  apply  to  vir- 
tually all  Federal  activities.  We  therefore  oppose  the  exception  as  far  too  broad. 

Second,  the  Bill  includes  an  exemption  from  liability  for  undefined  "activities" 
conducted  on  property  owned  by  the  United  States  that  result  in  the  release  or 
threatened  release  of  a  hazardous  substance.^*  The  exemption  is  limited  to  activi- 
ties that  occurred  prior  to  1976  and  were  conducted  pursuant  to  Federal  law,  and  it 
applies  only  if  the  Federal  Government  did  not  cause  or  contribute  to  the  release  or 
threatened  release.  Despite  these  limitations,  the  exemption  is  vague  and  is  suscep- 
tible to  a  broader  interpretation  than  we  believe  is  intended.  We  understand  that 
the  exemption  is  intended  only  to  cover  mining  activities  conducted  on  Federally 
owned  lands  prior  to  enactment  of  the  Federal  Lands  Policy  Management  Act  of 
1976.  The  exemption  should  be  narrowly  drafted  to  limit  its  scope  to  these  circum- 
stances. 

Third,  the  Federal  facilities  provision  of  the  Bill  seems  to  limit  the  applicability  of 
State  authority  to  facilities  "currently"  owned  by  Federal  agencies.  ^^  The  intent  of 
this  proposed  amendment  is  obscure  at  best,  but  it  might  be  interpreted  as  preserv- 
ing Federal  sovereign  immunity  for  sites  formerly  owned  or  operated  by  a  Federal 
agency  at  the  time  of  disposal.  We  doubt  that  this  result  was  intended,  as  it  is  in- 
consistent with  other  provisions  of  the  Bill.  This  proposed  amendment  should  there- 
fore be  eliminated. 

Finally,  the  Administration  Bill  generally  would  preempt  State  law  otherwise  ap- 
plicable to  NPL  sites,  and  proposed  NPL  sites,  that  are  not  delegated  to  State  pro- 
grams.^^  This  issue  is  more  of  a  "State  role"  issue  than  a  "liability"  issue,  and  is 


="'See  U.S.  Department  of  Energy  v.  Ohio,  503  U.S.—,  118  L.  Ed.  2d  255  (1992),  in  which  the 
Court  held  that  the  Federal  Government  is  immune  from  claims  for  civil  penalties  for  violations 
of  the  Resource  Conservation  and  Recovery  Act  (RCRA)  and  the  Clean  Water  Act.  The  Court 
found  that  Congress  had  not  expressed  a  "clear  and  unequivocal"  waiver  of  such  immunity.  Id. 
at  269.  Congress  responded  by  enacting  the  Federal  Facilities  Compliance  Act  of  1992  (FFCA), 
P.L.  102-386,  106  Stat.  1505,  amending  RCRA  to  expressly  waive  any  sovereign  immunity  of  the 
Federal  Government  for  civil  penalties.  The  Administration  bill  is  modelled  on  the  provisions  of 
the  FFCA. 

="  See,  e.g..  United  States  v.  Colorado.  990  F.2d  1565  (10th  Cir.  1993),  cert,  denied,  62  U.S.L.W. 
3488  (January  24,  1994)  (No.  93-786). 

=»2  S.  1834  §  403(d)(2)  (proposed  section  120(a)(1)  of  CERCLA). 

^^  This  enumerated  exemption  would  overrule  the  decision  in  United  States  v.  FMC  Corp.,  10 
F.3d  987, (3d  Cir.  1993). 

3*  S.  1834  §  403(a)  (proposed  section  107(a)(5)(D)  of  CERCLA). 

35  S.  1834  §  403(e)  (proposed  revision  to  section  120(a)(4)(D)  of  CERCLA)  (emphasis  added). 

36  S.  1834  §  201(a)  (proposed  section  127(1)  of  CERCLA).  This  section  provides  that  "[a]  State 
does  not  have  authority,  except  pursuant  to  this  section  [relating  to  delegation],  to  take  or  order 
a  response  action,  or  any  other  action  relating  to  releases  or  threatened  releases,  at  any  facility 
listed  or  proposed  for  listing  on  the  [NPL]." 
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therefore  beyond  the  scope  of  my  statement.  We  are  nevertheless  very  concerned 
that  this  approach  would  eliminate  State  enforcement  authority  at  many  Federal 
facilities,  the  very  facilities  over  which  EPA  enforcement  authority  is  weakest.  The 
result  may  be  a  void  in  meaningful  enforcement  over  Federal  NPL  sites. 

V.  LIABIUTY  FOR  RELEASE  OF  POLLUTANTS  OR  CONTAMINANTS 

The  Administration  Bill  would  clearly  provide  that  CERCLA  liability  applies  to 
releases  of  "pollutants  or  contaminants."  ^^  EPA  has  the  authority  under  current 
law  to  respond  to  releases  of  pollutants  or  contaminants  which  may  present  an  im- 
minent and  substantial  endangerment  to  public  health  or  welfare.^*  Several  courts 
have  held,  however,  that  current  law  does  not  impose  liability  for  releases  of  pollut- 
ants or  contaminants.  According  to  these  decisions,  liability  extends  only  to  releases 
of  hazardous  substances.''^ 

New  Mexico  supports  this  amendment,  which  would  serve  to  fill  a  significant  gap 
in  the  statutory  scheme.  Many  substances  that  do  not  fall  within  the  definition  of 
"hazardous  substance" — and  hence  may  be  outside  the  CERCLA  liability  scheme — 
can  nevertheless  be  highly  detrimental  to  human  health  and  the  environment  once 
released. 

A.  Inadequacy  of  Current  Law 

The  1991  Sacramento  River  spill  provides  a  vivid  illustration  of  the  inadequacy  of 
current  law.  On  July  14  of  that  year,  a  Southern  Pacific  Railroad  tank  car  derailed 
near  Lakeland,  CA  and  fell  25  feet  down  a  rocky  embankment  into  the  Sacramento 
River.  The  tank  car  ruptured  and  spilled  19,500  gallons  of  metam  sodium,*"  a  pow- 
erful herbicide  and  soil  fumigant,  into  the  river.  Some  200  people  were  treated  for 
eye  and  skin  irritation  and  other  ailments  resulting  from  the  spill.  Nearby  Inter- 
state 5  was  closed  and  the  area  was  evacuated.  The  spill  killed  fish  and  other  aquat- 
ic biota  and  vegetation  as  far  away  as  30  miles  downstream.  Metam  sodium  is  not  a 
CERCLA  hazardous  substance  and  Southern  Pacific  therefore  was  not  subject  to 
CERCLA  liability  for  the  spill  under  current  caselaw.  Metam  sodium  is,  however,  a 
pollutant  or  contaminant. 

Further  examples  can  be  found  in  the  State  of  New  Mexico.  We  have  several 
mining  sites  in  New  Mexico  that  have  released  high  levels  of  sulfates  into  ground- 
water, rendering  the  groundwater  unsuitable  for  human  consumption.  Similarly,  we 
have  a  number  of  sites  at  which  munitions  were  manufactured  or  disposed,  result- 
ing in  the  release  of  nitrate  contamination  into  groundwater.  Neither  sulfate  nor 
nitrate  is  a  hazardous  substance  under  CERCLA,  although  they  may  be  detrimental 
to  health  or  the  environment.  Nitrate,  for  example,  is  a  serious  health  concern  in 
drinking  water.  Infants  are  particularly  susceptible  to  adverse  health  effects  from 
nitrate.*  1  EPA  has  set  health-based  maximum  contaminant  levels  ("MCL's")  for  ni- 
trate under  the  Safe  Drinking  Water  Act.*''  EPA  has  also  proposed  a  health-based 
MCL  for  sulfate.*  =*  But,  again,  neither  nitrate  nor  sulfate  is  a  CERCL  hazardous 
substance.  Each  is,  however,  a  pollutant  or  contaminant. 

Still  another  example  can  be  found  in  the  State  of  Colorado.  Several  toxic  nerve 
agents  have  been  released  into  groundwater  from  the  Rocky  Mountain  Arsenal  near 
Denver.  One  by-product  of  the  manufacture  of  nerve  gas,  diisopropyl  methylphos- 
phonate  (DIMP),  has  contaminated  some  30  square  miles  of  aquifer  in  a  plume  ex- 
tending well  beyond  the  Arsenal  boundary.  Although  EPA  has  issued  a  health  advi- 
sory for  this  substance  pursuant  to  the  Safe  Drinking  Water  Act,**  it  is  not  a  "haz- 


*'  S.  1834  §  404(g)  (proposed  revisions  to  section  107(a)  of  CERCLA).  The  term  "pollutants  or 
contaminants"  is  defined  in  section  101(33)  of  CERCLA,  42  U.S.C.  §  9601(33). 

38  Section  104(a)(1)(B)  of  CERCLA,  42  U.S.C.  §  9604(aXl)(B). 

39  Apache  Powder  Co.  v.  United  States,  968  F.2d  66,  69  n.3  (D.C.  Cir.  1992),  Eagle-Picher  Indus- 
tries V.  U.S.  Environmental  Protection  Agency,  759  F.2d  922,  932  (D.C.  Cir.  1985). 

*°  Metam  sodium  (or  metham  sodium)  is  the  common  trade  name  for  sodium  methyldithiocar- 
bamate. 

*'See  EPA  Final  Rule,  56  F.R.  3526,  3537-38  (January  30,  1991).  In  revising  the  drinking 
water  standard  for  nitrate,  EPA  stated:  EPA  based  the  [standard]  on  the  toxicity  of  nitrate  in 
humans  due  to  the  reduction  of  nitrate  to  nitrite  in  the  human  body.  By  reacting  with  hemoglo- 
bin, nitrite  forms  methemoglobin  (met  Hb),  which  will  not  transport  oxygen  to  the  tissues  and 
thus  can  lead  to  asphyxia  (i.e.,  blue  babies)  which,  if  sufficiently  severe,  can  lead  to  death.  Id.  at 

*2'40C.F.R.  §141.11. 
"  55  F.R.  30370  (July  25,  1990). 

**  Environmental  Protection  Agency,  Office  of  Drinking  Water,  Health  Advisory  on  Diisopro- 
pyl Methylphosphonate  (DIMP)  (January  1989). 
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ardous  substance"  under  CERCLA.  Colorado  has  been  providing  bottled  water  to 
some  450  residents  living  in  the  area  of  the  contaminant  plume,  at  considerable  ex- 
pense. Unless  CERCLA  is  amended  expressly  to  extend  liability  to  releases  of  pollut- 
ants or  contaminants,  it  is  not  clear  whether  Colorado  can  recover  these  costs. 

In  addition,  current  CERCLA  clean-up  standards  mandate  that  remedial  actions 
attain  a  degree  of  clean-up  of  pollutants  and  contaminants  which  assures  protection 
of  human  health  and  the  environment.*^  Likewise,  the  Administration  Bill  would 
require  EPA  to  promulgate  national  generic  clean-up  levels  for  specific  pollutants 
and  contaminants.*^  It  is  anomalous  to  require  EPA  or  State  agencies  to  clean  up 
pollutants  and  contaminants,  but  to  preclude  the  agencies  from  recovering  the  coste 
of  such  clean-up. 

B.  Proposed  Amendment  is  Limited  in  Scope 

Further,  the  proposed  extension  of  liability  to  cover  pollutants  or  contaminants 

would    not    have    the    extreme    consequences    that   some    critics    have   suggested. 

CERCLA  currently  includes  a  definition  of  "pollutant  or  contaminant,"  and  that 

definition  limits  its  scope: 

The  term  "pollutant  or  contaminant"  shall  include,  but  not  be  limited  to,  any 
element,  substance,  compound,  or  mixture,  including  disease-causing  agents, 
which  after  release  into  the  environment  and  upon  exposure,  ingestion,  inhala- 
tion, or  assimilation  into  any  organism,  either  directly  from  the  environment  or 
indirectly  by  ingestion  through  food  chains,  will  or  may  reasonably  be  anticipat- 
ed to  cause  death,  disease,  behavioral  abnormalities,  cancer,  genetic  mutation, 
physiological  malfunctions,  (including  malfunctions  in  reproduction),  or  physical 
deformations  in  such  organisms  or  their  offspring;  except  that  the  term  "pollut- 
ant or  contaminant"  shall  not  include  petroleum,  including  crude  oil  or  any 
fraction  thereof  which  is  not  otherwise  specifically  listed  or  designated  as  a  haz- 
ardous substance  under  subparagraphs  (A)  through  (F)  of  paragraph  (14)  and 
shall  not  include  natural  gas,  liquefied  natural  gas,  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and  such  synthetic  gas).*'' 

In  any  action  for  the  release  of  a  pollutant  or  contaminant,  the  plaintiff  would 
need  to  show  that  the  substance  actually  met  this  statutory  definition.  Furthermore, 
as  mentioned  above,  EPA  may  respond  to  releases  of  pollutants  or  contaminants 
only  if  such  release  may  present  an  imminent  and  substantial  endangerment  to  the 
public  health  or  welfare.** 

By  providing  for  liability  for  releases  of  pollutants  or  contaminants,  the  Bill 
would  not  impose  liability  on  farmers  for  the  use  of  pesticides  or  fertilizers,  as  has 
been  suggested.  CERCLA  specifically  exempts  any  person  from  liability  for  the  ap- 
plication of  a  pesticide  registered  pursuant  to  Federal  pesticide  law.*^  Similarly, 
CERCLA  excludes  from  the  definition  of  a  release  the  normal  application  of  fertiliz- 
er. ^°  New  Mexico  would,  however,  recommend  an  amendment  to  the  exemption  for 
municipal  solid  waste  to  cover  releases  of  nitrate  from  septic  tanks. 

VI.  MISCELLANEOUS  PROVISIONS  NOT  RELATED  TO  LIABILITY 

I  would  like  to  take  the  opportunity  to  address  three  additional  CERCLA  reau- 
thorization issues,  not  directly  related  to  liability,  which  NAAG  believes  are  also  of 
major  importance. 

A.  Cost  Recovery 

The  Administration  Bill  includes  a  provision  to  clarify  that  recoverable  response 
costs  include  indirect  costs  and  the  costs  of  overseeing  response  actions  conducted  by 
private  parties.^'  NAAG  strongly  supports  this  clarification.  On  March  21,  1994, 


"5  Section  121(d)(1)  of  CERCLA,  42  U.S.C.  §  9621(d)(1). 

"«  S.  1834  §  502  (proposed  section  121(d)92)  of  CERCLA). 

"^  Section  101(33)  of  CERCLA,  42  U.S.C.  §  9601(33)  (emphasis  added).  This  definition  was  added 
by  the  1986  amendments  and  is  out  of  alphabetical  order.  Consequently,  it  is  often  overlooked. 

■»«  Section  104(a)(1)(B)  of  CERCLA,  42  U.S.C.  §  9604(a)(1)(B).  Similarly,  the  National  Contingen- 
cy Plan  ("NCP")  limits  the  definition  of  "pollutants  or  contaminants"  to  those  that  "may 
present  an  imminent  and  substantial  danger  to  public  health  or  welfare."  40  C.F.R.  §  300.5.  Ac- 
tions for  response  costs  brought  "by  any  other  person"  under  section  107(a)(4KB)  of  CERCLA 
must  be  "consistent  with"  the  NCP.  42  U.S.C.  §  9607(a)(4KB). 

"9  Section  107(i)  of  CERCLA,  42  U.S.C.  §  9607(i). 

50  Section  101(22)(D)  of  CERCLA,  42  U.S.C.  §  9601(22)(D). 

51  S.  1834  §  404(d)  (proposed  revisions  to  section  107(a)(4)(A)  of  CERCLA). 
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NAAG  adopted  a  resolution  urging  Congress  to  amend  CERCLA  to  expressly  pro- 
vide, as  clarification  of  existing  law,  that  oversight  costs  are  recoverable.  I  would 
like  to  submit  a  copy  of  that  Resolution  to  be  included  in  the  record. 

This  amendment  would  help  ensure  that  State  and  Federal  agencies  are  fully  re- 
imbursed for  their  costs  in  responding  to  releases  of  hazardous  substances.  It  would 
also  help  ensure  that  responsible  parties  that  have  settled  with  Federal  and  State 
agencies  to  pay  oversight  costs  incurred  in  connection  with  response  actions  will  be 
able  to  seek  contribution  for  those  oversight  costs  from  non-settling  responsible  par- 
ties. The  amendment  is  intended  to  overrule  the  recent  decisions  holding  that  over- 
sight costs  are  not  recoverable  absent  an  express  statutory  provision.  ^^  We  would 
suggest,  as  an  additional  clarification,  expressly  providing  that  legal  costs  are  recov- 
erable. 

B.  Natural  Resource  Damages 

Although  the  Administration  Bill  does  not  include  any  provisions  related  to 
claims  for  damages  to  natural  resources,  the  issue  is  one  of  considerable  importance 
to  the  State  attorneys  general.  Several  States  have  been  quite  active  in  pursuing 
natural  resource  damage  claims,  ahead  of  even  the  Federal  Government.  On  March 
21,  1994,  NAAG  adopted  a  resolution  urging  Congress  to  amend  CEJRCLA,  as  de- 
scribed below,  to  make  natural  resource  damage  claims  less  complicated,  to  reduce 
the  amount  of  litigation  likely  to  result  from  such  claims,  and  to  ensure  that  trust- 
ees are  able  to  recover  fully  their  costs  in  developing  and  bringing  such  claims.  I 
would  like  to  submit  a  copy  of  that  Resolution  to  be  included  in  the  record.  NAAG 
proposes  the  following  amendments  to  the  CERCLA  provisions  dealing  with  natural 
resource  damages. 

1.  Record  Review.  First,  we  propose  that  CERCLA  be  amended  to  provide  for  an 
administrative  record  for  assessment  and  restoration  decisions  by  Federal,  State, 
and  Indian  tribe  trustees,  and  that  judicial  review  of  such  decisions  be  limited  to  the 
administrative  record  on  the  arbitrary  and  capricious  standard.  Such  a  provision 
would  greatly  reduce  the  amount  of  litigation — and  transaction  costs — likely  to 
result  from  a  claim  for  damages  to  natural  resources.  It  would  also  allow  greater 
public  participation  in  damage  assessment  and  restoration  decisions.  Such  a  provi- 
sion would  also  be  consistent  with  section  113(j)  of  CERCLA,^''  which  provides  for 
record  review  of  EPA  decisions  on  response  actions. 

Although  we  believe  that  record  review  is  the  proper  standard  for  judicial  review 
of  trustee  decisions  under  current  law,  the  issue  is  not  clearly  settled.^*  Without 
administrative  record  review,  defendants  in  many  natural  resource  damage  cases 
can  be  expected  to  challenge  the  trustee's  damage  assessments  and  restoration  plans 
and  the  underlying  methodologies  in  court,  and  to  promote  their  own  damage  as- 
sessment and  restoration  plans.  Trial  is  likely  to  consist  of  each  side  presenting 
competing  damage  assessments  and  restoration  plans,  each  based  on  differing  meth- 
odologies, and  each  supported  by  batteries  of  opposing  expert  witnesses.  ^^ 

Moreover,  without  a  record  review  provision,  both  the  trustee  and  the  responsible 
parties  are  likely  to  seek  to  withhold  their  scientific  studies  and  expert  reports  as 
privileged,  as  was  done  in  the  Exxon  Valdez  litigation,  making  meaningful  public 
participation  impossible.  If,  on  the  other  hand,  an  administrative  record  is  mandat- 
ed, each  side  will  have  a  strong  incentive  to  submit  its  studies  and  reports  into  the 


52  United  States  v.  Rohm  and  Haas  Co.,  2  F.3d  1265,  1275-79  (3d  Cir.  1993),  (EPA  is  not  enti- 
tled to  recover  oversight  costs);  Central  Maine  Power  Co.  v.  F.J.  O'Connor  Co.,  No.  91-0251-B  (D. 
Me.  November  8,  1993)  (responsible  party  that  settled  with  EPA  for  oversight  costs  is  not  enti- 
tled to  recover  those  costs  from  other  responsible  parties). 

"42U.S.C.  §9613(j). 

^^  To  date,  no  court  has  addressed  the  standard  of  review  in  a  case  for  damages  to  natural 
resources.  Several  courts  have  addressed  the  issue  in  cases  for  CERCLA  response  actions,  but 
with  differing  results.  Compare  United  States  v.  Seymour  Recycling  Corp.,  679  F.  Supp.  859,  861 
(S.D)  Ind.  1987)  (judicial  review  of  EPA  response  actions  limited  to  the  administrative  record  on 
the  arbitrary  and  capricious  standard)  with  United  States  v.  Hardage,  663  F.  Supp.  1280  (D. 
Okla.  1987)  (EPA's  remedy  decision  subject  to  de  novo  review  because  the  1986  amendment  to 
CERCLA  adding  a  record  review  provision  is  not  retroactive;  the  CERCLA  record  review  provi- 
sion does  not  apply  to  actions  for  injunctive  relief;  and  the  United  States  was  seeking  the  same 
relief  under  section  7003  of  the  Resource  Conservation  and  Recovery  Act,  which  has  no  record 
review  provision)  and  United  States  v.  Ottati  &  Goss,  Inc.,  900  F.2d  429,  434-36  (1st  Cir.  1990) 
(the  CERCLA  record  review  provision  does  not  apply  to  actions  for  injunctive  relief). 

5*  See  United  States  v.  Hardage,  740  F.  Supp.  1460,  1462  (W.D.  Okla.  1989)  (after  having  ruled 
that  the  remedy  selected  by  EPA  for  the  clean-up  of  the  Royal  Hardage  Superfund  site  would  be 
reviewed  de  novo,  the  court  was  presented  with  "competing  remedies"  each  supported  by  dozens 
of  opposing  expert  witnesses). 
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record  to  be  considered  by  the  court.  A  much  more  open  and  efficient,  less  litigious 
process  will  result.^® 

I  would  like  to  submit  for  the  record  the  Appendix  to  a  March  1992  Federal  Regis- 
ter notice,  issued  by  the  National  Oceanic  and  Atmospheric  Administration 
("NOAA"),  and  a  letter  from  John  Farrington  of  the  Woods  Mole  Oceanographic  In- 
stitute to  the  National  Academy  of  Sciences,  both  addressing  this  issue. 

2.  Statute  of  Limitations.  Second,  we  propose  that  CERCLA  be  amended  to  pro- 
vide that  claims  for  damages  to  natural  resources  must  be  brought  within  3  years  of 
the  completion  of  a  damage  assessment.  Such  an  amendment  would  eliminate  the 
anticipated  litigation  over  interpretation  of  the  current  ambiguous  CERCLA  statute 
of  limitations  for  natural  resource  damage  claims.  Such  an  amendment  would  also 
be  consistent  with  the  statute  of  limitations  for  natural  resource  damage  claims  in 
the  Oil  Pollution  Act  of  1990  ("OPA")." 

As  it  currently  reads,  the  statute  of  limitations  provision  in  CERCLA  provides 
that,  except  for  sites  listed  on  the  NPL  or  otherwise  scheduled  for  a  remedial  action, 
an  action  for  natural  resource  damages  must  be  brought  within  3  years  after  the 
later  of  either  "the  date  of  the  discovery  of  the  loss  and  its  connection  with  the  re- 
lease in  question,"  or  the  date  on  which  the  Department  of  interior  ("DOI")  regula- 
tions are  "promulgated."  ^^  Each  of  these  prongs  is  sufficiently  ambiguous  to  engen- 
der considerable  litigation.  The  first  prong  is  extremely  vague;  only  in  unusual  cir- 
cumstances will  this  language  clearly  indicate  a  precise  date.  What  constitutes  "dis- 
covery of  the  loss"  and  "its  connection  with  the  release"  is  subject  to  a  wide  range 
of  interpretations.  Further,  although  DOI  has  taken  the  position  that  the  regula- 
tions are  not  "promulgated"  until  the  comprehensive  regulations  are  in  place,^^  re- 
sponsible parties  have  argued  that  the  second  prong  is  also  ambiguous  given  the 
piecemeal  promulgation  of  the  DOI  natural  resource  damage  assessment  regula- 
tions. ^° 

Moreover,  the  statute  of  limitations  frequently  puts  the  trustee  in  the  awkward 
position  of  bringing  an  action  for  natural  resource  damages  before  a  damage  assess- 
ment has  been  completed  and  hence  before  the  trustee  can  articulate  the  relief  it  is 
seeking.  Until  the  damage  assessment  has  been  completed  and  a  restoration  plan  is 
in  place,  it  is  not  possible  to  quantify  the  damages.®^ 

3.  Enforcement  and  Oversight  Costs.  Third,  we  propose  that  CERCLA  be  amended 
to  clarify  that  trustees  are  entitled  to  recover  from  liable  parties  their  enforcement 
costs,  including  attorney  costs,  in  bringing  natural  resource  damage  claims,  their 
oversight  costs  in  monitoring  restoration  work  done  by  responsible  parties,  and 
their  administrative  or  indirect  costs.  Such  an  amendment  will  ensure  that  trustees 
are  able  to  recover  fully  the  costs  of  asserting  damage  claims  and  restoring  natural 
resources. 

Although  any  enforcement  costs  a  trustee  incurs  should  be  recoverable  under  cur- 
rent law,  the  courts  have  been  very  reluctant  to  award  attorney  costs  absent  an  ex- 
plicit statutory  provision.®^  Similarly,  at  least  two  courts  have  recently  held  that 
government  oversight  costs  in  monitoring  responsible  party  response  actions  are  not 
recoverable.®^ 


*®  For  a  good  discussion  of  this  issue,  see  NOAA  Notice  of  Proposed  Rulemaking,  57  F.R.  8964, 
8987-88  (Appendix  III— Judicial  Review  of  the  Assessment/ Restoration  Process)  (March  13, 
1992).  See  also,  letter  from  Dr.  John  M.  Farrington,  Woods  Hole  Oceanographic  Institute,  to  Dr. 
Frank  Press,  National  Academy  of  Sciences,  dated  July  10,  1989.  Dr.  Farrington  worked  on  nat- 
ural resources  restoration  planning  following  the  Exxon  Valdez  oil  spill.  In  his  letter  at  page  2, 
he  laments  the  "nondisclosure  instructions'  from  the  attorneys  handling  the  litigation,  which 
he  asserts  reduced  the  effectiveness  of  scientific  research.  Both  of  these  documents  are  attached 
hereto  and  submitted  for  the  record. 

"  Section  1017(f)(1)  of  OPA,  33  U.S.C.  §  2717(f)(1). 

58  Section  113(g)(1)  of  CERCLA,  42  U.S.C.  §  9613(g)(1). 

59  DOI  Notice  of  Proposed  Rulemaking,  56  F.R.  19752,  19773  (April  29,  1991);  DOI  Reopening 
of  Comment  Period,  58  F.R.  39328,  39354  (July  22,  1993);  DOI  Final  Rule,  59  F.R.  14262  (March 
25,  1994). 

60  See  United  States  v.  City  of  Seattle,  33  Env't  rep.  Cas.  (BNA)  1549,  1550  (W.D.  Wash.  1991). 
«'  See  United  States  v.  Hardage.  663  F.  Supp.  1280,  1283  (W.D.  Okla.  1987),  in  which  the  court 

"strongly  admonished  the  government"  for  having  brought  an  action  for  injunctive  relief  under 
CERCLA  that  was  "premature  and  violated  Rule  11,  F.R.  Civ.  P."  because  the  government  "was 
unable  to  articulate  the  nature  of  the  relief  it  sought." 

62  See  Stanton  Road  Associates  v.  Lohrey  Enterprise,  984  F.2d  1015,  1017-020  (9th  Cir.  1993); 
Key  Tronic  Corp.  v.  United  States,  984  F.2d  1025,  1027  (9th  Cir.  1993),  cert  granted,  62  U.S.L.W. 
3405  (December  13,  1993)  (No.  93-376)  (attorney  costs  not  recoverable  under  section  107(aK4)(B) 
of  CERCLA  absent  an  express  statutory  provision). 

"^  See  supra  note  52. 


411 

4.  Regional  Restoration  Plans.  Fourth,  we  propose  that  CERCLA  be  amended  to 
clarify  the  authority  of  trustees  to  apply  damage  awards  to  a  regional  restoration 
plan  for  a  specific  area  or  ecosystem.  Such  an  amendment  would  clearly  allow  the 
trustee  to  pool  several  relatively  small  recoveries  and  apply  them  to  a  geographic 
area,  such  as  a  bay,  estuary,  wetland,  watershed,  aquifer,  or  habitat,  thus  achieving 
a  more  comprehensive  restoration  than  would  have  been  possible  through  a  smaller, 
more  segmented  approach.  This  regional  restoration  approach  is  provided  for  in  the 
natural  resource  damage  assessment  regulations  recently  proposed  by  NOAA.®* 
Given  that  CERCLA  mandates  that  natural  resource  damage  awards  may  be  used 
"only  to  restore,  replace,  or  acquire  the  equivalent  of  such  natural  resources,"  ^^  it 
would  be  useful,  and  would  possibly  avoid  unnecessary  litigation,  to  clarify  the  au- 
thority for  a  regional  or  ecosystem  restoration  approach. 

5.  Funding.  Finally,  we  propose  that  CERCLA  be  amended  to  make  Superfund 
monies  available  to  Federal,  State,  and  Indian  tribe  trustees  for  assessing  damages 
to  natural  resources  and  conducting  restoration  activities.  In  March  1987,  NAAG 
adopted  a  Resolution  urging  Congress  to  provide  for  such  funding,  which  I'd  like  to 
include  in  the  record. 

Section  111(c)  (1)  and  (2)  of  CERCLA  ^«  expressly  provides  that  Superfund  monies 
may  be  used  to  conduct  natural  resource  damage  assessments  and  to  restore,  reha- 
bilitate, replace,  or  acquire  the  equivalent  of  damaged  natural  resources.  This  provi- 
sion is  contradicted,  however,  by  section  517  of  the  Superfund  Amendments  and  Re- 
authorization Act  of  1986  ("SARA"),  which  amends  section  9507(c)(1)  of  the  Internal 
Revenue  Code.  As  amended,  that  section  provides  that  Superfund  monies  shall  be 
available  only  for  purposes  "other  than"  the  purposes  set  forth  in  section  111(c)  (1) 
and  (2).  6  7 

Given  this  limitation  it  is  extremely  difficult  for  trustees  to  fund  natural  resource 
damage  assessments.  Consequently,  most  States  are  not  conducting  assessments  and 
an  important  goal  of  CERCLA  is  not  being  met.  Moreover,  trustees  usually  lack  suf- 
ficient information  to  provide  responsible  parties  with  a  covenant  not  to  sue  for  nat- 
ural resource  damage  claims  until  after  an  assessment  has  been  done.  Thus,  respon- 
sible parties  are  often  prevented  from  fully  settling  their  CERCLA  liability  at  the 
time  of  implementation  of  the  remedial  action. 

C.  Sovereign  Interests  in  Natural  Resources 

The  Administration  Bill  exempts  Federal,  State,  and  municipal  governments  from 
liability  based  solely  on  ownership  of  a  road  or  other  public  transportation  route.®® 
A  rather  similar  exemption  has  been  proposed  for  any  liability  based  solely  on  sov- 
ereign interests  in  natural  resources  held  by  States  in  public  trust.  On  March  21, 
1994,  NAAG  adopted  a  resolution  urging  Congress  to  amend  CERCLA  to  expressly 
clarify  that  liability  does  not  attach  to  such  ownership.  I  would  like  to  submit  a 
copy  of  that  Resolution  to  be  included  in  the  record. 

Many  States  hold  title  to  the  beds  of  their  navigable  waters  as  an  inherent  at- 
tribute of  sovereignty.  Similarly,  under  Federal  law,  coastal  States  hold  title  to 
coastal  waters,  and  the  underlying  lands,  three  miles  from  the  shoreline.  These 
waters  are  held  in  public  trust  for  commerce,  navigation,  fisheries,  and  recreation 
and  may  not  be  freely  alienated.®®  In  addition,  many  western  States  hold  title  to 
groundwater  under  the  State  constitution. 

In  several  cases  brought  by  State  trustees  for  damages  to  natural  resources,  re- 
sponsible parties  have  filed  counterclaims  based  on  State  ownership  of  lands  and 
waters  held  in  public  trust.  The  imposition  of  liability  on  a  State  solely  by  virtue  of 
its  sovereign  ownership  of  public  trust  lands  and  waters  would  be  illogical  and  con- 
trary to  the  purposes  of  CERCLA.  States  are  authorized  as  trustees  to  seek  damages 
for  injury  or  loss  of  natural  resources.  Under  the  construct  asserted  by  these  respon- 
sible parties,  every  time  a  State  seeks  to  impose  liability  for  damages  to  natural  re- 
sources it  owns,  it  would  be  liable  as  an  owner  under  CERCLA.  Such  a  result  would 
defeat  the  purpose  of  allowing  State  trustees  to  recover  damages  for  injuries  to  its 
natural  resources. 


S4  NOAA  Proposed  Rules,  59  F.R.  1062,  1069,  1089,  and  1171  (January  7,  1994)  (to  be  codified 
at  15C.F.R.  §  990.16(c)). 

«5  Section  107(f)(1)  of  CERCLA,  42  U.S.C.  §  9607(0(1). 

66  42  U.S.C.  §  9611(c)  (1)  and  (2). 

67  26U.S.C.  §9507(cKl). 

68  S.  1834  §  403(a)  (proposed  section  107(aX5XE)  of  CERCLA). 

69  Illinois  Central  R.R.  Co.  v.  Illinois,  146  U.S.  387(1892). 


412 

CONCLUSION 

The  foregoing  is  not  intended  as  an  exhaustive  discussion  of  our  concerns  with  the 
Bill.  We  have  tried  to  focus  on  the  issues  most  pertinent  to  today's  hearings.  NAAG, 
as  well  as  New  Mexico,  are  continuing  to  review  the  Bill  and  we  may  wish  to  sup- 
plement the  record  at  a  later  date.  The  New  Mexico  Environment  Department  has 
additional  concerns,  particularly  regarding  State  roles,  which  they  are  providing 
through  the  Association  of  State  and  Territorial  Solid  Waste  Management  Offices 
(ASTSWMO). 

That  concludes  my  prepared  statement.  I'll  be  happy  to  take  any  questions  you 
mav  have. 
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NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Adopted 

Spring  Meeting 
March  20-22,  1994 
Washington,  D.C. 

RESOLUTION 

RECOVERY  OF  OVERSIGHT  COSTS  UNDER  CERCLA 


WHEREAS,  the  Superfund  program  implemented  under  the  federal  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  (CERCLA)  and  under  comparable 
state  laws  is  of  critical  importance  to  assure  protection  of  public  health  and  the  environment 
from  uncontrolled  releases  of  hazardous  substances  at  thousands  of  sites  throughout  the  country; 

WHEREAS,  the  Attorneys  General  of  the  states  have  significant  responsibilities  in  the 
enforcement  of  state  programs  including  actions  to  compel  those  responsible  for  environmental 
contamination  to  take  necessary  cleanup  actions  and  to  reimburse  the  states  for  publicly-funded 
cleanup  actions; 

WHEREAS,  an  important  aspect  of  the  CERCLA  liability  scheme  is  the  ability  of  states 
to  recover  from  responsible  parties  the  States'  costs  in  overseeing  response  work  performed  by 
responsible  parties;  and 

WHEREAS,  recent  court  decisions  have  declined  to  award  government  oversight  costs, 
holding  that  such  costs  are  not  "response  costs"  under  CERCLA. 

NOW,  THEREFORE,  BE  IT  RESOLVED  THAT  THE  NATIONAL  ASSOCIATION 
OF  ATTORNEYS  GENERAL: 

(1)  urges  Congress  to  amend  CERCLA  to  claiify  that  oversight  costs  are  recoverable 
response  costs;  and 

(2)  authorizes  its  Executive  Director  and  General  Counsel  to  send  this  resolution  to 
the  appropriate  Congressional  Committees,  to  the  Administratcr  of  the  U.S.  Environmental 
Protection  Agency,  the  Attorney  General  of  the  United  States,  and  other  interested  individuals 
and  associations. 


77-137  O -94 -14 


414 

NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Adopted 

Spring  Meeting 
Marcli  20-22,  1994 
Washington,  D.C. 

RESOLUTION 

CLAIMS  FOR  NATURAL  RESOURCE  DAMAGES  UNDER  CERCLA 


WHEREAS,  the  Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act  (CERCLA)  specifically  authorizes  designated  state  trustees  for  natural  resources  or 
authorized  state  representatives  to  bring  claims  for  damages  to  natural  resources,  inter  alia, 
within  their  management  or  control; 

WHEREAS,  the  Attorneys  General  of  the  states  have  significant  responsibilities  in 
assessing  damages  to  natural  resources  under  the  management  or  control  of  state  trustees  or 
authorized  representatives  resulting  from  the  release  of  hazardous  substances,  and  in  ensuring 
that  such  lost  or  damaged  natural  resources  are  replaced  or  restored  to  their  baseline  condition; 

WHEREAS,  the  Attorneys  General  of  the  states  believe  the  natural  resource  damage 
provisions  of  CERCLA  serve  an  important  goal  and  support  the  effective  and  efficient 
implementation  of  those  provisions; 

WHEREAS,  in  March  1987,  the  National  Association  of  Attorneys  General  adopted  a 
resolution  urging  Congress  to  amend  CERCLA  to  allow  Superfund  monies  to  be  used  for 
assessments  of  damages  to  natural  resources,  and  for  efforts  to  restore  damaged  natural 
resources;  and 

WHEREAS,  the  Attorneys  General  of  the  states  support  constiiictive  amendments  to  die 
natural  resource  damage  provisions  of  CERCLA  for  the  following  purposes:  1)  to  make  it  less 
complicated  for  natural  resource  trustees  to  finance  and  conduct  assessments  of  damages  to 
natural  resources  and  restoration  of  natural  resources  under  their  management  or  control;  2)  to 
reduce  the  amount  of  litigation  that  may  result  from  bringing  a  claim  for  damages  to  natural 
resources;  and  3)  to  ensure  that  the  trustees  are  able  to  recover  fully  their  costs  in  assessing 
damages  to  natural  resources,  bringing  claims  for  damages  to  natural  resources,  and  replacing 
or  restoring  lost  or  damaged  natural  resources. 
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NOW,  THEREFORE,  BE  IT  RESOLVED  THAT  THE  NATIONAL  ASSOCIATION 
OF  ATTORNEYS  GENERAL: 

Urges  Congress  to  amend  the  natural  resource  damage  provisions  of  CERCLA  to: 

1.  clarify  that  in  any  legal  action,  decisions  of  a  federal,  state,  or  tribal  natural 
resource  trustee  shall  be  reviewed  on  the  administrative  record  and  shall  be  upheld  unless  found 
to  be  arbitrary  and  capricious  or  otherwise  not  in  accordance  with  law; 

2.  provide  that  claims  for  damages  to  natural  resources  must  be  brought  within  three 
years  of  the  completion  of  a  damage  assessment,  thus  making  the  CERCLA  statute  of  limitations 
for  natural  resource  damage  claims  identical  to  that  in  the  Oil  Pollution  Act  of  1990; 

3.  clarify  that  trustees  are  entitled  to  recover  from  liable  parties  their  enforcement 
costs  in  bringing  natural  resource  damage  claims,  oversight  costs  in  monitoring  restoration  work 
done  by  responsible  parties,  administrative  costs,  and  attorneys  fees; 

4.  clarify  the  authority  of  the  trustee  to  apply  damage  awards  to  regional  restoration 
plans  to  be  used  to  restore  resources  in  a  given  geographical  area,  ecosystem,  or  habitat 
impacted  by  the  release  or  threatened  release;  and 

5.  allow  Superfund  monies  to  be  used  by  the  Trustees  to  perform  natural  resource 
damage  assessments. 

BE  IT  FURTHER  RESOLVED  that  NAAG  authorizes  its  Executive  Director  and 
General  Counsel  to  send  this  resolution  to  the  appropriate  Congressional  Committees,  to  the 
Administrator  of  the  U.S.  Environmental  Protection  Agency,  the  Attorney  General  of  the  United 
States,  and  other  interested  individuals  and  associations. 

Abstain:  Attorney  General  Don  Stenberg 
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NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Adopted 

Spring  Meeting 

March  20-22,  1994 

Washington,  DC 

RESOLUTION 

EXEMPTION  FOR  STATES  FROM  CERCLA  OWNER  OR  OPERATOR  LIABfLITY 
BY  VIRTUE  OF  THEIR  SOVEREIGN  INTERESTS  IN  NATURAL  RESOURCES 


WHEREAS,  the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  ("CERCLA")  assigns  liability  for  both  costs  of  response  or  remedial 
actions  and  for  damages  for  injuries  to  natural  resources  to  the  owner  or  operator  of  a  facility 
or  to  any  person  who  owned  or  operated  a  facility  at  the  time  that  hazardous  substances  were 
disposed  of  at  the  facility.    42  U.S.C.  §§  9607(a)(1),  9607(a)(2); 

WHEREAS,  CERCLA  specifically  authorizes  designated  state  trustees  for  natural 
resources  or  other  state  representatives  to  bring  claims  for  damages  for  injury  to,  destruction  of, 
or  loss  of  natural  resources,  inter  alia,  within  their  management  and  control; 

WHEREAS,  states  have  often  sought  to  recover  costs  of  response  and  natural 
resource  damages  from  potentially  responsible  parties; 

WHEREAS,  states  have  sovereign  interests  in  their  waters; 

WHEREAS,  state  ownership  of  lands  beneath  navigable  waters,  i.e.,  tidelands, 
submerged  lands  and  the  beds  of  navigable  lakes  and  streams  (including  those  lands  to  which  the 
states  hold  title  pursuant  to  the  Submerged  Lands  Act  of  1953,  43  U.S.C.  §§  1301-1315),  is  an 
inherent  attribute  of  state  sovereignty; 

WHEREAS,  the  states  hold  these  lands  beneaUi  navigable  waters  in  tiiist  for  the 
public  and  thus  for  the  benefit  of  all  citizens  of  the  states; 

WHEREAS,  Congress  has  determined  and  declared  it  to  be  in  the  public  interest 
that  the  states  own  and  hold  title  to  the  lands  beneath  navigable  waters  within  their  boundaries, 
43  U.S.C.  §  1311(a); 

WHEREAS,  such  lands  beneath  navigable  waters  include  lands  adjacent  to 
thousands  of  miles  of  coastline,  and  lands  underlying  thousands  of  miles  of  navigable  rivers  and 
numerous  navigable  lakes,  all  of  which  the  states  hold  in  trust  for  the  public,  i.e.,  the  states  hold 
such  lands  as  an  attribute  of  their  sovereignty  and  in  a  manner  which  is  inherendy  different  firom 
holding  lands  as  a  proprietary  landowner; 
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NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Adopted 

Summer  Meeting 
July  7-10.  1993 
Chicago,  Illinois 

RESOLUTION 

CERCLA 

WHEIREAS.  the  Supenund  Program  implemented  under  the  federal  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act  (CERCLA)  and  under  comparable 
state  laws  is  of  critical  importance  to  assure  protection  of  public  health  and  the  environment 
from  uncontrolled  releases  of  hazardous  substances  at  thousands  of  sites  througnout  the  country: 

WHEREAS,  the  Attorneys  General  of  the  states  have  significant  responsibilities  in  the 
enforcement  of  state  Supenund  programs  including  actions  to  compel  those  responsible  for 
environmental  contamination  to  take  necessary  cleanup  actions  and  to  reimburse  the  states  for 
publicly-funded  cleanup  actions: 

Liability 

WHEREAS,  the  effective  enforcement  of  the  Supenund  cleanup  program  and  the  ability 
to  impose  cleanup  costs  on  those  who  are  responsible  for  contamination  depends  upon  the  strict, 
joint  and  several  liability  standards  established  in  CERCLA  and  similar  liability  standards  under 
state  statutes  and  judicial  decisions  in  36  states; 

WHEREAS,  the  current  liability  provisions  of  CERCLA  and  the  state  counterparts  serve 
;he  additional  public  purposes  of  promoting  waste  minimization  at  the  source,  improved 
management  of  toxic  and  hazardous  wastes  that  continue  to  be  produced,  and  voluntary  cleanup 
of  property  incident  to  its  sale,  financing  or  redevelopment: 

WHEREAS,  transaction  costs  associated  with  application  of  the  CERCLA  liability 
standards  can  be  substantially  reduced  by  amendments  to  modify  the  application  of  the  liability 
scheme  at  sites  involving  a  large  number  of  parties,  particularly  where  many  of  the  parties  were 
de  minimus  contributors  or  where  a  significant  orphan  liability  share  exists; 
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WHEREAS,  in  CERCLA  Congress  expressly  stated  that  the  definition  of  "owner 
or  operator"  for  purposes  of  liability  "does  not  include  a  unit  of  State  or  local  government  which 
involuntarily  acquires  title  by  virtue  of  its  function  as  sovereign  .  .  .  ."    42  U.S.C.  § 
9601(20)(D); 

WHEREAS,  notwithstanding  the  exemption  in  42  U.S.C.  §  9601(20)(D), 
potentially  responsible  parties  are  asserting  that  states  may  be  liable  both  for  costs  of  response 
or  remedial  actions  and  for  damages  for  injuries  to  natural  resources  solely  because  states  have 
sovereign  interests  in  their  waters  and  hold  those  lands  beneath  navigable  waters  in  trust  for  the 
public; 

WHEREAS,  allowing  potentially  responsible  parties  to  transfer  their  liability  for 
damages  for  injuries  to  natural  resources  to  a  state,  solely  because  that  state  has  sovereign 
interests  in  its  waters  and  holds  lands  beneath  navigable  waters  in  trust  for  the  public,  would 
frustrate  the  intent  and  purpose  of  CERCLA  that  state  trustees  recover  damages  for  natural 
resource  injuries  so  that  the  natural  resources  can  be  restored;  and 

WHEREAS,  allowing  potentially  responsible  parties  to  transfer  their  liability  for 
costs  of  response  or  remedial  actions  to  a  state,  solely  because  that  state  has  sovereign  interests 
in  its  waters  and  holds  lands  beneath  navigable  waters  in  trust  for  the  public,  would  firustrate 
Congress'  intent  that  liability  for  the  cleanup  of  hazardous  waste  sites  should  be  bom  by  those 
parties  that  benefitted  from  the  disposal  of  the  hazardous  substances. 

NOW,  THEREFORE,  BE  IT  RESOLVED  THAT  THE  NATIONAL 
ASSOCLVTION  OF  ATTORNEYS  GENERAL 

(1)  urges  Congress  to  clarify  that  in  any  action  for  the  recovery  costs  of  response  or 
remedial  actions  or  for  the  recovery  of  damages  for  injuries  to  natural  resources,  a  state  shall 
not  be  held  liable  under  CERCLA  as  an  owner  or  operator  solely  by  virtue  of  its  sovereign 
interests  in  natural  resources;  and 

(2)  authorizes  its  Executive  Director  and  General  Counsel  to  send  this  resolution  to 
the  appropriate  Congressional  Committees,  to  the  Administrator  of  the  U.S.  Environmental 
Protection  Agency,  the  Attorney  General  of  the  United  States,  and  other  interested  individuals 
and  associations. 
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Preemption 

WHEREAS.  CERCLA  is  appropriately  regarded  as  an  aaditional  tool  for  regulatory 
agencies  to  utilize  in  etYecting  cleanup  ot  contaminated  sites,  and  not  as  a  replacement  of 
otherwise  existing  environmental  law; 

WHEREAS,  the  goal  of  CERCLA  is  to  clean  up  as  many  sues  as  possible  as  thoroughly 
as  possible  and  as  expeditiously  as  possible,  and  this  goal  can  best  be  achieved  by  allowing 
States  to  exercise  fully  all  existing  environmental  authorities; 

WHEREAS,  a  significant  number  of  the  most  dangerous  hazardous  waste  disposal  sites 
in  the  United  States  are  located  at  federal  facilities: 

WHEREAS,  Congress  has  waived  federal  sovereign  immunity  under  CERCLA  with 
regard  to  state  laws  concerning  removal  and  remedial  action,  including  state  laws  regarding 
enforcement  at  federal  facilities  which  are  not  included  on  the  National  Priorities  List; 

WHEREAS,  notwithstanding  this  waiver  of  federal  sovereign  immunity,  federal  agencies 
refuse  to  acknowledge  state  regulatory  authority  over  their  facilities: 

WHEREAS,  federal  agencies  should  be  subject  to  the  same  sanctions  as  private  industry, 
and  state  and  local  governments,  who  become  responsible  parties  under  CERCLA; 

State  Regulatory  and  Police  Power  Actions 

WHEREAS,  states  are  frequently  subject  to  counterclaims  under  CERCLA  solely  based 
on  the  environmental  regulatory  activities  at  CERCLA  sites; 

WHEREAS,  although  states  routinely  prevail  in  having  these  counterclaims  dismissed, 
the  absence  of  clear  language  in  CERCLA  precluding  such  claims  against  states  frequently 
prolongs  and  increases  the  expense  of  cost  recovery  actions: 

Program  Delegation 

WHEIREAS,  the  CERCLA  program  fails  to  effectively  use  state  resources  to  achieve 
prompt  cleanup  of  environmental  contamination; 

WHEREAS,  the  number  of  contaminated  sites  currently  identified  nationwide  far  exceeds 
the  capacity  of  EPA  to  address  on  its  own; 

WHEREAS,  many  states  now  have  proven  track  records  in  implementing  effective 
cleanup  programs: 
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Operation  and  Maintenance  Costs 

WHEREAS.  EPA  has  interpreted  CERCLA  to  require  the  states  to  shoulder  the  burden 
of  ail  operauon  and  maintenance  costs  for  CERCLA  cleanups;  and 

WHEREAS.  :>uch  a  policy  not  only  imposes  an  unreasonable  burden  on  the  States,  but 
also  provides  an  inappropriate  incenuve  for  the  federal  government  to  select  lower  capital  cost 
remedies  that  are  not  permanent. 

NOW,  THEREFORE.  BE  IT  RESOLVED  THAT  THE  NATIONAL  ASSOCIATION 
OF  ATTORNEYS  GENERAL  urges  Congress  to: 

•  retain  the  basic  stnct,  joint  and  several  liability  standards  now  in  force  under 
CERCLA  for  clean  up  of  most  of  the  nation's  uncontrolled  hazardous  waste  sties: 

•  consider  an  alternative  approacn  for  managing  the  cleanup  of  municipal  solid 
waste  iandtllls  if  adequate  funding  is  provided  for  the  alternative  approacn: 

•  consider  means  of  reducing  transaction  costs  at  other  sites  involving  numerous 
responsible  panics  such  as  developing  a  more  effective  process  for  settling  with 
de  minimus  contributors  and  making  available  more  government  funding  as  part 
of  settlements  involving  sites  with  a  significant  orphan  share  of  liability; 

•  amend  CERCLA  to  reconfirm  Congressional  intent  not  to  preempt  the  operadon 
of  State  law  at  CERCLA  sites: 

•  clarify  that  federal  sovereign  immunity  under  CERCLA  is  waived  at  federal 
facilities,  whether  or  not  the  site  is  listed  on  the  National  Prionties  List: 

•  amena  CERCLA  to  clarify  that  states  are  not  liable  for  any  cleanup  costs  under 
CERCLA  solely  as  a  result  of  environmental  regulatorv  activities  with  respect  to 
CERCLA  sites: 

•  amend  CERCLA  to  provide  for  delegation  of  the  federal  Superiund  program  to 
states  to  operate  in  lieu  of  the  federal  program,  based  upon  EPA's  determinauon 
that  state  cleanup  programs  meet  minimum  standards  or  objectives,  including 
implementation  or  enforcement  of  cleanups  that  adequately  protect  human  health 
and  the  environment: 

•  amend  CERCLA  to  require  the  president  to  allow  states  to  select  remedies  at 
CERCLA  sites  where  such  states  have  entered  into  a  cooperative  agreement  and 
have  demonstrated,  in  accordance  with  objective  criteria,  their  capability  to 
exercise  such  functions;  and 

•  amend  CERCLA  to  clarify  that  the  fund  will  be  available  to  cover  90%  of  the 
cost  of  remediation,  including  long-term  operation  and  maintenance  costs. 
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NATIONAL  ASSOCIATION  OP  ATTORNEYS  GENERAL 

Spring  Meeting 

March  8-10,  1987 

Washington ,  DC 

RESOLUTION 

VI. 

NATIONAL  RSSODRCS  DAMAGE  ASSESSMENTS 

WHEREAS,  the  position  of  the  National  Association  of  Attorneys 
General  and  the  National  Governors'  Association,  as  presented  to  the 
United  States  Congress  during  its  deliberations  on  the  Superfund 
Amendments  and  Reauthorization  Act  of  1986  ("SARA"),  Pub.  L.  No. 
99-499  (Oct.  17,  1986),  was  that  it  is  appropriate  that  the  federal 
Hazardous  Substance  Superfund  be  a  source  of  last  resort  for 
satisfaction  of  a  state's  claims  for  damages  to  its  natural  resources 
caused  by  hazardous  substances  which  have  been  released  into  the 
environment  so  long  as  the  federal  Superfund  remained  available  in 
the  first  instance  for  satisfaction  of  state  claims  for  natural 
resource  damage  assessment  costs;  and 

WHEREAS,  the  United  States  Congress  accepted  this  position  by 
amending  section  ill  (b)(2)  of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of  1980  ("CERCLA") 
(commonly  Icnown  as  the  "Superfund  Act"),  42  U.S.C.  sec-  9611  (b)(2) 
(amended  1986),  to  provide  that  the  Superfund  is  not  available  for 
payment  of  "natural  resource  claims"  until  the  claimant  (which  would 
include  a  state)  has  exhausted  all  administrative  and  judicial 
remedies  to  recover  the  claim  from  liable  parties,  but  which 
amendment  also  specifically  provides  that  the  phrase  "natural 
resource  claims"  does  not  include  "any  claim  for  the  costs  of  natural 
resource  damage  assessment,"  42  U.S.C.  sec.  9611  (b)(2)(B)  (amended 
1986),  thus  assuring  that  the  Superfund  is  available  in  the  first 
instance  to  pay  state  natural  resource  damage  assessment  claims;  and 

WHEREAS,   as   evidence  of   its  intent   that   the   Superfund  be 
available  to  pay  state  natural  resource  damage  assessment  claims,  the 
United  States  Congress  amended  CERCLA  section  111(c)  by  SARA  section 
111(d),  to  provide: 

(c)  Uses  of  the  fund  ...  include 

(1)  The  costs  of  assessing  both  short-term  and 
long-term  injury  to,  destruction  of,  or  loss  of  any 
natural  resources  resulting  from  a  release  of  a 
hazardous  substance. 

42  U.S.C.  sec.  9611(c)(1)  (amended  1986)  (emphasis  added);  and 

WHEREAS,  the  United  States  Congress,  in  further  evidence  of  its 
intent  that  the  Superfund  be  available  to  pay  state  natural  resource 
damage  assessment  claims,  amended  section  221(c)  of  CERCLA,  42  U.S.C. 
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BE  IT  FURTHER  RESOLVED  that  the  Environmental  Legislative  Subcommittee  of  the 
Environment  and  Energy  Committee,  in  consultation  with  NAAG's  otficers.  is  authorized  to 
develop  specific  positions  related  to  the  reauthorization  oi"  CERCLA  consistent  with  this 
resoiuuon.  and  to  represent  NAAG's  position  before  Congress  and  to  federal  agencies  involved 
in  reauthorization  discussions. 

BE  IT  FURTHER  RESOLVED  that  NAAG  directs  its  Executive  Director  and  General 
Counsel  to  send  this  resolution  to  the  appropriate  Congressional  Committees,  to  the 
Administrator  of  the  U.S.  Environmental  Protection  Agency,  and  to  the  Attorney  General  of  the 
United  States. 

Abstain:  Attorney  General  Don  Stenberg 
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sec.  9631(c)  (amended  1986),  by  section  204(b)  of  SARA,  to  read  as 
follows: 

(c)  Expenditures  from  trust  fund.  Amounts  in  the 
Hazardous  Substance  Superfund  established  under 
Subchapter  A  of  chapter  98  of  the  Internal  Revenue  Code 
of  1954  shall  be  available  for  expenditure  only  as 
provided  in  section  9611  of  this  title 

and,  as  quoted  above,  CERCLA  section  111(c)(1),  42  U.S.C.  9611(c), 
expressly  authorizes  use  of  the  Superfund  for  natural  resource  damage 
assessment  claims;  and 

NHBRBAS,  late  in  the  legislative  session,  following  committee 
approval  of  the  above-quoted  provisions  of  SARA,  there  was  inserted 
into  section  517(a)  of  SARA,  which  did  not  amend  CERCLA  but  which 
amended  section  9507  of  subchapter  A  of  chapter  98  of  the  Internal 
Revenue  code  of  1986,  the  following  language: 

(c)    Expenditures  From  Superfund. 

(1)  In  General.  Amounts  m  the  Superfund 
shall  be  available,  as  provided  in  appropriation  Acts, 
only  for  purposes  of  making  expenditures  -- 

(A)  to  carry  out  the  purposes  of  -- 


(ii)  section  111(c)  of  CERCLA  (as  so  in 
effect),  other  than  paragraphs  (1)  and 
(2)  thereof,  .. . 

(Emphasis  added)  which,  by  purportedly  rejecting  the 
availability  of  the  Superfund  for  purposes  specified  in  CERCLA 
section  111(c)(1),  purports  to  make  the  Superfund  unavailable  to  pay 
state  natural  resource  damage  assessment  claims;  and 

WHEREAS,  the  above-quoted  provision  of  SARA  section  517(a) 
expressly  contradicts  the  provisions  of  the  more  directly  applicable 
and  governing  sections  111(d)  and  204(b)  of  SARA,  both  of  which 
amended  the  express  provisions  of  CERCLA  which  govern  use  of  the 
Superfund  and  which  expressly  make  the  Superfund  available  to 
support  state  natural  resource  daunage  assessment  activities;  and 

NHBREAS,  the  availability  of  the  Superfund  to  support  state 
natural  resource  damage  assessments  assures  that  states  will  have 
the  necessary  financial  resources  to  undertake  the  often  complex 
highly  technical,  and  very  expensive  environmental  investigations 
which  are  necessary  to  properly  assess  natural  resource  deunages 
caused  by  released  hazardous  substances;  and 

NHBRBAS,  making  the  Superfund  available  to  support  state 
natural  resource  daunage  assessment  activities  is  in  the  public 
interest  because  the  evidence  gained  from  environmental 
investigations  designed  to  assess  natural  resource  damages  caused  by 
released  hazardous   substances  will  also  be  used  by  the  states  to 
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support  enforcement  actions  against  responsible  parties  under 
applicable  federal  and  state  environmental  laws,  which  enforcement 
actions  will  secure  both  site  clean-up  and  the  restoration, 
rehabilitation  or  replacement  of  damaged  natural  resources;  and 

WHSREAS,  the  United  States  Congress  has  already  made  available 
to  the  states  in  section  107 ( a) ( 1 ) -( 4 ) (C)  of  CERCLA,  42  U.S.C.  sec. 
9607(a) { l)-(4 ) (C)  (amended  1986),  a  federal  cause  of  action  for 
recovery  of  natural  resource  damages  and  damage  assessment  costs 
from  responsible  parties;  and 

WHEREAS,  the  necessary  replenishment  of  the  Superfund  can  be 
assured  by  contractual  arrangements  between  a  state  and  the  United 
States  Environmental  Protection  Agency  whereby  the  state  would 
commit  itself  to  seeking  recovery  from  responsible  parties  and 
subsequent  reimbursement  to  the  Superfund  of  any  natural  resources 
damage  assessment  monies  advanced  to  the  state  by  the  Superfund. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  NATIOHAL  ASSOCIATION  OF 
ATTORNEYS  GENERAL  that  the  Administrator  of  the  United  States 
Environmental  Protection  Agency  ("USEPA")  should  be,  and  hereby  is, 
urged  to  promptly  resolve  the  conflict  between  SARA  sections  111(d) 
and  204(b)  on  the  one  hand  and  SARA  section  517  on  the  other  hand  by 
promulgating,  by  formal  rulemaking  or  otherwise,  a  policy  that 
assures  that  the  Superfund  will  be  available  to  states  to  support 
their  natural  resource  damage  assessment  activities  and  which,  while 
securing  state  fiscal  accountability,  will  minimize  unnecessary 
administrative  restrictions  and  impediments  on  the  state's 
assessment  activities, 

SB  IT  FURTHER  RESOLVED  BY  THE  NATIONAL  ASSOCIATION  OF 
ATTORNEYS  GENERAL  that  its  representatives  to  the  U.S.  Department  of 
Justice  National  Environmental  Enforcement  Council  and  USEPA 
Advisory  Committee  now  advising  the  USEPA  on  the  revised 
administrative  rulemaking  required  by  SARA  be  directed  to  advance, 
explain  and  support  the  position  taken  by  this  Resolution  and  that 
the  Executive  Director  of  the  Association  be  directed  to  call  upon 
the  environmental  staff  attorneys  and  such  other  members  of  the 
Association  as  she  may  deem  necessary  to  advise  and  support  the 
activities  of  such  Association  representatives. 

BE  IT  ALSO  FURTHER  RESOLVED  BY  THE  NATIONAL  ASSOCIATION  OF 
ATTORNEYS  GENERAL  that,  should  reasonable  efforts  to  secure  the 
benefits  of  this  resolution  from  the  Administrator  of  USEPA  prove 
unsuccessful,  the  United  States  Congress  should  be,  and  hereby  is, 
urged  to  promptly  amend  section  517  (a)  of  SARA  by  deleting  the 
phrase  "other  than  paragraphs  (1)  and  (2)  thereof"  from  section  9507 
(c) (1) (A) (ii)  of  subchapter  A  of  chapter  98  of  the  Internal  Revenue 
Code  of  1986. 

BE  IT  FURTHER  RESOLVED  that  this  resolution  be  referred  to  the 
legislative  subcommittee  of  the  Environment  Committee  for  further 
action. 
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/^    Teclmicol  Syslea  Audit* 

Oa-dla  wytMta  ••dit*  nay  b*  ptrfoimtil 
<ri«haol  pnar  aouficaltoa  by  the  ACC  ailcT 
canraluiiaa  wiih  Um  raapouibk  Agtncy. 

/J    SUaidanU  and  (iiality  Controt 

MOttTTOlS 

Apprapnaic  ilaiuiArdt  and  quality  control 
ouuhala  *nR  b«  developed  and  provided. 
Tte  National  Inalitule  oi  Staodania  and 
Tecimology  (MST)  can  provide  Ihii  urvice. 

i-4    Anaijrticai  Performanct  Evalaadoaa 

Prior  to  lb*  initiatfaa  o/  wort,  each 
analyticml  laboratory  will  be  ntfi>m6  to 
dcBoastnte  ita  capability.  Thia  wilt  b* 
aooDophahed  by  providing  iaboratory 
daeanaDUtiaa  on  tfca  pofonnanca  of  tba 
pnpoaed  methods.  Any  changea  in  analytical 
maibodoiagy  bom  that  ptopoaed  in  the 
original  QA  plan  ahali  b«  Tshda  led  ooder 
agency  procedures  and  docanented  to  the 

Ao;. 

A  aaiiea  of  intenompaiiaon  txeniaea, 
ntlllTing  blind  analyaea  of  prepared  maleriala, 
cxtracta  of  envinBLnental  matiicea  (tiasoa, 
sediment  and  water}  or  the  matrices 
thamaelvea,  will  be  conducted  annually. 
Participation  in  these  exercises  is  mandatory. 
Materials  will  be  piepated  by,  and  data 
returned  ta  the  provider  for  statistical 
analysis.  Unacceptable  perfdrmancs  wiO 
result  In  the  disearding  of  the  associaled 
data. 

Tim  ACC  will  ravtsw  and  provide  written 
reports  on  the  results  of  intercoxnpaiison 
stadies  to  the  Management  Team. 

LS    Data  Reporting  and  Dejinjnhlet 

Data  dehverablei  wiH  b«  miened  by  the 
generatiog  Agoicy  to  vsiiy  the  quahty  sf  the 
data.  A  QC  repon  on  cad  data  set  wlU  be 
provided  to  the  ACC  for  renew.  AU  data  and 
■aaodated  doouBentatioa  wiU  be  held  Ib  a 
sccara  placa  under  diai»«f<astody 
pracadore*  ontil  the  Tmatsea  ittficata 
Mberwisa. 

SampoDg  Ei|uipuBsl 

Sample  coQectioo  methodology  must  be 
deachbed  In  SOFs.  The  method  of  collection 
sboold  not  alter  the  aample*.  Samples  shall 
be  held  in  a  secure  place  coder  appropiiata 
cooditions  and  under  chainnaf-cuatody  ODIii 
tba  Trustees  indicate  otherwise. 

£i    Sampling  Identification  and  Labelling 

An  SOP  will  be  in  place  for  each  study 
which  desoibes  procedures  for  the  unique 
Idantlficabon  of  each  sample.  A  sample  tag 
or  label  will  be  attached  to  the  sample 
container.  A  waterproof  marker  must  be  used 
oa  the  tag  or  labeL  Indodad  on  the  tag  are 
Ifaa  ssmpls  idendficatioti  omnbar*  the 
locattoB  of  tba  coUactiaa  aita.  tha  data  of 
coOaction  and  the  aignatna  of  the  collector. 

Tha  bifanutiaa  above  wiUalao  be 
raeottied  in  a  Geld  nolabook,  along  with  other 
pertinent  taifottaatiaa  aboat  die  coUectioB. 
and  aigned  by  tha  coUactlng  srientlat 

12   Samptt  FJeU  Chdia-af-Oalody 

Tha  Beld  sampler  wiD  ba'personaUy 
taspooaibic  for  the  can  and  coatody  of  dia 
aaa^lcs  coUactad  until  dMy  are  transferred 
to  another  respooaibia  party.  Samples  will  be 


aecanpeniad  by  a  chain-si<a]iady  record. 
When  samples  ar?  ^nnsferrai  Iron  one 
.  isdividnal'a  cnaiody  to  anothet'a.  the 
indtvidoala  tabnqaiahiog  and  receiving  will 
ilgix  data  and  note  tha  tiffla  OB  tba  record. 
ShJppiBt  oontalnan  snll  be  caalady-sealad 
for  shipment  Whenever  samples  are  tfUU  a 
separata  ehai»of-cualody  rtcard  will  he 
prepared  for  those  samples  and  marked  to 
iadltata  with  whom  the  samp^  are  betaig 
jpliL 

Samples  shall  be  maintataerf  in  a  maimer 
that  presavea  their  chemical  faitegrily  from 
coUectlaa  through  final  analysis.  Sample 
.  shipper  will  arrange  for  sample  tccatpl  After 
analysis  any  remaining  sample  and  aD 
sample  lagt.  labela  and  containers  shall  be 
held  under  cfaaiD-of^natody  procedure  tmlil 
tha  Tmstees  Indicate  otherwise. 
XQ:   Mlnimom  P^t'if^fw^w^t**  rti^wi^ej 
Anaiyaia 

TBe  appheafale  melhadalogy  must  be 
refeicsccd  or  dcaoibed  in  detail  for  each 
measnremeai  paramatec  Method  limita  of  the 
snalyttcal  method  in  Inraa  of  accaracy  and 
precision  must  be  demonstrated.  Cahbratiaa 
must  be  verified  et  the  end  of  each  analysis 
■equasee.  Samplea  must  be  quantiiied  within 
thedemonstnted  linear  woriing  range  for 
each  anatvte^  Standard  comi  mast  be 
established  with  at  least  3  pomta  beaideaa 
Field  blanks,  ptocedurai  bUnlu.  tcfeieaca 
malBtals,  replicatea  end  analyta  lecoveiy 
samples  must  be  run  at  a  miiimmiu  btqaeacy 
of  n  eadi  per  sample  ma  en  batch.  A 
nihihniun  lial  af  tha  petroleam  hycfcocartoo 
minponnrii  which  are  In  baoonatdsscd  for 
Idantificatioa  and  qaaniificadsa  in  water, 
lisaae  and  sediment  tpcfasie  the  Tolatnea.ia- 
hemanr,  lohiBie.  zytcne  aad-tfaa  polyiraclear 
aroaalie  and  aUphatic  kytfaecarbona  will  be 
provided  B  the  Regiaaal/Locat  Protocols  and 
in  spadfie  Damage  Assesaait/Resteraliea 

i«    MnlBumRaqairaoiealxRepactiBtaari 
Data  OeBvmahiaa 

Msiiuiiiiiisiiiresaltaaagthreefigares 
WB»  BigniBcaaL  Reaoha^  qaahty  control 
saaplaa  analyicd  in  coeianction  with  the 
study  samples.  Docmncntatioa  demonatradng 
analytiial  cootral  of  precision  and  accaracy 
on  an  analyta  and  matrix  ipecmc  basis. 

AppeiK&  m— JudUaal  Review  of  the 
Assessment/Kestoralioo  Piocoji 

Judicial  review  of  Assessnent/Realoration 
Plans  developed  pursuant  to  the  procedures 
eventually  speofied  in  the  OPA  regulatlona 
•hoald  be  conducted  on  the  administrative 
record.  Section  1008(c|  of  OPA,  33  U  AC 
27IM(c).  explicitly  provides  that  the  traateea 
are  to  develop  and  implement  plana  for 
restoration  of  natural  resoorces  injured  by  oil 
splOs.  OPA  does  not  define  the  standard  of 
Jislaw  for  selection  of  assessment/ 
resloratioa  plana.  Under  general  prindpies  of 
atfaainistraUve  law,  where  a  statute  does  net 
provida  an  explicit  standard  of  review  for 
noB  adtndlcatacy  agency  action,  the  standard 
of  review  la  provided  by  the  Administrative 
Ptoeadora  Act  (APA).  5  UiC  70e(2)(Al.  See 
Amanerai  Paper  biMtitute.  lac.  v.  Amarictta 
Electric  Power  Service  Carp,  4n  UA  402. 
4U  0,7  (IStS):  Campw.  Pitlx.  411  VS.  tsa.  142 


(1971*  Citixem  te  Freterre  Ortrtoo  Pot*  v. 
Vti*r401  OS.  402: 41 J-M  (IBTll,  The  APA 
reifeliae  reviewing  camts  to  sustain  sgeiscy 
actiona  unless  they  are  -arbitrary,  eapnaens. 
en  abuse  of  (fiscreiian  or  otherwise  aot  in 
accordance  with  law."  5  tlSJC  70B(2)(Al.  Ti* 
scope  of  review  Is  Umited  to  the 
edminlstiatlve  record  is  exrstracaishea  the 
action  WIS  takesL  See  Florida  Power*  Ughl 
V.  larion.  470  VS.  TJS.  74  V44  tUI5t  Camp  v. 
Pitlt.  m  VS  at  142:  atiiem  la  Pmem 
Ortrton  Pari  v.  Voltie.  401  U3.  at  420. 

The  proposal  to  develop  an  admiiastiative 
record  in  onler  to  *<**«■"  w"t  the  ■•t«**<7ff  of 
the  aasessment  as  wan  aa  the  testacatioB 
plana  Gada  support  in  the  history  of  the 
selection  of  respaasa  actiona  by  EPA  ndat 
CEKCLA.  Prior  to  tha  raactacnt  of  tha 
statutory  pcnviaioaa  proviiliag  fw  Jadidal   - 
review,  on  tha  administraUva  recsiCcf 
EPA's  selactlOB  of  lespoase  actisaa  (aadioB 
lUU)  of  CERCLA.  42  U.SjC  anaUH.  EFA 
adopted  as  policy  the  use  of  adiBinialiaUve 
record  to  docamcat  ITs  selecdois.  The 
CatCLA  proviawow  added  by  the  Sopafusd 
Amendments  and  HeaathahxaUeis  Act  o< 
isatk  PubUc  Law  gs-tsa  100  SUL 1M7  (ISM) 
merely  daiiSes  and  confirms  severe  cases 
boldiag  S.  RepL  No.  IL  SSth  Coa».  1st  Scsa.  S7 
tl9«S):  HR,  RepL  Na  253.  PI.  1.  seifa  Go^.  Ut 
Sesa,  82  (1M5)-T}>ua,  prior  to  dia  expbai 
pioiiaiuBao<seeti«pll3(|)ofCEWlA.ll  - 
VCTS  well  rstaWiiherl  ttiat  |inlidal  lasisw  ef 
selection  by  EPA  of  laspoasa  actiaB  sndar  ' 
CEKCLA  eras  baaed  upon  dieadmlaislratlve 
leoetd  asBg  aa  arbittsry  and  capriooas 
standard  of  review.  Sea  CiBterfStoter  «, 
SeyMur  JIac7ctt«  Oxp.  •»  P,  Sapyi  «n 
eei  tSJX  Ind,  1987):  see  aM*  UoAMaaftr  *. 

*'*-'' ' — r  f^m-nriir  iiitri  iif  r  fThiiia  iif 

Co.  Ac^ie  P.af  72&  748  (Stb  Cfe  MB): 
Uvtstfjfafts*.  Mtei<n«F.Sopp.«lgOO 
(EJIN.C  iam%,  IMieifSlaia*.  Mtatev 
/Vnoesaatf  CSL.  Nok  C83-«2M  (WA  Weak 
Feb.  ISi.  n«)  (nw  Westiew  UOR):  4E 
fMtsrfStetlr  t,  CMMr  »Cosk  inc  m  F.Zif 
421. 04-86  rist  Cfc  MBOf  (adiuiulatretlfe 

U«iw*iHiii»iii  ■»h»fii|ini^  1l**y  rfrfiff  wiiifar 
CEROA):  UaAedSlotet  v.  Haidagi.  an  P. 
Sopp.  uaft  I2S4  (WJl.  OUa-lSST)  (sams). 

Uks  earhcr  pnivisiona  of  (St(2A.  OPA' 
doe*  not  reqeire  NOAA  to  document  U* 
selection  of  the  sssessment  or  restoration 
plan  to  be  on  the  record  nor  does  OPA 
require  that  ludidal  review  be  Umited  to  tha 
record.  Nevertheless.  NOAA  may  impoae  a 
regulatory  requirement  on  the  trustees  to 
document  selection  on  the  record.  Aheent 
statutory  language  otherwise,  whether 
fudidal  review  wiH  be  on  the  administrative 
recaed  Is  yet  to  be  determined. 

Than  are  tanpoctant  policies  undarlytng 
record  review  of  aasessment/restoration 
measures  under  OPA.  as  for  rcsposae  action 
under  CEXCLA.  First  record  review  is 
naoasaaiy  to  carry  oat  the  ccngreaskaal 
mandate  that  trustees  select  assesaaent/ 
mtoratioB  neaaare*.  See  »  U.&C  2nB(c), 
Conyasa  bitauded  that  the  Aaaeaamanl/ 
Rcstoratioa  Ftan  be  developed  and 
impMBantad  by  the  tmataes  pursuant  lo  aa 
adaliilstrativs  process,  not  by  a  uimuuum 
battia  of  experta.  See  33  US.C  27aa(c). 

AdM|MM  CVWSStloO  of  tiM  OOttpHX 
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•denttfic  Isiue*  involved  in  ttsetiment/ 
mioratloa  ii  nan  likely  to  reault  from  ■ 
public  (dminiftratlv*  proceit  conducted  by 
agencies  with  ipcaellxed  scientiflc  expemie. 
See.  eg.  United  Slates  ».  Seymour  RecycJing 
Corp.  679  F.  Supp.  11  aa2  (tecluiical  end 
policy  conelderauone  involved  in  CQICLA 
response  actioiu  ere  entrusted  to  agenaes 
with  special  experuar);  see  generaJly.  Sfarsh 
v.  Oregon  Natural  Hesource$  Council  109  S. 
CL  ItSL  iaao-81  (1989)  (deferring  to 
adminiatrative  agency  on  queatlons  involving 
"technical  expertise"  and  "aaentiiic 
detenninaUon(aj~). 

Second,  record  review  may  be  necessary  to 
give  effect  to  the  congressionallyHDandated 
public  parddpatioo  requirements  of  OPA.  In 
the  CERCLA  context  the  courts  have 
recognized  that  Inal  de  novo  of  response 
action  ia  Inconsistent  with  meaningful  public 
involvement  In  leiectioo  of  remediea  for 
hazardous  waste  sitea.  See  United  States  v. 
Seymour  Recyrli/tg  Corp.  679  F.  Supp.  at  863. 
The  general  public  does  not  have  the 
resourcei  or  the  procedural  vehicle  to  protect 
its  interests  in  Che  courtroom.  Trial  de  novo  ia 
also  more  likely  to  become  a  contest  between 
interest  groups-  Furthermore,  trial  de  novo  of 
aBsessment/reatGTBbon  measures  creates 
aigniPmnt  inceotivea  for  parties  to  withhold 
adentific  data  for  use  at  triaL  One  of  the 
most  aigniiicant  cntidaais  of  the  Exxon 
Vaidez  caae  noted  by  conunesters  was  the 
unavailability  of  adentific  data  produced  by 
the  parties  to  the  litigation.  A  public 
adniimstrative  process  may  aeate  precisely 
the  oppoaite  incentive.  The  govenmient  will 
be  required  to  publidy  disdose  its  scientific 
data  and  condusiona  in  the  administrative 
record  developed  in  connection  with  the 
Assassment/Reatoratioo  Plaa  Other  parties 
will  be  required  to  publicly  diadosa  their 
adentific  data  and  condusiona  in  connection 
with  the  admisiatratiys  development  of  the 
Assessment/Restoration  Plan  or  risk  waiving 
their  abjections  to  the  PlaiL  Third,  the 
derelopnunl  of  an  Asacssment/Restontion 
Plan  will  result  in  a  thorough  and  complete 
process  geared  towards  the  restoration  of 
injured  resources  m  a  timely  maimer.  As 
auch.  the  aaseaament  portion  of  the  plan  may 
be  considered  an  mtenm  agency'  decision  and 
not  eligible  for  judicial  review.  The 
development  of  the  Restoration  Plan  will 
conttitute  a  final  agency  action  and  will 


avoid  a  disjointed,  plece-meal  review  of  the 
asseaament/reatoration  proceaa.  Alao 
appropriate  for  diacoaaion  at  thla  point  is  the 
concept  that  by  fulfilling  the  public  review 
and  open  record  requirements  throughout  the 
entire  aaaeasment  process,  the  trustees  have 
also  met  the  requirements  of  other 
environmental  atatutes.  For  example,  the 
public  involvement  in  this  planning  process 
may  constitute  a  "functional  equivalent"  of 
the  process  required  by  the  National 
Environmental  Policy  Act. 

While  it  may  be  preferable  that  the  record 
review  standard  apply  to  the  entire 
asaessmenl  process,  it  is  possible  tiiat 
concerns  could  be  raised  thst  economic 
damages  (diminution  of  valuej  are  not 
appropriate  for  record  review.  In  the 
GQICXA  context  some  partiea  have  argued 
that  there  is  an  mconsiatency  between 
administrative  record  review  of  restoration 
measures  and  the  right  to  jury  trial  under  the 
Seventh  Amendment  to  the  United  Slates 
Constitution.  Where  the  government  has 
sou^t  natural  resource  damages  for  both 
restoration  coats  and  lost  use  and  non-use 
values  under  CERCLA.  several  courts  have 
held  that  there  is  a  right  to  a  jury  trial  See 
United  States  v.  aty  of  Seattle.  No.  C90- 
39SWD  CWJ}.  Wash.  NoT  28. 1990):  In  re 
Acushnet  River  &  New  Bud  ford  Harbor 
Proceedings  re  Alleged  PCS  Pollution.  712  F. 
Supp.  sot.  1000  (D.  Mass.  1989);  United  States 
V.  AUied  OtemJcal  Co.  No.  C-63-S898  (NJ). 
CaL  Sept  It.  lOSt). 

These  deoaions  should  pose  no  obstade  to 
administrative  record  review  of  Assessment/ 
Restoration  Plans  under  OPA  First  oil  spills 
from  vessels  fail  within  the  admiralty 
Jurisdiction  of  Federal  courts  where 
tradlttonally  there  is  no  right  to  )uiy  trial  See, 
Rule  9(h)  and  Role  38(e)  of  the  FedJtavJ>. 
See  slsa  United  States  v.  Redwood  City.  6t0 
?M  963. 980-70  (gth  Or.  1981)  (pollution  Is  a 
maritime  tort  wholly  aside  from  any  atatutory 
basm  of  liability):  United  Slates  v.  M/V  BIG 
SAM.  681  F.2d  432. 443  (Sth  Cir.  1983)  (same). 
Moreover,  spills  into  navigable  waters 
squarely  fall  withm  the  Supreme  Court's 
general  testa  regarding  admiralty  Jurisdiction. 

See.  e.g,  SJssion  v.  Ruby,  497  U.S. 111 

l.Fri.  2d  292  (1990):  Foremost  Ins.  Co.  v. 
Richardson.  457  VS.  668  (1982):  Executive  fet 
Aviation  v.  City  of  Cleveianu.  409  U.S.  249 
(1972).  Even  marine  apills  into  navigable 


waters  which  ultimately  cause  ahoreside 
damage  would  alao  be  within  the  admiralty 
jurisdiction  of  the  Federal  courts.  Extension 
of  Admiralty  Act  48  U.S.C  74a  Second,  to 
the  extent  that  other  typea  of  caaea  fall 
outaide  admiralty  juriadiction.  no  right  to  jury 
trial  attachea  to  the  components  of  the 
government's  claim  for  natural  resource 
damages,  which  are  resUtutionary  in  nature. 
United  Slotes  v.  Wade.  653  F.  Supp.  11. 13 
(EJ).  Ps.  1984).  Finally,  where  certain  daims 
would  otherwise  be  tried  to  s  jury  at  common 
law.  Congress  can  entrust  those  claims  to 
detenninaUon  by  administrative  agendes. 
The  Supreme  Court  has  repeatedly  held  that 
"the  Seventh  Amendment  ia  not  applicable  to 
adminiatrative  proceedings."  7u/f  v.  United 
States.  481  U.S.  412.  tl8  n.4  (1967): 
Chauffeurs,  Teamsters  and  Helpers.  Local 
No.  381  v.  Terry.  110  S.  Ct  1339, 1345  n.t 
(1990):  AtJas  Roofing  Co.  v.  OSHA.  t30  U.S. 
M2.  tS4-S5.  Thus,  there  la  no  conatitutional 
c:Dedunent  to  effectuating  the  congressional 
-.nieni  thst  the  trustees,  not  juries,  determine 
*J)e  components  of  an  Assessment/ 
Restoration  PlaiL  See  33  U.S.C  2706(c). 

For  purposes  of  dlscusaion  in  this  Notice,  if 
there  is  a  right  to  jury  trial  over  certain 
components  of  a  natural  resource  damage 
daim  under  OPA.  this  right  might  easily  be 
accommodated  through  carefully  drawn  jury 
instructions  and  established  casa 
management  techniques.  The  right  to  a  jury 
trial  on  certain  components  of  a  claim  docs 
not  prevent  the  court  from  reserving  to  itself 
decisions  on  other  equitable  or 
administrative  review  components  of  daims. 
See.  e.g,  Tull  v.  United  States,  supra. 

Trial  of  a  natural  resources  claim  under 
OPA  may  requite  integration  of  both 
administrative  record  review  of  the 
Assaaament/RestonUon  Plan  and  the 
rebuttable  presumption  for  the  trustees' 
calculation  of  damages.  See  S3  U.S.C 
2706(e)|2).  The  factfinder,  be  it  court  or  jury, 
will  deiennine  liability.  The  court  has  ample 
authority  under  the  Federal  Rules  of  Qvil 
Procedure  to  bifurcate  or  consolidate  the 
components  of  the  case  in  the  interest  of 
resolving  Ihe  litigation. 
[FR  Doc  9Z-S8tS  Filed  3-12-42: 8:45  ami 
•uja  ococ  39to-i»4a 
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Jb  ^  (617)    929-8255 


EHVntOMMENTAL  SCIENCES  PROGRAM  ^^^^ 


Dr.  Frank  Prass 

Pr«sident,  National  Acadeay  of  Science 

Dr.  Robert  Nhite 

President,  National  Acadeny  of  Engineering 

National  Reeeardi  Council 

2101  Constitution  Avenue 

Washington,  O.C.   20418 

Dear  Or.  Press  emd  Dr.  Hhite, 

1  have  traveled  to  Alaska  on  two  trips:  April  27-30,  1989, 
and  June  23->28,  1989,  for  field  trips  and  neetings  of  an  NRC-BBST 
OSCOM-Panel  on  Socioeconomics  (April)  and  the  Sciences  Advisory 
Condttse  to  IOCS,  Dept.  of  Interilor.  On  both  occasions,  I  have  had 
an  opportunity  to  observe  activities  and  discuss  with  scientists 
and  state  and  federal  agency  officials  the  Eaoeon  Valdez  oil  Spill 
situation.  X  have  also  had  nuaerous  telephone  conversations  %rith 
various  people  in  federal  and  state  agencies  and  private  groins 
with  respect  to  the  spill. 

I  realize  that  probably  you  have  had  much  input  from 
several  people  and  groups  regarding  issues  associated  with  the 
spill.  N«ver-the-less,  since  the  obvious  sometimes  is  overlooked, 
I  write  to  bring  to  your  attention  the  following  concerns  that  have 
•volved  from  my  observations  and  discussions. 

1)  Oil  Soill  Prevention.  CantainMent.and  Cleanuor  Tbm 
news  media  have  presented  several  stories  about  lack  of  appropriate 
prevention,  containment,  and  cleanup  capabilities  in  association 
with  the  E^Bton  valdeg  Spill.  Several  people  I  talked  to  in  State 
and  Federal  on-site  teams  in  Alaska  and  in  other  contexts  have 
often  stated  that  with  a  spill  the  size  of  the  Eaoton  Valdes  that 
it  is  "impossible"  to  contain  and  cleamqi  a  spill  of  that 
magnitude.  No  doubt  it  is  a  difficult  task.  I  have  b*en 
disappointed  at  the  fatalistic  attitude  of  many  in  this  xmqmrd. 
Engineering  research  on  oil  spill  containment,  treatment,  and 
cleanup  has  been  practically  non-existent  in  the  past  decade  as 
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budgets  for  this  effort  In  the  federal  agencies  have  disappeared 
(a  glance  at  the  U.S'i.  coast  Guard.  Budget  -~not<:-tit«  Coast- Guard's 
fault  illustrates  this  .point) .  Industry  has  had  little  real 
incentive  to  fund  engineering  research  and  testing  for  this  issue. 

There  has  been  a  flurry  of  activity  in  the  past  month  to 
rapidly  reaedy  a  decade  or  more  of  neglect.  I  aa  concerned  that 
funds  are  being  thrown  at  a  problem  without  carefully  considering 
how  to  spend  these  funds  wisely.  The  "knee  jerk  reaction"  approach 
to  these  probleas  should  be  avoided  or  at  least  aitigated  in  order 
to  take  aaxiauB  advantage  of  the  expenditure  of  valuable  funds  and 
human  resources.  I  have  heard  indirectly  that  the  Marine  Board 
will  undertake  a  study  of  the  research  needs  with  respect  to  these 
issues.  I  hope  that  this  is  the  case  as  it  is  much  needed,  and  I 
hope  that  research  funding  decisions  by  federal  agencies  and 
industry  with  respect  to-expenditures-of  large -subs  of  funds  will 
await  a  calm,  dispassionate  assessment  of  the  research  priorities 
and  funding  requireaents. 

2)  Scientific  Research  on  the  Immediate  and  Long  Term 
Fate  and  Effects  of  the  Exxon  Valdez  Soill  has  been  reduced  in 
effectiveness  due  to  the  nondisclosure  instructions  by  federal  and 
state  agencies  (amd  perhaps  some  private  parties)  to  the  majority 
of  researchers  because  of  the  complicated  litigations  and  leirge 
sums  of  claias  involved.  I  realize  that  various  parties,  including 
the  federal  government  and  the  state  of  Alaska,  have  legal  rights 
to  seek  co^ensation.  and  I  realize  that  the  laws  that  apply  are 
coxpplicated  (e.g  CERCLA  and  HROX  provisions) .  However,  I  have  also 
heard  various  federal  and  state  officials,  and  others,  state  that 
we  should  learn  as  much  as  we  c^  from  the  Exxon  Valdez  spill  and 
its  aftermath  to  better  prepare  us  for  the  future.  Studies  plans 
and  initial  results  are  being  kept  froa  the  public  sector  and  the 
scrutiny  of  a  wider  rauige  of  knowledgeable  scientists  with  the 
damger  that  valuable  opportvmities  for  key  sampling,  field 
observations  and  measurements  are  being  missed.  By  these 
statements,  I  do  not  mean  that  the  scientists  currently  involved 
in  the  studies  are  not  well  qualified.  Rather,  that  by  being  close 
to  the  intense  action  on  a  day-tp^ay  basis,  they  may  miss  soae 
key  opportunities  by  sii^ly  assuming  that  someone  else  has  taken 
care  of  a  particular  study  or  problea.  Ky  experience  at  senreral 
oil  spills  and  follow-on  studies,  e.g.  Argo  Merchant  and  the  IXXOC 
I,  and  reviews  of  the  literature  on  oil  spill  studies  suggests  that 
there  is  a  significant  probability  of  this  happening  if  the  studies 
plans  zuod  current  data  are  not  open  to  scrutiny  and  review  by  • 
wider  ra^e  of  scientists  .  By  this,  I  do  not  aean  lists  of  study 
titles  aM  groups  Involved  but  details  of  the  data  and  study  plans. 

3)  Wational  Research  Council  Teehnieal  and  Scientific 
Xnput  to  the  President's  Task  Force. 

Beth  1)  and  2)  above  are  directly  related  to  how 
well  the  OCSCOM  of  B.B.S.T.,  which  I  Chair,  can  provide  aeanlngfol 
and  well  reasoned  advice  to  the  President's  Task  Force  on  the 
Florida  and  California  Z<ease  Sales.  These  are  not  the  only  issues 
the  coaalttea  Is  addressing  and  we  would  be  aistaken  to  focus  too 
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nuch  on  them.  However,  there  is  no  doiibt  in  my  mind  that  many 
groups  will  aslc  about- how- our  report,  auid  other' tocscOKnt^epOrts:? Mr'-- 
MMS's  Environmental'^^'Studies  Program,  have  'ta1cen"~'i'ntO'  account" 
lessons  from  the  Exxon  Valdez  spill.  Thus,  my  appeal  to  both  of 
you  to  atten^t  to  have  the  damage  assessment  and  scientific 
research  into  the  fate  and  effects  of  the  Exxon  Valdez  spill  a  more 
open  process  and  to  convince  the  Trustees  for  the  spill  studies  to 
release  the  details  of  the  data  and  studies  plans  for  wider 
scrutiny;  including  the  OCSCOH  of  B.E.S.T. 

I  have  given  the  above  careful  thought  prior  to  writing 
to  you  even  though  I  had  these  concerns  after  the  April  trip  to 
Alaska.  I  thought  at  that  time  that  perhaps  the  initial  conftision 
surrounding  the  spill  and  the  response  would  give  way  to  a  more 
open  process.  The  recent  June  trip  and  telephone  conversations 
dispelled  that  thought.  My  impressions  as  stated  above  may  be  off 
base  due  to  the  limited  involvement  I  have  had  with  the  Exxon 
Valdez  situation  and  studies  on  a  day-by-day  basis.  If  so,  I 
regret  taicing  your  valuable  time  away  from  other  important 
matters. 

Sincerely, 

W.  Farrirf^ton    (y^ 
'Michael  P.  Walsh  Professor 
euid  Director 
and 
Chairman,  Committee  to 
RaView  the  Outer  Continental 

Shelf  Environmental  Studies  Program 
Hational  Research  Coiincil 
Board  of  Environmental  Studies  and 
Toxicology 


cc.  Or.  Gilbert  Omenn,  Chairman,  B.E.S.T 

Dr.  Jamas  Reisa,  Acting  Director,  B.E.S.T. 

Dr.  David  Policansky,  OCSCOH  Project  Director,  B.E.S.T.  -  for 

distribution  to  all  OCSCON  members  auid  panels. 

Dr.  Gary  Brewer,  Chair,  Socioeconomics  Panel,  OCSCOM 

Or.  Maurice  Rattray,  Jr.,  Chair,  Physical  Oceanography  Panel, 

OCSCOH 

Dr.  Judy  McDowell,  Chair,  Ecology  Panel,  ocscOM 
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Attorney  General  of  New  Mexico, 
PO  Drawer  1508,  Santa  Fe,  New  Mexico  87504-1508, 

May  6,  1991 

Senator  Frank  Lautenberg, 

Chairman,  Subcommittee  on  Superfund,  Recycling,  and  Solid  Waste  Management 

Committee  on  Environment  and  Public  Works, 

U.S.  Senate, 

505  Hart  Senate  Office  Building, 

Washington,  DC  20510 

Re:  Damages  to  Natural  Resources  Under  CERCLA 

Dear  Senator  Lautenberg.  I  wish  to  thank  you  again  for  the  opportunity  to 
appear  before  your  subcommittee  on  April  12  and  provide  my  thoughts,  and  those  of 
the  National  Association  of  Attorneys  General  (NAAG),  on  Superfund  reauthoriza- 
tion. I  also  greatly  appreciate  your  kind  remarks  during  the  hearing  regarding  my 
uncle  and  my  father. 

I  am  writing  in  response  to  several  questions  which  we  received  last  week  from 
the  subcommittee  regarding  damages  to  natural  resources  under  Superfund.  The 
issue  of  natural  resource  damages  is  of  great  importance  to  the  State  of  New  Mexico 
and  to  NAAG.  Although  I  appeared  before  your  subcommittee  on  a  panel  addressing 
Superfund  liability,  I  addressed  damages  to  natural  resources  in  my  testimony.  A 
subsequent  panel,  comprised  of  Kevin  McKnight,  representing  Aluminum  Company 
of  America,  and  Patricia  Williams,  representing  the  National  Wildlife  Federation, 
also  addressed  the  issue. 

Given  the  importance  of  this  issue,  I  welcome  and  appreciate  the  opportunity  to 
respond  to  these  questions.  In  particular,  we  feel  compelled  to  respond  to  some  of 
the  statements  of  Mr.  McKnight.  In  his  April  12  testimony,  and  in  his  follow-up 
letter  to  you  of  April  22,  Mr.  McKnight  made  quite  a  number  of  inaccurate  state- 
ments, which  I  address  below.  Our  response  to  your  questions  follow. 

Question  1.  As  a  representative  of  a  State  trustee,  please  describe  how  you  think 
the  process  for  assessing  and  recovering  natural  resources  damages  under  CERCLA 
has  worked  so  far,  and  provide  any  recommendations  for  legislative  improvements 
in  the  program. 

Response.  The  process  for  assessing  and  recovering  damages  for  injury  to  natural 
resources  has  thus  far  been  only  partially  successful.  One  major  obstacle  that  trust- 
ees face  in  assessing  and  recovering  damages  is  lack  of  funding  for  damage  assess- 
ments. Although  CERCLA  originally  provided  that  the  Superfund  would  be  used  to 
fund  natural  resource  damage  assessments  and  restoration  activities,  the  1986 
amendments  precluded  any  such  funding.  As  indicated  in  my  written  testimony  sub- 
mitted to  the  subcommittee  (at  pp.  30-31),  NAAG  supports  an  amendment  to 
CERCLA  that  would  provide  for  use  of  the  Superfund  to  fund  natural  resource 
damage  assessments. 

NAAG  has  also  proposed  several  additional  amendments  to  the  natural  resource 
damage  provisions  of  CERCLA,  which  are  discussed  in  my  written  testimony  (pp. 
42-30).  These  proposed  amendments  are  designed  to  make  the  program  less  compli- 
cated and  to  reduce  the  amount  of  litigation,  and  associated  transaction  costs,  likely 
to  result  from  implementing  the  program.  These  proposed  amendments  would  pro- 
vide: (1)  that  Federal,  State,  and  tribal  trustee  decisions  would  be  based  on  an  ad- 
ministrative record  and  reviewed  on  the  "arbitrary  and  capricious"  standard;  (2) 
that  a  claim  for  damages  to  natural  resources  must  be  brought  within  3  years  of 
completion  of  the  damage  assessment,  thus  making  the  statute  of  limitations  con- 
sistent with  that  in  the  Oil  Pollution  Act;  (3)  that  trustees  are  entitled  to  recover 
from  responsible  parties  their  enforcement  costs,  attorney  costs,  oversight  costs,  and 
administrative  or  indirect  costs;  and  (4)  that  trustees  are  authorized  to  apply 
damage  awards  to  a  regional  restoration  plan  for  a  specific  area  or  ecosystem.  Al- 
though many  of  these  proposed  amendments  are,  in  our  view,  merely  clarification  of 
existing  law,  we  believe  they  would  greatly  improve  the  program. 

Question  2.  Please  describe  your  experience,  and  those  of  your  fellow  attorneys 
general,  with  contingent  valuation.  From  your  experience,  have  Federal  or  State 
trustees  asserted  a  large  number  of  claims  for  nonuse  values? 

Response.  To  date,  the  State  of  New  Mexico  has  not  prepared  a  damage  assess- 
ment based  on  contingent  valuation  methodology,  nor  asserted  a  claim  for  nonuse 
value.  Because  of  the  substantial  costs  involved,  trustees  have  prepared  CV  studies 
only  for  a  few  very  large  sites  or  oil  spills,  for  which  it  is  expected  that  the  nonuse 
component  of  the  total  damages  will  be  relatively  large.  To  our  knowledge,  trustees 
have  conducted  CV  studies  at  only  about  a  dozen  Superfund  sites  and  spills,  primar- 
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ily  large  mining  sites  and  major  oil  spills.  Generally  the  CV  studies  have  included 
both  use  and  nonuse  values. 

Question  3.  Attached  are  two  items:  (Da  letter  to  Senator  Frank  Lautenberg  from 
Kevin  McKnight  of  Alcoa,  and  (2)  the  oral  statement  of  Mr.  McKnight  before  the 
Environment  and  Public  Works  Committee's  Subcommittee  on  Superfund  April  12. 
Please  review  the  letter  and  the  testimony  and  respond  to  any  points  made.  If  possi- 
ble, please  address  any  points  regarding  any  specific  Superfund  sites  mentioned. 

Response.  Mr.  McKnight  addresses  four  issues  in  his  April  12  oral  statement:  (1) 
nonuse  values  of  natural  resources;  (2)  the  cost-effectiveness  of  trustee  assessment 
and  restoration  decisions;  (3)  the  retroactive  application  of  liability  for  natural  re- 
source damages;  and  (4)  the  $50  million  cap  on  liability  for  natural  resource  dam- 
ages. In  his  April  22  letter,  he  further  elaborates  on  the  first  point,  and  provides 
some  "examples"  of  specific  sites.  His  discussion  of  each  of  these  issues  is,  to  put  it 
kindly,  inaccurate  and  uninformed.  I  will  respond  to  each  issue  in  turn. 

(1)  Nonuse  Values.  First,  Mr.  McKnight  apparently  proposes  that  CERCLA  be 
amended  to  eliminate  nonuse  values  from  natural  resource  damage  claims.  In  sup- 
port of  this  proposal,  he  rhetorically  characterizes  nonuse  values  as  "emotional," 
"hypothetical,"  'speculative,"  "experimental,"  and  "false  economic  losses."  He  fur- 
ther criticizes  the  methodology  that  economists  generally  use  in  determining  nonuse 
values,  contingent  valuation  ("CV"),  as  "unreliable,"  "fatally  flawed,"  and  leading 
to  "wildly  implausible  and  excessive  damage  amounts,"  and  he  states  that  "no  econ- 
omist has  been  able  to  resolve  the  problems  inherent  in  CVM."  Mr.  McKnight's 
colorful  but  unsubstantiated  rhetoric  finds  little  support  in  the  economic  literature. 

Economists  have  recognized  the  concept  of  nonuse  values  (also  known  as  "passive 
use  values"  and  "existence  values")  of  natural  resources  for  at  least  25  years.  ^ 
Nonuse  value  is  a  very  real,  not  a  hypothetical,  economic  value.  As  described  by  one 
commentator: 

Existence  (or  nonuse)  value  has  three  distinct  subparts.  First,  humans  may 
place  their  own  "option  value"  on  the  preservation  of  natural  resources.  While  I 
have  never  visited  Yosemite  National  Park,  I  might  want  to  do  so  someday  and, 
therefore,  I  value  its  preservation.  Retaining  the  option  of  future  use  intuitively 
has  an  economic  importance.  Second,  humans  may  obtain  "vicarious  value" 
from  natural  resources.  Even  if  I  never  intend  to  visit  Yosemite  National  Park, 
I  may  still  value  its  presen/ation.  The  knowledge  that  a  given  natural  environ- 
ment is  protected  is  valuable  to  some  Americans,  and  vicarious  appreciation  of 
nature,  therefore,  has  a  demonstrable  economic  value.  Third,  preservation  of 
natural  resources  may  have  "intertemporal  value."  Even  if  I  have  no  interest  in 
visiting  Yosemite  National  Park,  I  may  want  my  offspring  or  their  descendants 
to  have  the  chance  to  see  the  park.  The  ability  to  bequeath  natural  resources  to 
future  generations  also  may  have  measurable  monetary  value.  Natural  resource 
damages  can  capture  these  nonuse  existence  values.  The  strongest  argument  for 
including  existence  values  is  that  they  indubitably  exist. ^ 

Endangered  species  aptly  illustrate  the  validity  of  nonuse  values.  Individuals  of 
an  endangered  species,  such  as  bald  eagles,  are  not  "used"  in  any  meaningful  sense, 
yet  there  is  clearly  a  value  in  their  existence.  That  value  by  definition  is  a  nonuse 
value.  Thus,  contrary  to  Mr.  McKnight's  assertion,  nonuse  values  do  not  represent 
"false  economic  losses." 

While  the  economic  validity  of  nonuse  values  is  beyond  serious  dispute,  the  CV 
methodology  used  to  calculate  these  values  has  been  quite  controversial.  Recogniz- 
ing this  controversy,  in  1992,  the  National  Oceanic  and  Atmospheric  Administration 
("NOAA")  convened  a  contingent  valuation  panel  of  economics  and  survey  experts, 
co-chaired  by  two  Nobel  laureates,^  to  evaluate  the  reliability  of  CV  in  measuring 
the  nonuse  values  of  natural  resources.  The  panel  reviewed  hundreds  of  pages  of 
comments  and  held  a  public  meeting  to  hear  all  sides  of  the  issue.^  In  early  1993, 
the  panel  submitted  its  report,  which  acknowledged  the  value  of  CV.  The  panel  con- 
cluded that  "Cy  studies  can  produce  estimates  reliable  enough  to  be  the  starting 
point  of  a  judicial  process  of  dameige  assessment,  including  lost  passive-use  values," 
provided  certain  guidelines  are  followed.^  A  copy  of  the  report  is  included  herewith. 


*  K.  Arrow  &  R.  Solow,  et  al.,  Report  of  the  NOAA  Panel  on  Contingent  Valuation  at  2  (Jan. 
11,  1993). 

2  Cross,  Natural  Resource  Damage  Valuation,  42  Vand.  L.  Rev.  269,  285-86  (1989)  (emphasis 
added). 

^  Kenneth  J.  Arrow,  Nobel  Memorial  Prize  in  Economic  Science,  1972;  Robert  M.  Solow,  Nobel 
Memorial  Prize  in  Economic  Science,  1987. 

*  NOAA,  Notice  of  Proposed  Rulemaking,  59  Fed.  Reg.  1062,  1143  (January  7,  1994). 

*  Arrow  and  Solow,  supra  note  1,  at  42. 
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Moreover,  both  of  the  Federal  agencies  that  Congress  has  entrusted  to  develop 
regulations  for  the  assessment  of  natural  resource  damages,  the  Department  of  the 
Interior  ("DOI")  and  NOAA,  have  concluded  that  lost  nonuse  values  are  a  valid 
component  of  such  damages,  and  that  CV  can  be  an  appropriate  method  of  assessing 
lost  nonuse  values.  In  its  original  final  rule,  DOI  maintained  that  "nonmarketed  re- 
source methodologies  (including  CV)  are  valid,  proven  techniques  when  properly 
structured  and  professionally  applied."  ^  Similarly,  NOAA  concluded  that  "reliable 
estimates  of  lost  passive  use  value  due  to  discharges  of  oil  can  be  estimated  using 
CV  so  long  as  the  CV  study  follows  the  standards  provided  in  the  proposed  regula- 
tions." "^  Finally,  the  court  of  appeals,  in  reviewing  a  challenge  to  the  DOI  regula- 
tions, upheld  the  use  of  CV  as  an  appropriate  method  of  assessing  nonuse  values.^ 
Thus,  Mr.  McKnight's  exhortations  that  CV  methodology  is  "fatally  flawed"  and 
"inherently  unreliable"  do  not  bear  scrutiny. 

Nor  can  nonuse  values  be  viewed  as  a  "windfall"  to  trustees  or  a  "lucrative 
source  of  revenue,"  as  Mr.  McKnight  argues  in  page  4  of  his  oral  statement  and 
page  2  of  his  letter.  Contrary  to  Mr.  McKnight's  assertions,  trustees  cannot  use 
damage  awards  "to  expand  their  .  .  .  resource  management  initiatives  (or)  fund  in- 
ternal operations."  CERCLA  expressly  provides  that  damage  awards  must  be  used 
to  restore,  replace,  or  acquire  the  equivalent  of  the  damaged  resources.®  This  limita- 
tion applies  to  awards  for  nonuse  values  as  it  applies  to  all  other  awards. 

Mr.  McKnight  is  equally  misguided  in  his  discussion  of  nonuse  value  "claims"  for 
specific  sites  and  oil  spills.  In  his  April  22  letter,  he  begins  by  lamenting  that  little 
information  is  available  on  nonuse  claims.  He  then  goes  on  to  speculate  what  he 
believes  those  claims  might  be  at  various  sites,  using  phrases  such  as  "the  only  pos- 
sible basis,"  "must  be  attributable,"  "is  likely  attributable."  Mr.  McKnight's  specu- 
lations have  no  basis  in  fact,  many  of  his  statements  are  incorrect,  and  he  has  omit- 
ted actual  settlement  figures  for  several  of  these  cases. 

General  Motors  (Central  Foundry  Division)  Site,  Massena,  NY.  This  site  is  a  165- 
acre  aluminum  casting  facility  located  on  the  St.  Lawrence  River.  Some  30,000  cubic 
yards  of  PCB-contaminated  sludges  were  disposed  of  at  the  site — some  of  the  materi- 
al was  placed  below  the  water  table.  Both  groundwater  and  surface  water,  including 
the  St.  Lawrence,  Grasse,  and  Raquette  Rivers,  have  been  seriously  contaminated. 
No  lawsuit  has  been  filed  to  address  the  facility,  as  the  responsible  parties,  includ- 
ing Alcoa,  are  proceeding  under  a  settlement  agreement.  No  CV  study  has  been  con- 
ducted for  the  site,  and  no  claims  for  nonuse  values  have  been  made.  Indeed,  no 
dollar  figure  for  natural  resource  damages  has  been  proposed  by  the  trustees.  We 
have  spoken  to  the  attorneys  representing  the  Federal,  State,  and  tribal  trustees, 
and  they  are  at  a  loss  as  to  where  Mr.  McKnight  obtained  the  figure  of  $1  billion  for 
natural  resource  damages. 

Lavaca  Bay,  Point  Comfort,  TX.  Lavaca  Bay  has  been  contaminated  by  the  dis- 
charge of  large  quantities  of  mercury.  Again,  no  CV  study  has  been  conducted,  and 
no  claims  for  nonuse  values  have  been  made.  It  is  anticipated  that  any  claims  for 
nonuse  values  will  be  relatively  small.  The  United  States  and  the  State  of  Texas 
have  asserted  claims  of  several  hundred  million  dollars,  as  Mr.  McKnight  reports, 
but  these  claims  are  for  total  clean-up  costs,  not  merely  for  natural  resource  dam- 
ages. 

Clark  Fork  River  Basin,  Butte,  MT.  This  sprawling  mining  site  is  the  largest  Su- 
perfund  site  in  the  Nation.  It  includes  the  Berkeley  Pit,  a  3-mile  long  copper  and 
molybdenum  open-pit  mine.  The  site  is  heavily  contaminated  with  heavy  metals  and 
acid  drainage  from  over  100  years  of  mining  operations.  Some  140  river  miles  have 
been  adversely  affected,  including  30  miles  that  are  devoid  of  fish.  Approximately 
2,000  acres  of  riparian  habitat  have  been  destroyed  and  another  4,000  acres  are  seri- 
ously impacted.  Approximately  20  square  miles  of  wildlife  habitat  have  been  in- 
jured, denuded  of  vegetation  from  heavy  metal  phytotoxicity.  Approximately  $35,000 
acre  feet  of  groundwater  have  been  contaminated,  and  that  volume  is  expected  to 
reach  700,000  before  it  is  contained.  The  State  of  Montana  is  conducting  a  CV  study 
and  has  filed  an  action,  Montana  v.  Atlantic  Richfield  Co.,  No.  83-CV-317-HLN- 
PGH  (D.  Mont.),  seeking  damages  for  injury  to  natural  resources  in  the  amount  of 
$300  million  to  $1  billion.  Of  this  claim,  $126  million— considerably  less  than  half 
the  total  claim — represents  nonuse  values. 

Idarado  Mining,  Telluride,  CO.  Although  the  district  court  originally  ordered  a 
$40  million  remedial  action  for  this  site,  the  order-as  reversed  on  appeal  for  lack  of 


6  DOI  Final  Rule,  51  Fed.  Reg.  27674,  27721  (August  1,  1986). 

7  NOAA  Proposed  Rules,  59  Fed.  Reg.  1062,  1143  (January  7,  1994). 

8  Ohio  V.  United  States  Department  of  Interior,  880  F.2d  432,  474-79  (D.C.  Cir.  1989). 

9  Section  107(0(1)  of  CERCLA,  42  U.S.C.  §  9607(0(1). 
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jurisdiction.*"  The  parties  subsequently  entered  into  a  consent  decree  for  implemen- 
tation of  a  $16  million  remedy.  A  damage  assessment,  including  a  CV  study,  was 
prepared  that  calculated  damages  in  excess  of  $100  million,  as  Mr.  McKnight  cor- 
rectly reports.  However,  the  consent  decree  settled  the  natural  resource  damage 
claims  for  $1.1  million. 

Nestucca  Oil  Spill,  Washington.  In  December  1988,  the  barge  Nestucca  ruptured 
and  spilled  approximately  230,000  gallons  of  fuel  oil  off  the  coast  of  Washington.  Oil 
washed  ashore  along  some  200  miles  of  Washington  and  British  Columbia  coastline, 
severely  impacting  the  Canadian  Pacific  Rim  National  Park  on  Vancouver  Island. 
The  spill  killed  over  50,000  seabirds.  A  CV  study  was  begun,  and  early  estimates  of 
the  potential  damages  varied  widely,  although  $110  million  was  the  figure  common- 
ly quoted.  The  State  of  Washington  ultimately  settled  its  natural  resource  damage 
claims  for  $3.5  million;  the  Province  of  British  Columbia  settled  its  natural  resource 
damage  claims  for  $3.4  million. 

Douglassville  Waste  Oil  Site,  Douglassville,  PA.  The  Douglassville  site  is  a  50-acre 
waste  oil  and  solvent  recovery  facility  that  operated  from  1940  to  1985.  Soil  and 
groundwater  at  the  site  is  contaminated  with  volatile  organic  compounds,  heavy 
metals,  petroleum  hydrocarbons,  and  PCB's.  The  State  trustee  has  asserted  a  natu- 
ral resource  damages  claim  of  $29.5  million  for  restoration  and  $500,000  in  lost  use. 
The  latter  figure  includes  both  use  and  nonuse  values.  According  to  the  Pennsylva- 
nia Department  of  Environmental  Regulation,  the  $550  million  figure  referenced  by 
Mr.  McKnight  was  mentioned  in  an  early  meeting  as  a  possible  "high-end"  damage 
smiount,  but  that  figure  has  not  been  advanced  in  the  settlement  negotiations.  The 
trustee  has  not  yet  prepared  a  restoration  plan,  and  no  decision  has  been  made  on 
how  an  award  would  be  spent.  Restoration  of  the  contaminated  aquifer  is  one  likely 
possibility,  contrary  to  Mr.  McKnight's  assertion,  although  the  trustee  may  find  it 
more  cost-effective  to  use  an  award  to  protect  contiguous  groundwater. 

(2)  Cost  Effectiveness.  Mr.  McKnight's  second  point  is  that  the  natural  resource 
damages  assessment  regulations  promulgated  by  the  Department  of  the  Interior 
("DOI")  do  not  provide  for  cost-effective  restoration  decisions.  He  asserts,  at  page  4 
of  his  oral  statement,  that  "DOI  has  refused  to  recognize  any  constraints  on  the 
amount  of  restoration  costs  that  may  be  imposed,  ignoring  the  principle  that  resto- 
ration costs  must  be  commensurate  with  the  value  of  the  resource  to  be  restored." 
He  urges  Congress  to  legislate  such  constraints.  It  would  seem,  however,  that  Mr. 
McKnight  has  not  read  the  DOI  regulations. 

In  fact,  the  DOI  regulations  are  replete  with  standards  and  limitations  on  trustee 
incurrence  of  costs.  In  both  the  Pre-Assessment  Phase  and  the  Assessment  Phase 
trustees  are  limited  to  the  incurrence  of  costs  that  are  "reasonable  and  necessary." 
Such  costs  must  be  "incurred  by  the  authorized  official  for,  and  specifically  allocable 
to,  site-specific  efforts  taken  ...  for  the  assessment  of  damages  to  natural  re- 
sources." Such  costs  "shall  not  reflect  regular  activities  performed  by  the  (trustee) 
in  the  management  of  natural  resources."  Pre-assessment  and  assessment  activities 
"shall  be  taken  in  a  manner  that  is  cost-effective."  Finally,  claims  for  such  costs 
"shall  be  supported  by  appropriate  records  and  documentation."  *  * 

The  term  "reasonable  cost"  is  narrowly  defined.  Costs  are  reasonable  only  if  "the 
Injury  Determination,  Quantification,  and  Damage  Determination  phases  have  a 
well-defined  relationship  to  one  another  and  are  coordinated."  Further,  costs  are 
reasonable  only  if  "the  anticipated  increment  of  extra  benefits  in  terms  of  the  preci- 
sion or  accuracy  of  esiimates  obtained  by  using  a  more  costly  injury,  quantification, 
or  damage  determination  methodology  are  greater  than  the  anticipated  increment 
of  extra  costs  of  that  methodology."  Finally,  assessment  costs  are  reasonable  only  if 
"the  anticipated  cost  of  the  assessment  is  expected  to  be  less  than  the  anticipated 
damage  amount."  *^ 

The  term  "cost  effective"  is  also  narrowly  defined.  The  regulatory  definition  man- 
dates that  "when  two  or  more  activities  provide  the  same  or  a  similar  level  of  bene- 
fits, the  least  costly  activity  providing  that  level  of  benefits  will  be  selected."  *^ 

(3)  Retroactivity.  Mr.  McKnight's  third  point  is  that  the  natural  resource  damage 
provisions  should  not  apply  retroactively  to  disposal  that  occurred  prior  to  1980.  He 
suggests,  at  page  3  of  his  oral  statement,  the  need  to  "clarify"  that  natural  resource 
damage  claims  "are  not  supposed  to  be  applied  retroactively."  Again,  Mr.  McKnight 
seems  to  be  unfamiliar  with  the  law. 


">  Colorado  v.  Idarado  Mining  Co.,  707  F.  Supp.  1227  (D.  CO  1989),  rev'd  in  part,  916  F.2d  1486 
(10th  Cir.  1990),  cert,  denied,  111  S.Ct.  1584  (1991). 
•>  43  C.F.R.  §§  11.23(gK2);  11.30(cK2). 
•M3C.F.R.  §11.14(ee). 
>3  43  C.F.R.  §11.14(j). 
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The  language  of  CERCLA  is  quite  plain.  It  provides  that  "[t]here  shall  be  no  re- 
covery (of  damages  for  injury  to  natural  resources)  where  such  damages  and  the  re- 
lease of  a  hEizardous  substance  from  which  such  damages  resulted  have  occurred 
wholly  before  December  11,  1980."  ^*  Thus,  Congress  clearly  intended  that  liability 
for  damages  to  natural  resources  apply  retroactively  where  the  release  or  resulting 
damages  have  occurred  at  least  in  part  after  December  1980.  The  courts  have  recog- 
nized such  retroactive  liability.*^  What  Mr.  McKnight  advocates  is  not  a  clarifica- 
tion, but  a  major  substantive  change  in  current  law. 

As  I  explained  in  my  written  testimony  (at  pages  2-3),  the  CERCLA  retroactive 
liability  scheme  is  designed  to  ensure  that  the  polluter,  rather  than  society  as  a 
whole,  pay  for  the  costs  of  toxic  waste  pollution.  This  principle  applies  to  the  costs 
of  restoring  injured  natural  resources  just  as  it  applies  to  the  costs  of  remediation. 
The  policy  objectives  for  retaining  retroactive  liability  that  I  discuss  in  my  written 
testimony  (pages  5-6)  also  apply  to  liability  for  natural  resource  damages. 

(4)-Cap  on  Liability.  Mr.  McKnight's  fourth  and  final  point  is  that  the  statutory 
$50  million  cap  on  liability  for  natural  resource  damages  should  be  applied  on  a  per 
site  basis.  He  states,  at  page  5  of  his  oral  statement,  that  it  is  "clear  from  the  lan- 
guage of  the  statute  that  Congress  intended  to  establish  a  $50  million  limit  on  natu- 
ral resource  damages  at  a  site."  He  urges  Congress  to  "reiterate"  this  purported  po- 
sition. Once  again,  Mr.  McKnight  appears  not  to  have  read  the  statute. 

CERCLA  provides  that  liability  "for  each  release  of  a  hazardous  substance  or  inci- 
dent involving  release  of  a  hazardous  substance  shall  not  exceed  ...  for  any  .  .  . 
facility  (as  opposed  to  a  vessel,  motor  vehicle,  or  pipeline),  .  .  .  the  total  of  all  costs 
of  response  plus  $50,000,000  for  any  damages  under  this  title."  ^^  Thus,  by  the  plain 
language  of  the  statute,  the  cap  was  intended  to  apply  per  release  or  incident,  not 
per  site.  Mr.  McKnight's  reading  of  the  statute  completely  ignores  the  language  em- 
phasized above.  The  language  "for  any  facility"  merely  distinguishes  the  $50  million 
cap  from  the  $5  million  cap  "for  any  vessel  which  carries  any  hazardous  substance," 
the  $500,000  cap  "for  any  other  vessel,"  and  the  $5  million  cap  "for  any  motor  vehi- 
cle, aircraft,  pipeline,  ...  or  rolling  stock."  No  clarification  of  Congressional  intent 
is  necessary. 

Thank  you,  again,  for  the  opportunity  to  provide  the  subcommittee  with  this  in- 
formation. If  you  have  any  questions  or  need  any  additional  information,  please  let 
us  know.  Good  luck  with  your  efforts  to  reauthorize  Superfund  this  year. 

Sincerely, 

Tom  Udall, 
Attorney  General. 


Prepared  Statement  of  Dr.  Benjamin  F.  Chavis,  Jr.,  Aluance  for  a  Superfund 

Action  Partnership 

I.  Overview 

Good  morning.  I  am  Dr.  Benjamin  F.  Chavis,  Jr.,  Executive  Director  and  Chief 
Executive  Officer  of  the  National  Association  for  the  Advancement  of  Colored 
People  (NAACP).  I  am  also  Chairman  of  the  Alliance  for  a  Superfund  Action  Part- 
nership (ASAP).  I  appreciate  your  inviting  me  here  today  to  share  with  you  the 
views  of  the  NAACP  and  ASAP  on  Superfund  reauthorization  issues. 

My  personal  involvement  in  toxic  waste  issues  goes  back  many  years.  I  helped 
found  what  is  known  as  the  environmental  justice  movement  to  assist  in  drawing 
attention  to  a  long  ignored  reality:  people  of  color  were  being  disproportionately  vic- 
timized by  hazardous  waste  facilities,  past,  present  and  future.  I  spoke  out  against 
siting  a  dump  in  a  North  Carolina  minority  community.  My  interest  in  Superfund 
reform  stems  directly  from  years  of  grassroots  experience  with  toxic  waste  issues.  I 
believe  that  this  law  has  directly  contributed  to  the  environmental  racism  afflicting 
people  of  color.  And  despite  fine  words,  no  bill  presently  before  you  changes  this 
much  at  all. 

Over  the  last  few  months,  a  diverse  group  of  citizen  advocates,  local  governments, 
companies  and  associations  realized  that  the  debate  on  Superfund  offered  us  a 
chance  to  find  common  ground  on  an  issue  which  has  historically  been  very  divisive. 


'*  Section  107(fKl)  of  CERCLA,  42  U.S.C.  §  9607(0(1). 

•5  In  re  Acushnet  River  &  New  Bedford  Harbor:  Proceedings  re  Alleged  PCB  Pollution,  716  F. 
Supp.  676.  679  (D.  Mass.  1989). 

'6  Section  107(cXl)  of  CERCLA,  42  U.S.C.  §  9607(cXl)  (emphasis  added). 
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After  detailed  discussions,  that  shared  belief  evolved  into  the  Alliance  for  a  Super- 
fund  Action  Partnership  (ASAP). 

Today,  ASAP  represents  the  broadest  and  largest  diverse  constituency  of  Super- 
fund  stakeholders  you  can  find:  the  NAACP,  Local  Governments  for  Superfund 
Reform,  the  American  Furniture  Manufacturers  Association,  International  Fabri- 
care  Institute,  the  City  of  Atlanta,  the  Society  of  Independent  Gas  Marketers  of 
America,  the  National  Food  Processors  Association,  The  Grocery  Manufacturers  of 
America,  Johnson  Controls,  Inc.,  Continental  Corporation,  the  American  Interna- 
tional Group,  Texaco,  Phillips,  and  many  others  in  a  variety  of  fields.  A  full  list  of 
current  membership  is  attached  as  an  addendum  to  this  testimony. 

Our  group  did  not  start  out  constrained  by  past  ideology  or  commitments  to  old 
slogans  and  principles.  To  be  sure,  we  did  start  out  from  very  different  perspectives, 
but  we  shared  a  common  purpose — to  make  Superfund  work.  Unlike  others,  we  did 
not  take  any  options  off  the  table. 

In  a  moment,  I  will  discuss  the  Eight  Point  Plan  we  developed  in  detail.  But 
before  I  do,  I  ask  that  you  consider  this: 

At  one  time  or  another,  everyone  here  has  said  that  there's  too  much  litigation  in 
Superfund,  too  much  mistrust,  too  little  clean-up.  And  many  have  also  agreed  that  a 
major  cause  of  all  these  problems  is  the  retroactive,  site-by-site  system  used  to  raise 
clean-up  funds. 

Yet,  you  are  here  today  seriously  considering  a  bill  drafted  by  the  Administration 
which  will  keep  this  failed  system  in  place.  Moreover,  the  bill  contains  provisions 
that  would  further  complicate  the  legal  warfare  and  that  would  divert  dollars  that 
could  be  used  for  clean-up. 

Some  have — and  others  will — come  before  you  to  say  that  things  aren't  so  bad, 
that  Superfund  is  basically  working,  that  with  a  nip  here  and  a  tuck  there,  all  will 
be  well.  Or  their  rhetoric  will  be  bold,  but  their  reform  plans  will  be  modest.  Our 
message  to  you  is  this:  They  are  wrong. 

Theirs  is  a  view  glimpsed  from  Washington's  corridors,  not  from  toxic  ground 
zero — the  communities  and  people  living  with  Superfund  risk  every  day.  In  Wash- 
ington, the  talk  is  of  making  "polluters"  pay  and  of  "fair  share"  allocation. 

At  toxic  ground  zero,  the  talk  is  of  one  thing:  Clean-up  our  neighborhood,  do  it 
fast  and  do  it  right.  Communities  want  to  see  clean-up  crews  and  public  health  pro- 
fessioneils,  not  lawyers,  allocators  and  allocation  committees. 

Mr.  Chairman  and  members  of  this  Subcommittee,  if  your  house  is  swept  into  the 
ocean  after  a  hurricane,  you  don't  rebuild  it  as  before;  if  it  is  uprooted  by  an  earth- 
quake, you  build  to  new  standards.  The  same  should  be  true  for  Superfund.  But 
what  you  have  before  you  seeks  to  achieve  reform  by  building  on  the  very  same 
foundation  with  the  very  same  materials  which  have  been  crumbling  around  you  for 
13  years — a  dominant  focus  on  fundraising  through  the  mechanism  of  retroactive, 
site-specific  liability.  I  implore  you  to  think  more  boldly. 

I  am  extremely  pleased  to  note  that  some  new  voices  are  joining  the  chorus  for 
fundamental  reform.  I  am  speaking  here  of  your  colleague  Senator  Robert  Smith 
and  Representative  Bill  Zeliff,  who  recently  introduced  the  Comprehensive  Super- 
fund  Improvement  Act  of  1994.  I  am  not  usually  in  the  habit  of  praising  conserva- 
tive legislators.  But  I  have  been  told  their  bill  is  derived  directly  from  more  than  a 
year  of  discussions  with  Superfund  stakeholders  and  experts  in  New  Hampshire,  not 
Washington.  In  many  ways  they  are  responding  to  some  of  the  same  practical  im- 
peratives which  I  feel.  Their  bill  grapples  directly  and  honestly  with  Superfund's 
debilitating  and  wasteful  approach  to  financing.  Based  on  their  grassroots  discus- 
sions, they  recognize  that  fundamental  reform  is  required.  Here  are  two  Republi- 
cans who  are  not  afraid  to  say  that  increasing  business  taxes  to  fund  clean-up  is  a 
far  more  efficient  way  to  protect  the  public  than  the  law  we  have  today — and  it  is 
better  for  business. 

I  do  not  endorse  their  bill  because  the  scope  of  their  liability  and  financing  is  not 
broad  enough,  although  it  is  clearly  headed  in  the  right  direction.  In  addition,  I 
hope  you  and  they  will  see  that  liability  and  financing  changes  are  the  place  to 
start  from  in  changing  the  focus  of  Superfund  so  it  can  address  public  health  and 
community  needs.  Comprehensive  Superfund  reform  must  also  address  the  other  six 
points  of  our  Eight  Point  Plan,  issues  such  as  public  health  focus,  community 
empowerment,  site  selection  and  prioritization,  minority  participation,  and  commu- 
nity development. 

In  addition,  I  appreciate  the  efforts  of  the  Administration  and  the  National  Com- 
mission on  Superfund,  not  only  to  address  Superfund's  problems  but  to  address  addi- 
tional environmental  justice  concerns.  A  few  of  the  specific  suggestions  raised  in  the 
Eight  Point  Plan  have  been  incorporated  in  the  Administration's  bill. 
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But  environmental  justice  concerns  cannot  be  addressed  by  a  section  heading  at 
the  back  of  a  bill.  Our  concerns  are  not  "add-on"  items.  The  central  environmental 
justice  concern  is  hov/  the  central  purpose  of  Superfund — clean-up — is  carried  out. 
This  requires  fundamental  reform. 

I  feel  absolutely  certain  in  saying  today  that  if  you  enact  this  bill,  which  funda- 
mentally maintains  the  current  law  with  the  current  financing  system,  you  will 
come  back  here  in  a  few  years,  long  after  the  congratulations  and  smiles  at  the  bill 
signing,  explaining  to  citizens,  but  probably  not  very  persuasively,  what  went 
wrong.  In  other  words,  you  may  be  able  to  pass  a  bill  which  does  not  fundamentally 
reform  Superfund,  but,  if  you  do,  you  most  assuredly  will  not  solve  the  problem. 

We  say  it's  time  to  make  fundamental  change  in  Superfund.  And  change — and 
boldness — is  what  ASAP's  Eight  Point  Plan  is  all  about. 

II.  Details  of  the  Eight  Point  Plan 

The  ASAP  Eight  Point  Plan  is  designed  to  achieve  several  critical  goals — the 
same  ones  shared  by  the  Administration  and  members  of  this  Subcommittee:  a  new 
focus  on  public  health;  significant  community  involvement  in  the  process;  acceler- 
ated clean-up;  better  site  prioritization  to  ensure  the  most  effective  allocation  of  re- 
sources; reduced  transaction  costs;  more  rational  remedies;  greater  fairness;  and 
stronger  public  and  private  support  for  the  program. 

But  the  difference  between  the  Eight  Point  Plan  and  other  options  is  that  its  re- 
forms are  integrated.  Each  point  of  the  plan  relies  on  the  others  to  work.  We  recog- 
nize, where  other  plans  do  not,  the  inextricable  interrelationships  of  various  parts  of 
the  current  program — and  of  our  proposed  solutions.  And  we  especially  recognize 
that  virtually  every  one  of  the  problems  identified  by  major  stakeholders  is  either 
connected  to  or  grows  out  of  the  retroactive,  site-specific  liability  system.  As  long  as 
it  is  in  place,  trying  to  reform  other  parts  of  the  program  will  simply  not  succeed. 

Let  me  stress  that  the  Eight  Point  Plan  is  not  set  in  stone,  and  we  are  improving 
it  all  the  time.  We  are  actively  reaching  out  to  environmental  justice  and  communi- 
ty activists,  to  State  and  local  leaders,  to  environmentalists  and  public  health  ex- 
perts, and  to  other  businesses  for  new  ideas  and  refinements.  And  we  reach  out  to 
you  and  your  staffs  to  assist  us  in  perfecting  our  plan. 

1.  the  right  purpose:  public  health 

Thirteen  years  after  enactment  of  Superfund,  the  Nation  still  awaits  clean-up  of 
more  than  1,200  of  our  worst  toxic  waste  sites,  much  less  the  many  which  have  thus 
far  been  ignored.  Full-scale  health  investigations  are  being  conducted  at  an  annual 
rate  of  only  15  percent  of  the  eligible  sites.  Despite  the  national  Trust  Fund  created 
to  clean-up  toxic  waste  sites  and  pay  for  health  evaluations,  whole  communities 
have  had  no  relief  from  the  imminent  threat  of  disease. 

And,  while  toxic  exposure  is  bad  for  any  community,  a  1987  study  by  the  United 
Church  of  Christ  Commission  on  Racial  Justice,  which  I  led,  showed  that  hazardous 
waste  sites  and  NPL  sites  are  located  disproportionately  in  minority  communities. 

We  have  failed  in  our  public  health  mission  primarily  because  Superfund  today  is 
focussed  on  fundraising,  not  on  public  health  and  environmental  protection.  In  fact, 
the  public  health  focus  of  Superfund  legislative  intent  has  been  severely  compro- 
mised. Public  health  professionals  are  barely  visible  in  the  process;  they  are  over- 
shadowed by  lawyers,  financial  planners,  transactions  and  negotiations.  Rarely  does 
an  epidemiologist,  medical  doctor  or  biostatistician  get  involved  in  the  process  until 
after  large  sums  have  been  spent  on  legal  fees  and  other  non-clean-up  or  health 
preservation-related  activities.  Site  clean-up  and  related  health  activity  are  literally 
put  on  hold  for  years. 

The  Agency  for  Toxic  Substance  and  Disease  Registry  (ATSDR)  is  hopelessly  back- 
logged  in  its  conduct  of  health  investigations  of  NPL  sites.  Yet  such  investigations 
can  provide  valuable  insight  into  long-term  and  aggregate  health  effects  of  commu- 
nities exposed  to  chemical  releases  from  hazardous  waste  sites.  To  date,  toxicological 
profiles  have  been  generated  for  only  176  of  275  Superfund  "Priority  Chemicals." 

Current  staff  levels  cannot  possibly  keep  up  with  the  present  demand  for  health 
assessments  and  other  mandated  responsibilities  (e.g.,  applied  research,  emergency 
response,  health  education  and  surveillance,  and  registries).  Clearly,  ATSDR,  at  its 
present  level  of  appropriations  and  operations,  is  overwhelmed. 

It  also  is  not  clear  that  ATSDR  was  ever  charged  with  the  responsibility  to  re- 
spond to  health  effects  once  identified.  Most  local  medical  providers  may  not — and 
in  fact  usually  are  not — abreast  of  information  needed  to  diagnose  or  treat  symp- 
toms that  are  associated  with  exposures  to  toxic  chemicals  at  toxic  waste  sites.  In 
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short,  responsibility  for  health  response  activity  is  an  enigma  for  many  affected  resi- 
dents. 

By  ATSDR's  own  admission,  serious  gaps  exist  in  scientific  knowledge  about  the 
toxicity,  bioavailability,  exposure  and  human  health  effects  of  individual  hazardous 
substances — and  mixtures  of  these  substances — released  from  hazardous  Superfund 
sites,  especially  during  emergency  releases.  Additionally,  physicians  and  other 
health  care  providers  near  Superfund  sites  express  the  need  for  training  and  techni- 
cal assistance  on  hazardous  substances  and  related  health  effects. 

The  Administration  is  to  be  commended  for  its  sensitivity  to — and  inclusion  of — 
specific  provisions  which  seek  to  address  the  problems  of  highly  impacted  communi- 
ties, particularly  those  of  people  of  color.  But  these  are  only  demonstration  pro- 
grams, essentially  add-ons  to  the  current  system,  rather  than  basic  reform,  and  no 
new  financing  source  is  provided  for  them. 

ASAP  Solution 

ASAP  proposes  a  Superfund  program  run  on  public  health  grounds  by  public 
health  officials — not  run  on  fundraising  grounds  by  lawyers.  This  public  health 
process  would  begin  at  the  time  a  site  is  first  proposed  for  the  NPL  and  would  not 
end  until  the  site  is  delisted. 

ASAP's  plan  addresses  five  specific  problem  areas: 

1.  Professional  Visibility 

Presently,  except  in  the  instance  of  ATSDR  health  assessments  and  related  activi- 
ties, public  health  professionals  and  other  scientists  are  seldom  engaged  in  Super- 
fund  clean-up  activity.  The  government  should  expand  the  use  of  health  experts  and 
give  them  leadership  roles  in  clean-up  decisions.  They  should  be  involved  from  the 
beginning  so  that  the  focus  of  Government  action  is  on  protecting  the  health  of  af- 
fected citizens.  They  should  arrive  on  site  before  decisions  are  made,  interact  with 
the  community,  and  lead  the  process. 

EPA  also  should  engage  Superfund  "Public  Health  Oversight  Teams"  to  monitor 
and  assist  site  clean-up  and  health  assessment  activity.  The  teams  should  be  activat- 
ed upon  identification  of  each  NPL  site  or  other  sites  that  request  assistance.  Such 
teams  should  be  made  up  of  health  and  environment  professionals  at  the  local. 
State  and  Federal  levels.  Team  members  should  include  experts  who  don't  work  for 
EPA  and  ATSDR,  as  well  as  representation  from  these  agencies.  This  team  should 
operate  in  concert  with  proposed  Citizen  Working  Groups  (CWGs),  and  should  be 
empowered  to  make  recommendations  to  EPA  or  State  site  representatives. 

2.  Health  Assessments  and  Investigations 

As  noted  earlier,  it  is  very  clear  that  ATSDR  cannot,  at  its  current  operating  level 
and  budget,  meet  the  high  volume  demand  for  health  assessments  and  health  inves- 
tigations. Therefore,  the  budget  for  ATSDR  must  be  increased  to  accommodate  the 
number  of  pending  and  projected  health  assessments  and  investigations. 

In  addition,  ATSDR  must  strengthen  its  contracting  priorities  to  engage  the 
needed  assistance  from  outside  contractors,  particularly  local  and  State  public 
health  organizations. 

ATSDR  also  should  prioritize  follow-up  investigations  for  sites,  because  many 
communities  may  need  attention  more  quickly  than  others. 

S.  Health  Effect  Studies  and  Applied  Research 

ASAP  agrees  with  proposed  language  in  the  Administration's  bill  to  engage  re- 
search assistance  via  cooperative  agreements  and  grants  to  public  and  non-profit  in- 
stitutions. Health  research  initiatives  are  presently  suffering — particularly  applied- 
research — and  without  this  valuable  information,  surveillance  and  disease  registry 
information  is  severely  handicapped. 

But  caution  must  be  exercised  not  to  rely  on  studies  that  are  inherently  long 
term,  and  which  require  exposure  models  and  study  designs  that  may  take  years  to 
construct. 

Therefore,  in  all  appropriate  circumstances,  ASAP  proposes  scientifically  sound 
toxic  substance  chemical  screening  within  affected  populations  to  rapidly  determine 
actual  exposures  to  known  toxins  at  the  site  and  in  the  area.  This  is  a  much  more 
immediately  usable  tool  than  "health  effect  studies,"  which,  if  done  right,  take  20 
years  and  require  statistically  stable  study  populations. 

Screening,  along  with  other  tests,  allows  for  addressing  site  assessment,  NPL  in- 
clusion, prioritization  and  population  impact  all  at  once.  ASAP  proposes  that  these 
comprehensive  "fingerprint  screenings"  (with  appropriate  control  groups)  be  a  prin- 
cipal criterion  in  listing  a  site,  prioritizing  it  and  protecting  public  health. 
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l^.  Non-Emergency  Health  Response  and  Guidance 

Local  health  care  providers  must  be  engaged  in  the  health  response  process.  His- 
torically, there  has  been  a  separation  of  environmental  health  from  primary  health 
care.  Persons  affected  by  toxic  substances  can  seek  health  remedies  from  local  doc- 
tors literally  for  years,  but  often  times  those  doctors  do  not  recognize  the  ailment.  A 
formal  mechanism  to  provide  local  clinicians  with  Superfund  information  needs  to 
be  instituted. 

ASAP  recommends  that  whenever  a  site  is  designated  by  ATSDR  for  health  inves- 
tigation or  whenever  a  site  health  assessment  warrants  further  consideration,  an 
Environmental  Health  Response  Briefing  should  be  routinely  issued  to  the  medical 
establishment  in  affected  communities.  Similarly,  there  should  be  consultation  by 
government  health  experts  with  primary  care  providers  close  to  the  site  in  the  early 
stages  of  site  assessment. 

5.  Health  Education  and  Training 

Bridging  the  gap  between  environmental  health  effects  and  primary  health  care 
has  been  discussed  for  years  among  environmental  scientists,  with  little  progress. 
This  must  occur. 

Environmental  surveillance  efforts  could  be  significantly  enhanced  if  the  health 
care  provider  community  were  trained  to  recognize  environmentally  related  health 
effects.  To  improve  the  health  status  of  persons  living  near  hazardous  waste  sites, 
the  scientific  and  medical  communities  must  have  an  understanding  of  the  issues 
impacting  residents  of  affected  communities.  This  can  be  achieved  by  (a)  improving 
scientific  understanding  of  the  relationship  between  exposure  and  health  impacts  by 
involving  the  expertise  of  groups  like  NIH,  NSF,  and  the  American  Academy  of  Sci- 
ences; (b)  improving  the  ability  of  local  health  departments  to  recognize  and  diag- 
nose health  effects  associated  with  exposure  to  hazardous  substances;  and  (c)  im- 
proving the  ability  of  health  care  providers  to  diagnose  environmentally  related  dis- 
ease. This  requires  both  legislative  direction  and  funding. 

2.  THE  RIGHT  SIZE:  ADEQUATE  FUNDING 

Since  Superfund's  inception,  public  and  private  financial  resources  have  been  im- 
properly allocated  and  diverted  to  wasteful  litigation.  The  results  have  been  stalled 
clean-up  and  a  concentration  of  clean-up  efforts  at  sites  with  viable  PRPs. 

In  order  to  properly  refocus  the  Superfund  program  on  human  health,  environ- 
mental protection  and  other  important  priorities,  ASAP  members  believe  that  ade- 
quate funding  must  be  raised  in  a  reliable  and  efficient  way.  It  is  not  enough  to 
propose  new  programs  and  pay  homage  to  new  priorities.  Money  to  fund  them  must 
be  spelled  out  and  integrated  into  any  reform  plan  that  truly  seeks  to  improve  the 
program. 

ASAP  Solution 

The  Eight  Point  Plan  does  just  that.  Through  the  elimination  of  site-specific  fund- 
raising  and  implementation  of  a  broad-based  business  taxing  mechanism,  our  plan 
raises  more  money  for  clean-up  and  related  priorities  while  reducing  the  overall 
costs  to  business  and  assuring  greater  certainty. 

Consider  what  would  happen  if  we  stopped  fundraising  site-by-site  at  old  multi- 
party NPL  sites  and  raised  the  money  mostly  from  business  taxes: 

•  This  expanded  fund  would  be  able  to  pay  for  clean-ups  immediately  because 
legal  warfare  would  no  longer  hinder  and  delay  clean-up  work. 

•  In  the  absence  of  site-by-site  fundraising,  public  health  and  the  environ- 
ment— not  fundraising  imperatives — would  drive  the  Superfund  program  and 
set  its  priorities. 

•  Freed  from  fundraising  and  the  need  to  allocate  liability  based  upon  an  in- 
complete and  inadequate  information  base,  EPA  could  devote  far  more  time  and 
resources  to  addressing  health  threats,  putting  health  professionals  on  the  scene 
first  rather  than  last. 

•  Business  and  other  PRPs  (cities,  States  and  the  Federal  government)  would 
benefit  greatly.  Enormous  contingent  liabilities  would  be  lifted  and  transaction 
costs  would  drop  drastically.  Costs  to  business  would  actually  go  down,  but 
money  for  clean-up  would  go  way  up. 

Point  Two  of  the  Eight  Point  Plan  calls  for  creation  of  an  overall  NPL  program  of 
$3.6-4.6  billion  per  year.  This  represents  an  annual  increase  of  $500  million  to  $1.5 
billion — money  that  would  go  directly  into  clean-up  and  support  activities,  such  as 
public  health  and  job  training,  environmental  restoration,  community  participation 
and  empowerment,  assistance  for  Indian  tribes,  and  coordination  of  Federal  pro- 
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grams  to  help  communities  recover  from  the  economic  and  social  harm  of  toxic  con- 
tamination. 

Monies  dedicated  to  actual  clean-up  of  orphan  and  multi-party  sites  would  expand 
by  45-75  percent  over  current  remediation  spending.  This  includes  attacking  the 
backlog  of  thousands  of  CERCLA  sites  which  have  yet  to  be  analyzed,  and  setting 
clean-up  priorities  based  on  a  new  environmental  impact  ranking  system. 

Business  will  still  have  the  vast  majority  of  Superfund  costs  but  in  a  much  more 
efficient  manner  than  the  adversarial,  litigation-based,  site-specific  model  used 
today. 

The  private-sector  financing  would  be  provided  by  current  oil  and  chemical  feed- 
stock taxes,  an  increased  broad-based  tax  on  larger  businesses  (we  have  recommend- 
ed a  doubling  of  the  current  Environmental  Income  Tax),  a  new  tax  on  insurers, 
and  a  small  business  tax  levied  on  small  business  large  and  small  quantity  genera- 
tors, which  do  not  pay  the  KIT.  This  would  be  relatively  simple  to  implement  be- 
cause the  Resource  Conservation  and  Recovery  Act  (RCRA)  requires  that  every  facil- 
ity which  produces  more  than  100  kilograms  (220  pounds)  of  hazardous  waste  per 
month  be  registered  with  EPA  and  observe  numerous  record-keeping  requirements. 
(RCRA  classifies  a  small  quantity  generator  as  a  facility  which  produces  between 
100-1,000  kilograms  of  hazardous  waste  per  month.  A  large  quantity  generator  pro- 
duces more  than  1,000  kilograms  per  month.) 

Thousands  of  large,  medium  and  small  businesses  have  written  to  the  President 
offering  to  pay  these  kinds  of  taxes.  In  addition,  the  Business  Roundtable  voted  to 
support  a  Superfund  financing  package  of  increased  taxes,  and  in  the  words  of  its 
announcement  of  February  4,  called  for  "if  necessary,  an  increase  in  the  Environ- 
mental Income  Tax  (up  to  a  doubling)."  They  and  other  businesses  rightly  maintain 
that  this  is  not  an  issue  of  new  taxes — this  is  merely  a  more  efficient  way  to  raise 
money  they  already  are  spending. 

Our  very  specific  financing  plan  is  based  on  and  consistent  with  the  position  of 
the  Business  Roundtable  and  other  business  leaders. 

We  are  not  proposing  to  tax  business;  we  are  accepting  business'  offer  to  be  taxed 
at  higher  levels  to  make  Superfund  work  better  for  everyone. 

Indeed,  the  taxes  we  propose  will  actually  reduce  business  costs  because  of  the 
elimination  of  most  of  the  site-specific  litigation  and  other  transaction  costs.  We  are 
open  to  other  ways  of  raising  the  necessary  funds  from  the  business  community,  but 
we  are  confident  that  the  system  we  have  proposed  will  work  well,  and  has  the 
broad  support  of  business. 

In  addition  to  business,  there  are  two  other  major  groups  that  would  benefit  sig- 
nificantly from  the  revision  of  site-specific  PRP  liability  and  therefore  should  con- 
tribute to  the  fund.  These  are  State  governments  and  the  Federal  government.  Both 
have  very  large  liabilities  at  non-Federal  facility  NPL  sites.  States  also  have  various 
shares  of  Superfund  costs  above  and  beyond  their  PRP  liability.  Our  plan  therefore 
assumes  a  10  percent  State  share.  In  exchange.  State  and  local  government  PRP  li- 
ability would  be  reduced  substantially.  In  addition,  we  are  exploring  delegation  of 
program  management  to  States  with  demonstrated  competence  in  this  area. 

Attached  to  this  testimony  are  spending  and  income  charts  that  detail  our  financ- 
ing prop>osal,  and  an  acceptable  financing  option  (Attachments  A,  B  and  C). 

3.  THE  RIGHT  PLACES:  ENVIRONMENTAL  IMPACT  PRIORITIZATION 

Clean-up  decisions  and  progress  today  depend  much  more  on  whether  a  site  has 
clean-up  funds  (i.e.,  successful  negotiations  or  litigation  with  large  solvent  PRPs), 
than  on  whether  that  site  is  a  public  health  risk.  The  complex  Hazard  Ranking 
System  does  not  include  key  measurements.  And,  in  any  case,  it  only  affects  Super- 
fund  listing.  It  is  not  the  determinant  of  where  resources  are  applied. 

EPA's  real  decisions  on  budget  priorities  for  site  clean-up  are  a  huge  secret  be- 
cause of  the  current  liability  system.  The  public  is  excluded  from  this  critical  set  of 
decisions.  Why?  Because  in  the  continuing  legal  poker  game  between  EPA  and 
PRPs,  EPA  must  be  able  to  threaten  PRPs  that  it  will  pay  for  clean-up  itself  and 
then  fine  them. 

This  is  a  long  way  from  what  we  should  have:  an  open  prioritization  process, 
based  on  public  health  and  environment  priorities,  with  powerful  public  input. 

ASAP  Solution 

We  propose  amendments  to  the  hazard  ranking  system  and  prioritization  process. 
The  new  system  will: 

•  Move  those  sites  that  most  threaten  citizens  to  the  top  of  the  priority  list. 

•  Require  greater  reliance  on  real  risk  and  real  exposure  pathways  (including 
history  of  exposure)  in  contrast  to  the  current  system  which  msJces  groundwat- 
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er  contamination  the  heaviest  factor  in  a  site's  ranking.  There  are  sites,  espe- 
cially in  urban  areas,  where  groundwater  contamination  is  not  relevant,  but 
where  residents  face  serious  threats  nonetheless  from  soil  and  other  contamina- 
tion. The  emphasis  on  groundwater  contamination,  though,  raises  the  "bar"  for 
these  sites  to  be  included  on  the  NPL. 

•  Take  into  consideration  not  only  the  risks  presented  by  the  toxic  waste  site 
in  question,  but  also  the  health  effects  it  may  have  in  conjunction  with  other 
environmental  risks  in  die  area  (such  as  other  dump  sites,  industrial  facilities 
and  abandoned  plants).  Sites  that  affect  the  same  population  could  be  ranked 
together,  similar  to  the  Clean  Air  "bubble"  concept.  In  ranking  sites,  the  histo- 
ry and  extent  of  exposure  is  important  (taking  into  account  the  socio-economic 
conditions  of  the  community  which  may  exacerbate  the  effects  of  exposure). 
These  issues  should  also  inform  action  under  Point  8. 

•  Require  that  all  subsequent  clean-up  decisions  and  actions  be  based  on 
these  same  priorities.  Once  sites  are  scored,  prioritization  for  financing  and  re- 
medial action  should  be  based  on  the  severity  of  the  public  health  risk,  not 
which  sites  offer  the  potential  for  funding.  (One  of  the  major  defects  of  the  site- 
specific  system  is  that  clean-up  priorities  "follow  the  money.")  In  other  words, 
sites  exhibiting  the  highest  public  health  risk  should  have  first  claim  on  the 
fund's  resources  until  they  are  cleaned  up,  before  resources  are  devoted  to 
lesser  priority  sites. 

•  Require  that  sites  in  disadvantaged  communities  receive  priority  for  clean- 
up over  other  sites  of  equivalent  public  health  risk  located  elsewhere  in  order  to 
spur  economic  redevelopment. 

•  Require  that  ranking  be  an  open  process,  with  the  public  afforded  the  op- 
portunity to  comment  on  these  priorities. 

We  agree  with  much  of  the  work  of  the  National  Commission  in  this  area,  al- 
though it  is  limited  to  listing  of  sites,  as  opposed  to  including  prioritization  of  re- 
sources and  effort  as  our  plan  does. 

ASAP  proposes  a  major  focus  and  emphasis  on  human  exposure  pathways  as  a 
principal  prioritization  criterion.  Specifically,  sites  with  little  or  no  human  exposure 
or  assimilation  pathways,  or  sites  where  those  substances  are  safely  managed  and 
contained  as  part  of  ongoing  operations,  would  rank  much  lower. 

ASAP  strongly  feels  that  site-specific  risk  assessments  using  actual  census,  cultur- 
al, meteorological,  geological,  land-use  and  comparative  natural  exposure  data 
should  be  required. 

4.  THE  RIGHT  WAY:  EFFECTIVE  REMEDIES 

The  current  process  for  selecting  remedies  is  in  need  of  major  change.  ASAP  be- 
lieves that  remedy  selection  must  be  conducted  on  a  site-specific  basis  with  full  com- 
munity participation  in  the  context  of  a  global  Superfund  budget.  Remedy  selection 
must  put  health  concerns  first,  but  also  take  into  account  such  issues  as  environ- 
mental impact,  future  land  use  and  available  technology. 

The  belief  that  we  have  unending  dollars  to  be  extracted  on  a  site-by-site  basis 
from  companies  with  "deep  pockets,"  whether  they  acted  illegally  or  not,  has 
worked  against  intelligent  remedy  selection.  Instead  of  achieving  the  best  remedy 
for  each  community,  the  current  system  has  simply  created  a  bias  toward  the  most 
expensive  remedy.  The  two  are  not  necessarily  the  same,  since  what  is  best  for  the 
community  as  a  whole  may  be  the  most  cost-effective  approach. 

Unfortunately,  however,  after  years  of  exclusion  from  the  process  at  their  sites, 
communities  sometimes  pressure  EPA  for  expensive  remedies  because  that  may  be 
perceived  as  the  "safest"  approach.  PRPs  in  turn  resist,  which  creates  distrust  in 
PRP  motives  and  even  greater  pressure  to  ignore  cost.  Citizens  also  mistrust  the 
current  process  where  private  interests  with  a  financial  stake  are  involved  in 
making  health  decisions.  PRPs  argue  that  they  should  have  a  say  because  they  are 
funding  the  remedy. 

This  is  another  example  of  how  liability  concerns  are  intertwined  with  other  as- 
pects of  the  program. 

ASAP  Solution 

Once  sites  have  been  ranked  based  on  a  revised  HRS  (see  Point  3),  the  remedy  for 
the  site  must  be  chosen  on  a  site-specific  basis  in  a  process  involving  environmental 
health  professionals,  environmental  engineering  professionals,  the  affected  commu- 
nity, relevant  governmental  authorities,  and  entities  which  have  knowledge  of  dis- 
posal at  the  site. 
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•  It  is  critical  that  affected  community  and  citizen  leaders  be  fundamentally 
involved  in  these  decisions. 

•  Effective  protection  of  public  health  and  the  environment  must  be  the  over- 
all standard. 

•  Factors  such  as  land  use  and  available  technology  must  be  taken  into  ac- 
count. 

•  Based  on  current  or  currently  planned  future  use,  a  decision  should  be 
made  to  either: 

(a)  Execute  a  removal  or  stabilization  action  and  re-evaluate  the  site; 

(b)  Select  a  remedial  action  based  on  the  current  actual  or  likely  future 
risk;  or, 

(c)  Defer  the  site  for  re-evaluation  at  a  time  certain,  not  to  exceed  5 
years.  Deferral  would  have  to  be  based  on  a  determination  either  that  exist- 
ing technology  acceptable  to  the  local  community  cannot  effectively  reduce 
the  site  risk;  that  emerging  technology  may  provide  a  more  cost-effective 
remedy;  or  that  action  at  other  sites  presents  a  greater  need  for  protection 
of  health  and  the  environment.  Deferral  would  not  be  permitted  if  the 
delay  would  result  in  any  appreciable  increase  in  risk  to  public  health. 

Since  the  plan  would  include  all  the  key  stakeholders  in  the  decision-making  proc- 
ess, there  is  no  need  to  impose  external  and  arbitrary  statutory  preferences  for  any 
specific  decision  among  the  options  above,  nor  would  there  need  to  be  arbitrary  pref- 
erences for  remedial  actions  such  as  ARARs  or  treatment  and  permanence  (al- 
though remedies  will  have  to  make  permanent  reductions  of  risk). 

•  Remedies  and  associated  efforts  (see  Points  6  and  8)  should  encourage  sus- 
tainable development,  including  encouraging  the  creation  of  permanent  new 
jobs,  and  increased  local  knowledge  and  skill  base. 

•  The  same  remedial  standards  and  goals  should  apply  to  all  NPL  sites, 
whether  single  or  multi-party. 

5.  THE  RIGHT  FINANCING  SYSTEM:  BUSINESS  ASSESSMENTS  ON  THOSE  PARTIES  WHICH 

BENEFIT 

The  current  financing  system  has  failed  the  test  of  13  years  of  real  world  experi- 
ence, and  it  also  creates  a  whole  series  of  other  secondary  problems  beyond  its 
impact  on  the  speed  and  efficiency  of  clean-up. 

Except  for  most  of  the  government  and  private-sector  lawyers  who  make  their 
living  off  of  it,  everyone  now  recognizes  that  the  retroactive  liability  financing 
system  is  a  huge  problem.  The  question  is  whether  we  tinker  with  it,  or  whether  we 
fundamentally  reform  it. 

The  issue  is  not  only  cost  allocation,  or  share  allocation,  among  PRPs  for  clean-up 
and  natural  resources  expenses.  With  clean-up  progress  dependent  on  private  check- 
books at  each  site,  as  a  practical  matter,  clean-up  priorities  and  decisions  are  clearly 
affected  by  factors  other  than  public  health  and  environmental  priorities. 

Progress  occurs  based  on  the  presence  and  willingness  to  settle  of  PRPs,  and — 
whatever  the  law  says — their  financial  concerns  play  a  role  in  public  health  deci- 
sions, and  on  the  speed  of  clean-up. 

Thus,  the  current  focus  of  the  Administration  bill  on  allocation  alone  (even  if  its 
plan  worked  to  stop  allocation  battles,  which  it  will  not)  misses  a  fundamental  part 
of  the  problem.  As  long  as  PRPs  are  pursued  for  financing  on  a  site-by-site  basis, 
this  cannot  be  avoided. 

Beyond  its  harm  to  the  clean-up  program,  the  current  liability  system  causes  un- 
necessary harm  to  PRPs.  Long  term  contingent  liability  forces  delays  in  investment, 
exacerbates  or  eliminates  the  ability  of  companies  to  gain  financing,  and  drains 
management  time  away  from  product  production  into  disputes  and  litigation.  In  ad- 
dition, any  other  liability  remedy  that  seeks  to  apportion  or  allocate  a  "fair  share" 
for  old  disposal  shares  the  same  problems,  albeit  under  a  different  name,  as  the  cur- 
rent litigation  nightmare.  Since  disposal  records  prior  to  the  mid-1980s  do  not  exist 
within  most  PRPs  or  at  most  sites,  any  arbiter  must  guess  as  to  the  allocation.  This, 
too,  will  be  a  matter  of  contest,  delay  and  cost. 

ASAP  Solution 

Expanded  business  taxes  and  other  contributions  would  generally  replace  the 
present  site-by-site  financing  system  for  legal  disposal  before  a  cut-off  date  in  the 
past.  This  would  remove  most  transaction  costs  and  remove  a  series  of  enormous 
negative  economic  effects  of  the  current  system. 
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Liability  Reforms 

•  Retroactive  joint  and  several  liability  generally  would  be  eliminated  at 
multi-party  sites.  At  these  sites,  the  expanded  fund  would  pay  to  clean-up  haz- 
ardous waste  disposed  of  before  a  particular  cutoff  date  in  the  past,  and  to  re- 
store damaged  natural  resources. 

•  In  general,  entities  which  legally  disposed  of  waste  before  that  date  at  these 
sites  would  no  longer  pay  for  clean-up  on  a  site-by-site  basis,  but  instead  con- 
tribute through  the  expanded  tax  and  contribution  system. 

•  Entities  which  illegally  disposed  of  waste  will  remain  liable  for  clean-up 
costs  and  penalties,  regardless  of  when  the  disposal  occurred  (the  cutoff  date 
will  not  apply  to  them). 

•  Entities  which  disposed  of  waste  after  the  cutoff  date  will  remain  liable  for 
clean-up  costs  and  penalties  associated  with  the  post-cutoff  date  activities. 

•  Rights  of  citizens  to  pursue  personal  injury  claims  ("toxic  torts")  will  be 
preserved. 

•  The  cutoff  date  will  be  selected  based  on  several  criteria: 

(1)  the  impact  on  speed  and  efficiency  of  clean-up  (i.e.,  the  date  which 
considers  practicality,  costs  and  benefits  of  pursuing  the  current  system); 

(2)  the  number  of  current  NPL  sites  and  PRPs  affected  by  each  possible 
cutoff  date; 

(3)  the  practical  availability  of  records  at  most  sites  to  reasonably  and 
quickly  allocate  liability; 

(4)  the  date  following  implementation  of  RCRA  and  other  disposal  permit- 
ting requirements  which  made  the  rules  of  behavior  clear  for  most  PRPs 
such  that  they  should  pay  for  clean-up  even  if  they  did  not  violate  the  law 
of  the  time;  and 

(5)  the  date  which  most  effectively  reduces  transaction  costs  and  other  ex- 
penses related  to  litigation. 

We  believe  a  decision  based  on  those  criteria  will  conclude  that  the  end  of  1986  is 
the  best  cutoff  date.  However,  we  recognize  that  other  dates  have  been  suggested 
and  we  are  open  to  discussing  this  matter. 

Transitional  Protections 

•  We  propose  creation  of  a  transitional  credit  system,  whereby  funds  spent  on 
remediation-related  activities  after  January  1,  1990,  would  be  credited  against 
future  Superfund  tax  payments,  perhaps  on  a  phased-in  basis.  Thus,  any  incen- 
tive to  delay  settlements  in  anticipation  of  liability  relief  is  eliminated.  This 
recognizes  that  some  have  expressed  concerns  over  whether  the  proposed  liabil- 
ity change  would  create  transition  problems,  especially  in  cases  where  PRPs  are 
on  the  verge  of  settlements  with  EPA,  or  have  already  reached  settlements  and 
are  carrying  out  particular  clean-up  tasks. 

•  PRPs  working  pursuant  to  a  consent  decree  or  order  when  the  law  passes 
would  be  required  to  continue  to  manage  remediation  through  completion,  with 
the  expanded  Fund  providing  reimbursement  for  all  remediation  costs  (upon  ap- 
propriate documentation). 

Remediation  Management 

•  It  is  hard  to  imagine  a  more  inefficient  remediation  system  than  the  one 
used  today.  We  suggest  allowing  three  alternatives  for  the  actual  management 
of  remediation: 

(a)  Maintain  Section  106  authority  so  that  EPA  (or  delegated  States) 
could  continue  to  name  a  PRP  to  manage  the  site  clean-up,  ensuring  that 
the  private  sector  controls  remediation  management,  and  for  cases  where 
PRPs  desire  to  manage  clean-up.  Such  PRPs  would  be  reimbursed  for  reme- 
diation expenses; 

(b)  Have  the  Federal  government  directly  contract  for  clean-up  with  pri- 
vate parties  or  new  public/private  organizations  (this  could  mean  agencies 
which  have  more  contracting  expertise  than  EPA  handling  the  implementa- 
tion of  clean-up); 

(c)  Delegate  the  program  to  competent  States  with  the  same  authority 
and  funding  regime. 

•  Lien  to  Prevent  Unjust  Enrichment:  Whenever  Fund  monies  are  used  to 
pay  response  costs  for  any  non-publicly  owned  site  or  facility,  EPA  should  be 
authorized  to  place  a  lien  upon  that  private  property  to  prevent  unjust  enrich- 
ment of  the  property's  owner.  The  amount  of  the  lien  shall  be  for  the  amount  of 
money  paid  by  the  Fund  for  response  costs  for  the  property  less  any  amount 
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paid  by  the  property  owner  (i)  pursuant  to  a  settlement  or  judgment  in  any  cost 
recovery  action  under  CERCLA  for  that  property,  or  (ii)  to  any  other  potentially 
responsible  party  pursuant  to  a  settlement  or  judgment  in  any  third-party  suit 
for  contribution  for  response  costs  for  that  property. 

Areas  ASAP  Is  Exploring 

We  recognize  that  even  a  perfect  NPL  system  will  only  address  a  part  of  the  prob- 
lem. There  are  thousands  of  other  toxic  waste  sites  left  to  the  States  and  private 
parties  to  address.  We  are  exploring  expansion  of  some  of  our  ideas  beyond  the  NPL 
in  order  to  address  the  combination  of  public  health  and  economic  development 
issues  created  by  CERCLA  and  equivalent  State  liability  regimes  at  non-NPL  sites. 
These  include: 

•  An  expansion  of  the  trust  fund  to  be  available  to  qualified  States  if  they 
elect  to  use  it  to  replace  current  liability  approaches  at  (a)  higher  priority  State 
sites;  or  (b)  non-NPL  municipal  co-disposal  sites. 

•  Encouraging  States  to  establish  voluntary  clean-up  programs  for  lower  pri- 
ority sites;  this  would  include  a  special  focus  on  creating  incentives  for  clean-up 
and  development  of  sites  in  economically  depressed  areas. 

•  Part  of  this  includes  special  approaches  for  small  businesses  with  on-site 
contamination  (i.e.,  single  small  business  party,  non-NPL  sites),  perhaps  includ- 
ing a  program  similar  to  the  effective  LUST  program. 

•  Where  equitable  and  in  the  public  interest  of  efficient  clean-up,  considering 
ameliorating  retroactive  liability  for  legal  disposal  at  single-party  sites  where 
the  owner  'agrees  to  cooperate  in  rapid,  effective  remediation  action. 

6.  THE  RIGHT  PEOPLE:  PUBUC  PARTICIPATION  AND  EMPOWERMENT 

Citizens  living  near  hazardous  waste  sites  teK  a  consistent  and  discouraging  story 
of  exclusion  from  the  clean-up  process.  They  are  angry  and  disillusioned  with  gov- 
ernment and  the  Superfund  program.  Excluded  from  the  process,  they  are  forced  to 
watch  from  the  sidelines  as  PRP  and  government  lawyers  decide  their  fate. 

Citizen  input  is  an  invaluable  tool  in  arriving  at  the  right  remedy  for  each  com- 
munity. Citizens  can  offer  site-specific  information  about  public  health,  clean-up 
needs  and  economic  factors.  But  Superfund  rarely  taps  this  important  resource. 

ASAP  Solution 

ASAP  believes  community  leaders  and  concerned  citizens  should  be  involved  at 
the  beginning  and  throughout  the  Superfund  process.  Under  our  proposal,  as  the 
program's  focus  shifts  from  financing  concerns  to  concerns  of  public  health,  citizens 
would  be  involved  from  the  initial  stages  of  the  process  until  the  end.  Moreover,  we 
would  provide  both  programs  and  financing  to  make  participation  effective  and  for 
training  and  business  opportunities  in  remediation  for  minority  businesses. 

•  The  public  should  be  able  to  provide  comment  on  the  overall  site  prioritiza- 
tion and  priorities  in  use  of  funds.  A  national  and  statewide  citizen  involvement 
process  must  be  established  for  this  and  other  purposes. 

•  Public  meetings  and  consultation  with  community  leaders  would  be  re- 
quired before  each  major  decision  in  the  process. 

•  As  a  means  of  establishing  better  communication  with  affected  communi- 
ties, ASAP  believes  site-specific  community  working  groups  (CWGs)  should  be 
instituted.  CWGs  would  serve  as  clearinghouses  of  information  for  affected  citi- 
zens. 

•  A  CWG  would  be  formed  for  each  site  as  soon  as  it  is  listed  on  the  NPL, 
given  access  to  all  validated  data  collected  by  EPA,  and  encouraged  to  partici- 
pate in  the  process  from  inception  to  completion.  CWGs  would  be  required  to 
fairly  represent  the  affected  community,  including  affected  citizens  and  the 
TAG  recipient. 

•  Major  reforms  to  the  TAG  program  need  to  be  enacted,  including  simplify- 
ing the  grant  application  and  accounting  process,  removing  time  restrictions  on 
grants,  making  "TAG  grants  available  earlier  in  the  process,  eliminating  the  cur- 
rent cap  on  grants,  providing  advance  funding  (to  be  accounted  for),  and  allow- 
ing flexibility  in  the  use  of  TAG  funds. 

•  Both  TAG  recipients  and  affected  citizens'  representatives  on  the  communi- 
ty committees  would  be  given  the  resources  to  participate  fully. 

•  EPA  (and  each  State  if  the  program  is  delegated)  would  form  a  citizens  ad- 
visory committee  to  assist  it  in  evaluating  the  quality  of  community  outreach 
and  involvement  in  the  Superfund  process. 

•  Funding  would  be  provided  for  grants  for  underprivileged  and  minority 
communities.  These  grants  would  fund  groups  willing  to  develop  site  inventories 


444 

and  site  characterizations  through  academic  research  and  outreach  with  mem- 
bers of  the  affected  community. 

•  The  Superfund  program  would  make  grants  to  local  educational  institu- 
tions serving  underprivileged  and  minority  communities,  especially  in  high 
toxic  waste  impact  areas,  for  the  training  of  minorities  in  environmental  reme- 
diation skills. 

•  EPA  and  States  would  have  an  affirmative  responsibility  to  provide  oppor- 
tunities and  incentives  for  the  involvement  of  minorities  and  minority  business- 
es in  environmental  clean-up  contracts. 

7.  THE  RIGHT  SAFEGUARD:  PROSPECTIVE  U ABILITY 

Those  knowledgeable  about  Superfund  today  will  agree  that  the  current  laws  gov- 
erning hazardous  waste  disposal  offer  powerful  incentives  for  care  in  hazardous 
waste  disposal.  Retroactive  liability  for  historic  waste  disposal  practices  is  irrelevant 
to  proper  current  behavior.  Then  what  is  its  purpose?  It  can  only  be  to  punish  past 
actions  even  though  they  were  legal  at  the  time.  The  question  is  whether  punish- 
ment helps  or  hinders  clean-up  of  the  old  sites  where  it  is  applied.  All  evidence  indi- 
cates that  it  is  a  powerful  hindrance  to  clean-up. 

The  Eight  Point  Plan  currently  calls  for  prospective  strict  joint  and  several  liabil- 
ity. With  respect  to  prospective  liability,  ASAP's  overriding  concern  is  that  incen- 
tives for  proper  waste  management  be  powerful,  predictable  and  clear. 

8.  THE  RIGHT  APPROACH:  COORDINATION  OF  OTHER  PROGRAMS 

A  disproportionate  number  of  sites  are  located  in  or  near  poor  and  minority  com- 
munities, whose  infrastructures  are  disintegrating.  Businesses  have  fled  the  area, 
taking  jobs  and  tax  dollars  with  them.  The  schools  may  have  taken  a  sharp  down- 
turn, and  health  problems  may  have  begun  to  surface.  A  declining  tax  base  hinders 
the  ability  of  these  communities  to  respond  to  the  serious  problems  facing  the  resi- 
dents. Superfund's  failure  to  clean-up  old  toxic  waste  sites  is  certainly  not  the  only 
cause,  but  it  exacerbates  the  problems  of  these  communities. 

ASAP  Solution 

Superfund  alone  cannot  resolve  the  interrelated  problems  of  communities  affected 
by  hazardous  waste  contamination.  However,  the  Eight  Point  Plan  sets  aside  a 
modest  amount  of  Superfund  money,  not  to  pay  for  broader  solutions,  but  to  coordi- 
nate other  government  programs  and  services  and  focus  them  on  helping  affected 
communities  recover,  both  economically  and  socially. 

Rapid,  efficient  clean-up  and  the  elimination  of  retroactive  liability  are  the  first 
steps  to  help  solve  the  problems  of  these  communities.  Yet  more  than  clean-up  of 
the  particular  sites  needs  to  be  done.  The  resources  of  other  Federal  and  State  pro- 
grams need  to  be  focussed  on  areas  of  high  negative  environmental  impact.  A  col- 
laborative effort  on  the  part  of  appropriate  Federal,  State  and  local  agencies,  and 
the  private  sector  to  address  the  problems  affecting  these  areas  needs  to  occur 
throughout  the  process,  as  well  as  after  a  site  has  been  adequately  cleaned  up  so 
that  these  communities  can  recover. 

ASAP  recommends  that  a  lead  Federal  agency,  such  as  the  Department  of  Hous- 
ing and  Urban  Development,  be  designated  to  coordinate  efforts  of  the  Federal  gov- 
ernment, and  that  it  chair  an  interagency  committee  including  at  least  the  follow- 
ing agencies/departments:  Health  and  Human  Services,  HUD,  Commerce,  EPA, 
Education,  Labor,  and  Agriculture. 

This  committee  would  identify  those  Federal  programs  which  can  be  effective  in 
this  effort  and  changes  that  need  to  be  made  to  other  programs  so  they  can  be  used 
as  well.  It  should  establish  working  relationships  with  State  and  local  governments, 
as  well  as  the  citizen  working  groups. 

The  lead  agency  and  the  committee  would  establish  action  plans  for  revitalizing 
priority  communities,  working  closely  with  community  leaders.  State  and  local  gov- 
ernments, and  the  private  sector.  These  plans  shall  include  coordination  with  the 
Economic  Empowerment  Zones,  as  designated  under  the  Omnibus  Budget  Reconcili- 
ation Act  of  1994  (P.L.  103-66).  Multi-media  environmental  source  reduction  pro- 
grams led  by  EPA  and  DOJ  should  be  focused  on  such  areas. 

Planning  grants  would  be  made  available  to  municipalities  and  local  communities 
to  develop  innovative  solutions  for  high  toxic  impact  communities.  HUD  and  the  De- 
partment of  Commerce  also  may  provide  grants  for  economic  redevelopment,  such 
as  returning  formerly  contaminated  real  estate  to  productive  use. 

Government  contracts  at  Superfund  sites  should  be  designed  to  the  greatest 
extent  possible  to  allow  for  minority  businesses  and  small  businesses  to  qualify  for 
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participation.  EPA  should  institute  a  Small  Disadvantaged  Business  program  simi- 
lar to  the  one  instituted  by  DOD. 

Government  contractors  at  Superfund  sites  should  be  given  incentives  to  create 
joint  ventures  with  small  and  minority  businesses,  allowing  the  small  business  to 
perform  the  work  for  which  they  qualify,  with  the  intent  of  helping  the  small  busi- 
ness to  expand  it's  capabilities  and  qualify  for  more  meaningful  clean-up  remedi- 
ation jobs. 

There  are  resources  now  devoted  to  the  types  of  activities  discussed  here.  It  is  in 
the  public's  interest  to  focus  them  on  the  areas  most  in  need  of  assistance — particu- 
larly those  with  high  negative  environmental  impact.  Current  HUD  development 
programs,  SBA  incentives  for  small  businesses  (8a  small  business  requirements),  and 
tax  credits/reductions  for  empowerment  zones  all  serve  to  boost  the  local  economy 
in  many  of  the  neighborhoods  faced  with  serious  health  risks.  We  do  not  need  to 
raise  significant  additional  funding  to  support  this  activity,  but  instead  need  to  con- 
centrate on  using  the  resources  we  have  more  efficiently. 

The  Eight  Point  Plan  is  the  only  Superfund  reform  proposal  that  looks  beyond  the 
problems  of  the  contaminants  and  considers  the  rippling  effect  that  a  hazardous 
waste  site  imposes  on  a  community.  Even  if  the  health  risks  posed  by  Superfund 
sites  are  removed  completely,  minority  and  poor  neighborhoods  in  particular  often 
cannot  rebound  on  their  own.  An  assessment  of  the  other  economic  and  social  im- 
pediments facing  these  communities  and  a  targeted  method  of  addressing  these 
problems  will  expedite  a  community's  ability  to  bounce  back  from  these  hardships. 

We  cannot  afford  to  ignore  the  devastating  rippling  effect  that  impacts  communi- 
ties with  hazardous  waste  sites  located  near  them.  We  see  them  ever3nvhere — from 
the  South  side  of  Chicago  to  the  inner-city  of  Houston  to  the  rural  areas  of  Warren 
County,  North  Carolina.  These  communities  need  a  Superfund  that  works — one  that 
recognizes  that  the  problems  do  not  start  and  end  with  the  contamination,  they 
extend  and  affect  an  entire  community.  These  problems  warrant  a  coordinated  re- 
sponse. 

III.  Myths  About  the  Eight  Point  Plan 

One  of  the  strangest  parts  about  this  Superfund  debate  is  listening  to  the  relent- 
less attacks  on  our  plan,  and  particularly  on  our  proposed  retroactive  liability 
reform.  These  seem  to  take  on  the  cloak  of  deliberate  disinformation.  I  find  it  per- 
sonally appalling  when  we  are  first  told  that  our  approach  is  "off  the  table,"  and 
cannot  be  discussed.  As  we  press  our  concerns,  the  defenders  of  the  current  system 
assert  that  ASAP's  proposal  would  slow  clean-up  and  cost  more.  This  is  false.  Let 
me  take  a  few  minutes  to  highlight  some  of  the  more  prevalent  myths. 

Myth:  The  Administration  considered  and  rejected  abolishing  retroactive  liability. 

Reality:  Not  true.  From  Administrator  Browner's  first  Hill  testimony  in  1993  (an- 
nouncing that  EPA  was  open  to  any  change  in  Superfund,  except  site  specific  liabil- 
ity financing),  through  the  NACEPT  and  Inter-Agency  processes  last  summer  and 
fall,  through  their  reactions  to  the  Treasury  Department's  proposal  to  reform  liabil- 
ity, and  into  White  House-led  meetings  last  winter,  EPA  and  the  Department  of 
Justice  adamantly  refused  to  seriously  discuss,  much  less  study,  fundamentally 
changing  the  liability  system. 

Myth:  Congress  will  not  pass,  and  the  American  taxpayer  will  not  accept,  new 
taxes  to  support  the  Superfund  program. 

Reality:  There  is  no  proposal  I  know  of,  including  ours,  that  even  hints  at  shifting 
the  cost  burden  from  business  to  individual  taxpayers.  ASAP,  The  Business  Round- 
table,  the  Smith-Zeliff  bill,  and  other  similar  proposals,  all  suggest  increased  busi- 
ness taxes  as  the  predominant  source  of  funding — as  they  are  today.  These  proposals 
are  seeking  to  waste  a  lot  less  money  on  lawyers  and  to  redirect  this  spending  to 
clean-up. 

Furthermore,  as  noted  earlier  in  my  discussion  of  Point  2  of  the  Eight  Point  Plan, 
large  parts  of  the  business  community  are  actively  lobbying  to  replace  the  current 
financing  system  with  taxes.  There  is  no  secret  to  this  widespread  business  support 
for  liability  reform.  The  current  system  hurts  them.  They  therefore  are  offering 
more  money  to  address  the  clean-up  concerns  of  affected  communities  if  they  can  be 
relieved  of  the  uncertainty  and  huge  legal  fees  that  the  present  system  imposes  on 
them.  It  seems  to  me  inconceivable  that  Congress  would  not  respond  to  taxpayers 
who  are  asking  to  be  taxed  and  to  a  plan  that  promises  more  and  faster  clean-up  of 
our  communities. 

Myth:  Our  trust  fund  approach  would  produce  the  largest  public  works  program 
in  American  history. 
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Reality:  This  goes  beyond  exaggeration.  We  are  proposing  a  $3.6-$4.6  billion 
annual  Superfund  program,  with  total  public  funding  of  $3-4  billion.  That  does  not 
approach  the  size  of  the  Federal  Highway  program,  which  has  an  annual  budget  of 
$20  billion — not  to  mention  the  airport  or  water  programs,  or  even  the  effort  which 
will  be  necessary  to  clean  Department  of  Energy  sites. 

No  one  is  suggesting  that  Superfund  be  made  a  "taxpayer  financed  clean-up  pro- 
gram," which  implies  taxes  on  individuals.  ASAP,  The  Business  Roundtable,  and 
other  groups  all  suggest  increased  business  taxes  as  the  predominant  source  of  new 
funding — as  they  are  today. 

Myth:  A  trust  fund  approach  betrays  the  '"Polluters  pay"  concept. 

Reality:  The  NAACP  and  ASAP  care  about  protecting  public  health,  not  "con- 
cepts." This  "concept"  has  governed  Superfund  for  13  years  and  has  failed  our  citi- 
zens. In  the  real  world,  this  "concept"  delays  site  clean-up  and  benefits  lawyers,  not 
citizens.  Under  ASAP's  plan,  companies  which  broke  the  law  will  remain  liable;  the 
plan  would  not  benefit  them  in  any  way.  Companies  which  pollute  in  the  future  also 
will  remain  liable  and  pay  the  full  costs  of  clean-up. 

So,  I  ask,  how  are  we  betraying  the  "polluters  pay"  concept?  We  continue  to  hold 
the  feet  of  lawbreakers  and  wrongdoers  to  the  fire. 

Most  of  the  die  hard  defenders  of  the  continued  application  of  this  failed  "con- 
cept" to  old  disposal  do  not  live,  nor  do  they  have  members  who  live,  near  Super- 
fund  sites. 

Myth:  Retroactive  liability  is  an  incentive  for  careful  waste  management. 

Reality:  Retroactive  liability  for  past  legal  waste  disposal  has  nothing  to  do  with 
incentives  for  careful  waste  management  today.  Current  and  future  liability  does, 
and  that  would  not  change  under  our  proposal.  It  is  important  to  distinguish  be- 
tween the  two. 

Unlike  the  Administration  bill  which  provides  protection  against  liability  for  cur- 
rent and  future  disposal  for  municipalities,  small  quantity  toxic  waste  generators, 
and  MSW  disposal  companies,  large  and  small,  we  do  not  weaken  future  liability  for 
any  party  for  toxic  pollution. 

Myth:  Abolition  of  retroactive  liability  would  transform  the  program  from  one  in 
which  70  percent  of  response  work  is  performed  by  PRPs  to  one  in  which  70  percent 
is  performed  by  EPA. 

Reality:  Under  today's  law  and  all  reform  proposals  Government  makes  all  the 
important  decisions  which  really  determine  the  costs  of  clean-up.  EPA  clearly  be- 
lieves who  implements  those  decisions  is  more  important  than  whether  the  work  is 
done.  ASAP  disagrees.  Far  too  little  clean-up  is  occurring  today  largely  because  the 
current  site-specific,  litigation-based,  adversarial  financing  system  delays  clean-up. 
ASAP's  proposal  would  replace  that  system  with  a  mechanism  that  would  put  busi- 
ness money  to  work  on  clean-up,  not  fighting  over  who  pays  and  how  much. 

Much  is  made  of  EPA's  "Enforcement  First"  policy  (e.g.,  70  percent  of  clean-up 
work  is  now  paid  by  PRPs).  PRPs  now  seem  to  be  paying  about  half  of  the  costs  of 
the  overall  Superfund  program  ($1.5  billion  in  annual  PRP  settlements  versus  $1.4- 
1.5  billion  in  Superfund  appropriations).  However,  EPA's  own  data  indicate  that  the 
speed  of  clean-up  has  not  accelerated  due  to  this  policy. 

Under  ASAP's  plan,  the  government  can  continue  to  use  its  enforcement  author- 
ity to  require  PRPs  at  a  site  to  manage  the  clean-up.  Therefore,  the  efficiencies  of 
private  sector  management  will  remain  and  the  claim  that  elimination  of  retroac- 
tive liability  will  result  in  EPA  performing  70  percent  of  the  work  is  entirely  incor- 
rect. We  are  also  seriously  exploring  delegating  the  program  to  qualified  States, 
which  should  create  additional  efficiencies. 

Myth:  Abolishing  retroactive  liability  would  require  $3  to  $4  billion  in  new  tales. 

Reality:  No  liability  proposal  we  have  ever  seen,  including  ASAP's  Eight  Point 
Plan,  proposes  to  raise  "$3  to  $4  billion  a  year  in  new  tax  revenues."  The  detailed 
plan  offered  by  ASAP  would  require  "new  tax  revenues"  from  business  of  $1.2  to 
$1.8  billion — while  providing  large  increases  in  current  clean-up  spending. 

Myth:  Clean-ups  would  be  significantly  more  expensive  under  a  trust  fluid  ap- 
proach 

Reality:  The  implication  here  is  that  we  have  an  efficient  system  today.  But  there 
is  precious  little  ability  today  for  PRPs  to  control  costs  when  EPA  makes  all  the  key 
decisions.  And  under  today's  system,  EPA  has  no  incentive  to  control  any  costs 
(either  its  own  or  the  cost  of  remedies  it  imposes  on  private  parties),  since  "PRPs 
will  pay." 

The  fact  is  that  clean-ups  would  be  more  efficient  under  ASAP's  proposal  than 
they  are  today.  Qualified  States  and/or  public-private  entities  would  be  delegated 
much  of  the  clean-up  work,  and  PRPs  could  still  be  ordered  to  manage  clean-up  as 
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they  do  today.  With  a  set  budget  Superfund  decision  makers  would  have  an  incen- 
tive to  be  as  efficient  as  possible. 

Myth:  Some  industries,  which  have  their  own  clean-up  corporations,  will  no  doubt 
be  contracted  to  do  clean-ups.  Therefore,  industries  will  now  be  paid  to  dean  up 
their  own  mess. 

This  point  is  completely  backwards.  The  problem  is  that  under  the  current  system 
EPA  must  negotiate  on  every  clean-up  decision  with  the  same  businesses  which  are 
paying  for  clean-up.  Decisions  which  affect  citizens'  lives  are  made  in  negotiations 
behind  closed  doors  between  EPA  and  corporations,  which  have  a  primary  incentive 
to  save  themselves  money.  Our  plan  would  end  this  practice  and  have  the  Govern- 
ment make  clean-up  decisions,  in  consultation  with  the  affected  community,  based 
on  public  health  risk — not  the  checkbooks  of  private  parties. 

Myth:  Poor  and  minority  communities  will  continue  to  be  by-passed  because  of  an 
inadequate  hazard  ranking  system 

Not  true.  Unlike  the  Administration  bill  which  mostly  studies  environmental  jus- 
tice concerns  and  does  not  change  the  current  system  under  which  people  of  color 
communities  have  been  short  changed,  our  plan  establishes  a  hazard  ranking 
system  that  considers  not  only  the  actual  risks  presented  by  the  toxic  waste  site 
alone,  but  also  the  health  effects  it  may  have  in  conjunction  with  other  environmen- 
tal risks  in  the  area.  Our  plan  would  prioritize  sites  and  spending  for  clean-up  on 
the  basis  of  public  health  risks.  Once  listed,  sites  would  receive  money  on  the  basis 
of  the  threat  they  pose  to  public  health.  This  is  unique — no  other  plan  prioritizes 
clean-up  spending  on  the  basis  of  public  health  risk. 

There  is  not  one  sentence  in  the  Administration  bill  which  changes  anything 
about  how  clean-up  resource  priorities  are  made.  ASAP's  plan  says  how  to  change 
priorities,  and  provides  the  funding  to  get  the  job  done. 

Myth:  Elimination  of  retroactive  liability  would  remove  any  incentive  for  volun- 
tary clean-ups  for  sites  covered  by  the  public  fund.  Tens  of  thousands  voluntary 
clean-ups  occur  now. 

Reality:  There  is  no  evidence  to  support  the  claim  that  "tens  of  thousands  of  vol- 
untary clean-ups  occur  now."  EPA,  Resources  For  the  Future  (RFF)  and  others  have 
tried  to  quantify  the  number  of  voluntary  clean-ups  and  have  failed.  Based  on  a  tiny 
sample  of  6  sites  of  Fortune  20  companies,  using  an  expansive  definition  of  "volun- 
tary," and  not  seeking  to  ascribe  a  motivation  such  as  fear  of  retroactive  liability, 
RAND  estimated  that  only  8-10  percent  of  non-NPL  sites  were  being  cleaned  up 
"voluntarily" — an  estimate  that  would  yield  a  much  smaller  number  than  the  ex- 
traordinary claim  above.  Certainly  many  occur,  but  there  is  no  evidence  that  retro- 
active CERCLA  liability  is  the  sole  or  even  the  primary  cause.  EPA's  own  report  on 
"Indirect  Benefits  of  Superfund"  acknowledges  that  a  variety  of  factors  in  addition 
to  CERCLA  liability  contribute  to  any  voluntary  clean-ups. 

Moreover,  ASAP's  proposal  focuses  on  multi-party  NPL  sites.  There  is  no  evidence 
that  any  multi-party  NPL  site  has  ever  been  voluntarily  cleaned  up,  a  fact  noted  in 
Superfund  studies  published  by  both  EPA  and  RFF. 

iTiere  is  good  reason  for  this:  the  current  liability  system  often  prevents  volun- 
tary clean-ups.  Significantly,  the  Administration  recognizes  this,  and  proposes  in  its 
bill  to  remove  retroactive  liability  for  prospective  purchasers  of  contaminated  prop- 
erty. 

Myth:  Abolition  of  retroactive  liability  would  generate  a  new  round  of  litigation 
over  who  sent  how  much  waste,  and  when,  to  each  site. 

Reality:  EPA  agrees  that  PRPs  today  fight  with  each  other,  EPA  and  their  insur- 
ers over  who  sent  how  much  waste,  and  when,  to  each  site.  These  are  extremely 
complicated  factual  issues,  and  they  are  the  major  source  of  Superfund  disputes  and 
transaction  costs.  To  these  questions,  for  every  one  of  tens  of  thousands  of  PRPs  the 
Administration's  bill  will  add  a  series  of  other  highly  complicated  issues  (as  part  of 
the  "Gore  Factors"  required  to  be  used  in  allocation  decisions):  how  much  control 
over  disposal  did  parties  have?  what  degree  of  care  in  disposal  did  they  use?  how 
cooperative  have  they  been  with  the  Government?  Determining  this  information 
will  add  to  existing  transaction  costs,  and  make  a  mockery  of  the  goal  of  completing 
allocation  within  18  months. 

ASAP's  proposal  makes  all  these  disputes  moot  at  80  percent  of  NPL  sites — those 
which  a  survey  of  EPA  managers  indicates  had  stopped  accepting  wEiste  by  the  end 
of  1986.  At  the  remaining  20  percent  of  sites  there  would  be  one  remaining  issue — 
how  much  waste  was  disposed  of  after  1986?  This  would  be  relatively  easy  to  settle, 
because  there  are  much  better  records  for  disposal  occurring  after  1986. 

Obviously  this  one  issue,  affecting  a  minority  of  parties  at  only  20  percent  of  the 
sites,  could  not  possibly  create  more  litigation  than  the  current  legal  maelstrom, 
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much  less  after  the  Administration  bill  complicates  it  with  new  factual  issues  to  be 
disputed. 

Myth:  Abolition  of  retroactive  liability  would  be  unfair  and  would  result  in  a 
windfall  for  parties  who  had  not  cooperated  in  cleaning  up  sites. 

Reality:  No  business  group  or  entity  is  seriously  making  this  argument.  Like  citi- 
zens who  live  near  Superfund  sites,  business  knows  that  relatively  few  sites  have 
been  cleaned  up.  The  lion's  share  of  the  clean-up  bill  has  yet  to  be  spent  and  could 
well  exceed  a  hundred  billion  dollars. 

Myth:  Abolition  of  retroactive  liability  would  remove  incentives  for  private  sector 
investment  in  innovative  technology  research 

Reality:  This  recent  claim  flatly  contradicts  EPA's  prior  piosition,  and  the  experi- 
ence of  everyone  else  concerned  about  this  issue.  Last  spring,  EPA  testified  before 
Congress  that  "fear  of  liability...  slows  down  the  adoption  and  subsequent  commer- 
cialization of  innovative  treatment  technologies."  At  the  same  time,  EPA  admitted 
that,  "a  fundamental  tension  exists  between  having  PRPs  pay  for  clean-ups  and  con- 
ducting a  program  focused  on  developing  new  technology." 

Myth:  Removing  retroactive  liability  will  result  in  truly  "orphan"  sites  competing 
with  sites  that  have  existing  PRPs  for  a  small  pool  of  money. 

Reality:  Our  critics  are  not  reading  the  numbers.  Our  plan  would  spend  hundreds 
of  millions  of  dollars  more  on  clean-up  than  is  currently  being  spent  by  EPA  and 
PRPs  combined  at  all  sites,  orphan  or  otherwise.  More  clean-up  money  will  produce 
more  and  faster  clean-ups,  and  will  provide  funding  for  more  clean-up  of  truly 
"orphan"  sites. 

Under  the  current  system,  clean-up  has  not  begun  at  hundreds  of  orphan  sites 
and  sites  where  EPA  and  PRPs  get  bogged  down  in  conflict.  The  continuing  harm  to 
the  health  of  people  living  near  these  sites  is  a  national  disgrace  and  an  environ- 
mental injustice.  Only  the  Eight  Point  Plan  would  clean  these  sites  quickly  and 
without  punishing  innocent  communities  for  the  fact  that  no  solvent  parties  can  be 
found  at  a  local  site. 

IV.  Comments  on  the  Administration's  Bill 

By  failing  to  address  Superfund's  fundamental  flaw — retroactive,  site-specific  li- 
ability— the  Administration  plan  is  in  itself  fundamentally  flawed.  No  amount  of 
tinkering  with  the  current  system  will  bring  to  life  the  principles  embodied  in 
ASAP's  Eight  Point  Plan.  Too  much  of  what  needs  to  be  done  is  inextricably  en- 
twined with  finding  a  more  efficient  and  effective  way  to  finance  site  clean-ups. 
Until  that  happens,  priorities  will  of  necessity  stay  focused  on  site-by-site  fundrais- 
ing — not  the  protection  of  public  health  and  the  environment.  Following  is  a  review 
of  the  Administration  Plan  viewed  in  light  of  ASAP's  eight  principles. 

point  one:  pubuc  health 

The  Administration  is  to  be  commended  for  its  inclusion  of  specific  provisions 
which  seek  to  address  the  problems  of  highly  impacted  communities,  particularly 
those  of  people  of  color.  But  it  does  not  go  nearly  far  enough,  nor  can  it,  because  it 
does  not  provide  the  necessary  financing  reform. 

The  Administration  proposes  to  conduct  "Multiple  Sources  of  Site  [Pollution] 
Demonstrations";  engage  research  assistance  via  cooperative  agreements  and  grants 
to  "appropriate"  public  and  nonprofit  institutions;  conduct  selective  health  effect 
studies  to  ascertain  the  need  for  broader  health  studies;  and  engage  peer  review  of 
the  ATSDR's  assessment  of  relevant  toxicological  testing.  These  are  good  ideas. 
They  are  pieces  of  what  we  are  talking  about  in  Point  One  of  our  plan. 

The  bill  authorizes  a  5-year  study/demonstration  project  at  several  sites  to  pro- 
vide additional  public  health  benefits  to  citizens  (e.g.,  health  screening,  medical 
care)  "in  an  effort  to  increase  community  acceptance  and  satisfaction  with  actions 
taken  at  these  sites."  This  sounds  like  the  National  Commission's  "$50  million-a- 
year  for  10  projects"  proposal,  which  is  a  good  idea.  But  it  suffers  from  the  same 
fatal  flaw:  there  is  no  new  money  provided.  It  is  just  another  one  of  those  ideas 
which  will  have  to  struggle  for  funding  with  other  Superfund  priorities  like  clean- 
up. Mr.  Chairman,  after  years  of  ignoring  the  problem,  unfunded  demonstration 
projects  are  just  not  good  enough. 

In  sum,  ASAP  believes  these  amendments  to  the  current  legislation  are  positive, 
and  start  to  address  the  concerns  we  have  raised,  but  they  are  far  too  narrow  in 
focus  as  they  are  mostly  demonstration  projects,  and  they  do  not  have  proper  new 
funding. 
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POINT  two:  adequate  funding 

The  Administration  proposal  would  maintain  the  current  inefficient  site-by-site  li- 
ability fundraising  system.  This  means  the  exorbitant  legal  fees  and  other  non- 
clean-up  costs  incurred  today  would  continue  largely  undiminished.  (See  comments 
on  Point  5.) 

In  crafting  its  bill,  the  Administration  ignored  offers  by  large  and  small  business- 
es to  pay  higher  taxes  to  support  fundamental  reform  of  Superfund.  In  letters  to  the 
President,  4,500  businesses  of  all  sizes  and  a  variety  of  trade  associations  across  the 
country  offered  to  pay  higher  taxes  in  exchange  for  elimination  of  retroactive  liabil- 
ity. 

But  the  Administration  rejected  these  offers  to  support  higher  taxes  for  a  better 
Superfund.  It  accepted  one  offer,  though.  Insurers  had  indicated  that  they  would 
support  a  new  tax  on  their  industry  to  finance  an  expanded  Superfund  and  an 
elimination  of  pre-1987  liability.  Instead,  the  Administration  took  this  offer  and 
used  it  to  establish  an  Environmental  Insurance  Resolution  Fund  set  up  only  to 
reduce  the  liability  of  solvent  PRPs. 

The  Administration  also  proposes  a  specialized  $300  million  "orphan  share"  pro- 
gram to  reduce  the  liability  of  solvent  PRPs. 

But  neither  the  insurer  fund  nor  the  orphan  share  fund  direct  new  money  to 
clean-up;  both  simply  move  money  from  one  group  to  another.  It's  the  legislative 
equivalent  of  rearranging  the  deck  chairs  on  the  Titanic. 

It  is  true  that  the  Administration  bill  authorizes  more  money  for  Superfund  (al- 
though these  additional  amounts  were  not  included  in  the  President's  Fiscal  1995 
Budget).  But  look  closer — even  if  they  are  raised,  these  funds  are  all  earmarked  for 
the  proposed  orphan  share  program;  again,  not  new  money,  just  redirecting  the  flow 
of  funds  already  in  play. 

More  important,  no  new  financing  source  is  suggesced  for  the  $300  million  orphan 
share  program;  so  where  will  money  for  it  come  from?  It  can  only  reduce  amounts 
now  used  by  Superfund  for  clean-up  of  sites  where  there  are  no  solvent  PRPs.  If  this 
amount  was  fully  paid  by  the  current  Superfund,  clean-up  funding  would  be  reduced 
by  one  third. 

Additional  evidence  that  the  "emperor  has  no  clothes"  can  be  found  in  the  Ad- 
ministration's call  for  a  number  of  new  initiatives,  programs  for  which  it  proposes 
no  new  funding.  Over  the  next  5  years,  the  new  and  expanded  programs  with  stated 
costs  will  require  hundreds  of  millions  of  dollars  in  additional  resources  over  and 
above  the  additional  authorization,  and  that  does  not  include  several  programs  for 
which  a  cost  has  not  been  stated. 

So  one  of  two  possibilities  exist:  these  programs  won't  get  funded,  making  their 
creation  a  sham,  or  the  funding  will  come  out  of  current  resources.  If  these  pro- 
grams were  fully  funded.  Trust  Fund  clean-up  spending  could  be  reduced  by  an  ad- 
ditional 20-30  percent. 

Let  me  be  clear  that  ASAP  fully  supports  increased  spending  in  many  of  the 
areas  identified  by  the  Administration.  And  we  appreciate  its  leadership.  But  the 
difference  between  the  Administration  and  us  is  that  we  pay  for  our  proposals;  they 
don't.  And  the  only  way  you  can  pay  for  them,  short  of  increasing  appropriations 
from  general  revenues,  is  to  increase  the  size  of  the  Trust  Fund  with  broad  based 
taxes  as  we  propose. 

Attached  to  my  testimony  is  a  list  of  the  unfunded  new  and  expanded  programs 
which  would  draw  money  from  clean-up. 

POINT  three:  environmental  impact  prioritization 

The  Administration  has  adopted  most  of  the  Eight  Point  Plan's  suggestions  for 
NPL  site  listing  changes. 

The  bill  adds  to  the  factors  to  be  considered  in  an  NPL  listing  decision:  "the  pres- 
ence of  multiple  sources  of  risk"  and  "cumulative  risk  to  minority  and  low-income 
populations."  It  changes  the  bias  in  the  HRS  regarding  groundwater.  All  three  of 
these  are  called  for  in  the  Eight  Point  Plan. 

This  is  a  very  positive  development.  Unfortunately,  the  Administration  has  not 
extended  this  concept  to  the  critical  area  of  clean-up  and  resource  prioritization  (nor 
can  it  overall  until  the  current  financing  system  is  replaced). 

point  four:  effective  remedies 

To  the  extent  we  understand  it,  the  Administration's  bill  would  provide  for  site- 
specific  clean-up  standards  as  the  exception,  not  the  rule.  While  local  input  would 
be  accepted  on  some  of  the  issues  which  relate  to  the  choice  of  remedy,  particularly 
land  use,  it  is  not  at  all  clear  that  local  views  would  have  a  powerful  voice  overall. 
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or  that  the  remedy  choice  would  be  the  product  of  all  of  those  with  a  legitimate 
interest  in  it — government,  community  and  business.  Instead,  it  appears  that  na- 
tional decisions  would  be  paramount.  ASAP  believes  the  Administration's  bill  dem- 
onstrates all  too  clearly  that  the  discipline  which  can  be  imposed  on  the  system 
through  a  global  budget  cannot  be  duplicated  through  a  series  of  standards  and  ex- 
emptions which  only  complicate  the  decision-making  process. 

Many  argue  over  whether  there  should  be  national  standards.  We  believe  expo- 
sure standards  for  a  given  route  of  exposure  to  a  given  hazardous  substance  must  be 
uniform.  The  issue  in  remedy  selection  should  be  how  to  most  economically  and  se- 
curely prevent  unhealthy  exposures  in  a  way  that  is  favored  by  the  affected  commu- 
nity. 

On  a  positive  note,  the  Administration  does  authorize  a  5-year  demonstration 
project  in  communities  which  are  also  empowerment  zones  to  study  multiple  source 
and  cumulative  risk.  EPA  is  to  coordinate  with  HUD  and  other  departments.  ASAP 
would  provide  the  funding  for  such  efforts  at  a  much  larger  number  of  sites. 

POINT  five:  financing 

In  contrast  to  ASAP's  comprehensive  and  integrated  reform  of  the  retroactive  li- 
ability and  funding  issues,  the  Administration's  proposal  is  woefully  inadequate  and 
virtually  guarantees  continuation  of  the  same  history  of  delay,  inaction,  litigation 
and  waste  of  enormous  resources  that  has  marked  the  first  13  years  of  Superfund. 

Rather  than  directly  confront  and  reform  the  liability  and  funding  problems,  the 
Administration  makes  minor  liability  changes  to  favor  certain  parties  and  otherwise 
relies  upon  an  unfair,  time  consuming  and  non-binding  cost  allocation  process  which 
only  serves  to  add  further  delay,  litigation  and  inequity  to  Superfund. 

Although  56  percent  of  the  length  of  the  Administration  bill  (79  of  141  pages)  is 
devoted  to  liability  provisions,  in  the  final  analysis  the  bill  pretty  much  retains  the 
status  quo.  To  a  large  degree,  the  bill  does  nothing  more  on  liability  than: 

1.  Give  special  treatment  to  certain  parties:  some  cities,  all  waste  disposal 
companies,  banks,  small  quantity  generators  of  toxic  waste; 

2.  Add  a  complicated  liability  allocation  process;  and 

3.  Raise  and  allocate  $500  million  rising  to  $1.2  billion  per  year  in  new  fund- 
ing from  the  insurance  industry  solely  to  reduce  the  current  liability  of  solvent 
PRPs. 

And  that,  members  of  the  Subcommittee,  should  not  only  give  you  great  pause,  it 
should  alone  be  enough  to  convince  you  to  set  it  aside  and  look  at  alternatives  that 
yield  fundamental  reform.  If  you  believe,  as  many  of  you  have  said,  that  retroactive 
site-specific  liability  is  the  Superfund  problem,  the  Administration  bill  is  still  the 
same  old  failed  story. 

Listen  to  what  Local  Governments  for  Superfund  Reform  has  to  say  about  this.  In 
a  statement  released  February  3,  LGSR  Chairman  Joe  Palacioz,  City  Manager  of 
Hutchinson,  Kanssis,  said:  "The  Administration's  plan  fails  to  help  local  govern- 
ments fulfill  our  primary  responsibilities  at  Superfund  sites — First,  eliminating  risk 
in  a  timely  manner;  Second,  protecting  the  local  economy  and  tax  base;  Third,  re- 
turning polluted  non-productive  land  to  productive,  taxable  status;  and  Fourth,  con- 
trolling costs  at  these  sites.  For  all  local  governments,  the  Administration's  ability- 
to-pay  proposal  is  nothing  more  than  another  unfunded  mandate,  which  will  ulti- 
mately lead  to  rationing  of  services  and  increased  taxes  on  our  citizenry  to  pay  for 
an  inefficient  Federal  program." 

The  Allocation  Plan 

Trumpeted  as  a  "fair  share"  plan  to  eliminate  the  unfairness  of  the  current  liabil- 
ity system,  the  proposal  does  nothing  of  the  sort. 

•  Fair  allocation  rests  on  the  availability  of  data.  This  is  particularly  true  to 
meet  the  new  standards  for  allocation  imposed  by  the  bill:  the  Gore  Factors. 
The  share  of  each  PRP  will  be  based  not  just  on  the  volume  and  toxicity  of  the 
waste  it  contributed,  but  also  on  factors  such  as  its  control  over  disposal,  its 
care  or  negligence  in  disposal,  and  its  cooperation  with  the  Government  in 
clean-up.  Everyone  with  any  experience  at  a  site  knows  how  little  basic  data 
exist  for  disposal  before  the  mid-1980s,  much  less  evidence  of  PRP  behavior.  The 
proposed  law  creates  more  factual  issues  for  lawyers  to  fight  over. 

•  The  "fair  share"  allocation  plan  lets  EPA  remove  the  potential  benefits  of 
that  process  for  settling  parties  which  want  to  cash  out  by  charging  "premia" 
(set  by  EPA)  for  every  possible  future  event,  including  and  especially  the  risk 
that  EPA  will  not  collect  the  fair  shares  of  non-settling  parties.  In  other  cases, 
you  may  get  a  share,  but  EPA  can  multiple  it  by  any  factor  it  wants. 


451 

•  EPA  is  given  enormous  discretion  over  all  critical  issues  and  in  most  cases 
its  judgment  is  not  reviewable.  Imagine  the  howls  of  protest  you  will  soon  re- 
ceive if  you  put  that  into  law? 

For  evidence  of  the  continued,  unacceptable  injustice  in  this  so-called  "fair"  proc- 
ess, how  about  the  fact  that  even  if  a  third-party  allocator  finds  that  a  PRP  has  no 
liability,  EPA  can  still  order  that  PRP  to  clean-up  a  site! 

Transaction  Costs 

The  Administration  argues  its  plan  will  reduce  transaction  costs  50  percent.  Pure 
fiction. 

•  It  will  increase  government  transaction  costs.  The  government  will  be  re- 
quired to  conduct  PRP  searches  now  carried  out  largely  by  the  private  sector  at 
its  own  expense.  And  EPA  has  agreed  to  pursue  all  non-settling  parties,  rather 
than  forcing  this  job  on  a  few  selected  PRPs  as  it  does  today.  This  is  fairer,  but 
not  cheaper. 

•  On  top  of  this,  EPA  is  suggesting  it  will  conduct  separate  and  "expedited" 
cost  allocation  and  cash  out  processes  on  its  own  for  favored  parties:  all  munici- 
palities, all  generators  and  transporters  of  MSW,  and  "de  minimis"  and  "de  mi- 
cromis"  PRPs.  EPA  staff  have  said  in  the  past  that  this  is  an  enormously  ex- 
pensive and  time  consuming  process,  precisely  why  the  agency  has  done  so  few 
"de  minimis"  settlements  and  NBARs  since  1986. 

•  Insurance  transaction  costs  will  go  up  due  to  the  heavy  incentives  to  draw 
in  as  many  parties  as  possible  as  early  as  possible  in  the  process;  PRPs  will  ini- 
tiate actions  against  their  insurers  and/or  claim  duty  to  defend  contributions. 
This  will  not  apply  to  parties  which  settle  with  the  EIRE  (except  that  the  EIRE 
process  creates  a  whole  set  of  issues  that  insurer  lawyers  will  have  to  address). 

Effect  on  Settlements 

While  the  Administration  argues  that  PRPs  will  have  heavy  incentives  to  settle, 
in  fact  the  reverse  may  be  true. 

•  Assuming  the  neutral  allocator  does  a  fair  job  of  cost  allocation,  EPA  has 
the  unrestricted,  and  unchallengeable  power  to  impose  "premia"  on  settling 
parties  which  want  to  cash  out  for  all  future  risks:  failure  of  a  remedy,  new  site 
conditions,  etc.  Most  important,  it  can  charge  a  premium  for  its  "litigation  risk" 
in  collecting  the  balance  of  amounts  due  from  non-settling  parties.  These 
"premia"  are  not  subject  to  any  challenge — they  are  entirely  up  to  EPA's  dis- 
cretion. Yet,  settling  parties  would  have  no  ability  to  recover  these  extra  costs 
from  non-settling  PRPs. 

•  A  similar  incentive  against  settlement  exists  for  parties  which  are  less  in- 
clined to  settle.  Faced  with  the  threat  of  joint  and  several  liability  for  all  costs 
of  clean-up,  PRPs  have  not  hesitated  to  fight  for  the  past  decade.  The  new 
system  will  reduce  this  potential  liability  for  non-settling  parties  to  the  costs 
left  after  settling  parties  have  paid  their  fair  share.  The  threat  that  they  will 
have  to  pay  the  orphan  share  paid  by  the  Fund  is  no  different  than  today's  re- 
ality. 

•  PRPs  can  refuse  to  settle  at  one  or  all  of  their  sites,  but  if  they  settle  with 
the  EIRE  they  will  have  an  average  of  40  percent  of  their  past  and  future  legal 
fees  to  fight  the  Government  and  other  parties  paid  for  by  the  EIRF. 

•  The  provisions  protecting  settlers  against  contribution  suits  and  reimburs- 
ing them  for  payments  for  clean-up  in  excess  of  their  settled  share  could  prove 
attractive  to  some  PRPs.  We  obviously  favor  reimbursement  of  PRP  clean-up 
expenses.  The  problem  here  is  that  the  Administration  provides  no  new  financ- 
ing for  this  new  responsibility  it  proposes  to  assume.  Thus,  reimbursements 
under  this  provision  will  drain  Fund  resources  from  clean-up. 

Effect  on  Small-  and  Medium-Sized  Businesses 

The  vast  majority  of  PRPs  are  small-  and  medium-sized  businesses  and  non-prof- 
its, including  municipalities — not  Fortune  500  companies.  The  Administration  expla- 
nations recognize  their  concerns,  but  the  bill  does  not  address  their  problems.  ASAP 
is  blessed  with  strong  and  diverse  small  business  membership,  so  we  have  a  particu- 
lar understanding  of  their  experience  and  concerns  with  Superfund.  Our  small  busi- 
ness members  range  from  Chelsea  Clock  to  the  American  Furniture  Manufacturers, 
from  the  International  Fabricare  Institute  (drycleaners)  to  the  Independent  Gas 
Marketers,  from  the  Bailey  Corporation  to  the  Electrical  Apparatus  Service  Associa- 
tion, and  from  the  Grocery  Manufacturers  Association  to  the  National  Food  Proces- 
sors Association. 
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•  For  those  which  cannot  prove  they  are  "de  minimis"  contributors  (most  of 
them),  a  "fast-track"  allocation  process  using  the  Gore  Factors  means  that  they 
will  be  disadvantaged  relative  to  large,  sophisticated  PRPs  which  can  produce 
disposal  records  and  studies  of  "mobility"  and  similar  issues.  Small  businesses 
(and  most  other  PRPs)  simply  do  not  have  the  records  to  prove  their  status  or 
amount  of  contribution,  much  less  the  toxicity,  mobility,  control  and  negligence 
factors  called  for  with  use  of  the  Gore  Factors.  Thus,  this  process  will  result  in 
cost  shifting  from  such  large  PRPs  to  smaller  ones. 

•  Far  more  small  businesses  will  be  brought  into  the  Superfund  process  far 
earlier  than  in  the  past  due  to  the  incentives  of  this  bill  to  draw  in  every  possi- 
ble PRP  in  the  beginning.  This  will  exacerbate  the  business  harm  caused  to 
smaller  PRPs  by  longstanding  contingent  Superfund  liability. 

•  For  those  who  are  "de  minimis"  contributors,  it  is  not  very  credible  to  hear 
one  more  promise  in  a  long  string  since  1986  that  the  Administration  will  pro- 
vide expedited  "de  minimis"  settlements  "wherever  practicable"  and  "as 
promptly  as  possible." 

•  The  de  micromis  exemption  allows  parties  which  sent  10  pounds  or  10  liters 
or  less  of  hazardous  wastes  to  a  site  to  certify  that  they  qualify  for  full  exemp- 
tion from  liability.  This  certification  process  makes  sense  (as  opposed  to  requir- 
ing proof).  However,  EPA  can  raise  or  lower  the  amount,  or  determine  that 
such  parties  should  be  liable  if  "such  material  contributed  significantly  or  could 
contribute  to  the  costs  of  response."  Almost  by  definition  such  disposal 
"contribute[s]  to  the  cost  of  response. 

•  Even  if  the  program  works  perfectly  as  it  is  advertised,  all  it  does  is  hand  a 
small  business  a  share  of  an  unknown  cost  for  clean-up  and  perhaps  natural 
resources  damages.  The  actual  cost  cannot  be  known  for  many  years  if,  in  fact, 
she  allocation  is  done  quickly  and  early  in  the  process.  Consider  the  plight  of  a 
small  business  given  "only"  a  one  percent  share.  At  the  average  site  that  would 
end  up  being  $250,000.  But  early  in  the  process  no  one  knows — and  what  bank 
will  make  loans  for  business  use  when  a  range  of  clean-up  costs,  say  $10  million 
to  $40  million,  is  possible  (or  $100,000  to  $400,000  for  the  small  business)? 

•  There  are  no  assurances  or  protections  that  a  special  process  for  small  busi- 
ness will  be  done  quickly  or  fairly  anyway. 

Let's  be  clear  what  you're  doing  if  you  enact  the  Administration  bill:  you  are  pro- 
viding relief  to  some  big  businesses  and  imposing  a  greater  burden  on  small  busi- 
ness. 

The  NFIB  Compromise 

Much  has  been  made  of  a  negotiated  agreement  between  the  NFIB  and  some  envi- 
ronmental groups.  The  small  business  members  of  ASAP  do  not  think  this  agree- 
ment is  either  workable  or  solves  their  concerns.  Indeed,  we  do  not  know  of  any 
small  business  PRPs  who  support  this  layering  on  of  new  band  aids  to  the  current 
liability  system  which  has  harmed  so  many  small  businesses. 

But  it  is  instructive  to  assume  that  its  provisions  will  work,  and  see  what  hap- 
pens. 

The  agreement  provides  that  liability  will  be  terminated  for  small  businesses  if 
very  short  timetables  for  share  allocations  are  not  met  (i.e.,  6  months).  But  it  is 
highly  unlikely  that  either  EPA  or  a  neutral  allocator  can  make  "fair  share"  alloca- 
tion decisions  and  settlement  offers  on  any  sort  of  rational  basis  very  early  in  the 
Superfund  process  for  all  small  PRPs. 

Thus,  some  might  see  this  as  an  effective  exemption  for  small  business  unless  one 
of  two  things  happens: 

•  EPA  invokes  the  agreement's  exception  to  the  deadlines  for  "just  cause." 
The  lack  of  data  (or  time  required  to  get  it)  probably  would  qualify. 

•  large  PRPs  launch  intensive  efforts  to  do  EPA's  work  for  it  (see  below). 

If  these  don't  happen,  an  interesting  question  is  what  happens  to  the  shares  of 
small  businesses  if  EPA  fails  to  collect  it  from  them. 

•  Will  the  Fund  pick  up  their  shares,  as  is  the  case  for  amounts  over  the 
bill's  10  percent  cap  on  MSW  generators?  (This  would  place  a  major  new 
demand  on  the  existing  Superfund,  reducing  funds  for  clean-up.) 

•  Or  will  other  PRPs  have  to  pay  that  amount?  If  so,  all  other  PRPs  will  pay 
the  share  of  businesses  with  less  than  100  employees.  I  suspect  there  will  be 
serious  lobbying  by  larger  businesses  against  this  now,  and  interesting  litigation 
later,  over  this  issue.  But  what  would  EPA  do  with  this  problem  in  the  real 
world? 
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Faced  with  mass  write-offs  of  liability,  if  EPA  can't  delay  based  on  "just  cause," 
EPA  will  have  a  huge  incentive  to  do  exactly  what  it  does  today  (explaining  why 
there  are  so  few  "de  minimis"  settlements).  Its  staff  will  err  on  the  side  of  caution 
and  declare  that  very  few  parties  are  "de  minimus,"  forcing  everyone  into  the  regu- 
lar allocation  process.  That  way  it  won't  lose  any  "big  polluters,"  and  it  will  capture 
some  money  that  it  would  otherwise  lose. 

Small  businesses  will  thus  be  forced  to  incur  the  transaction  costs  and  associated 
trauma  of  that  intensive  allocation  process  with  all  the  bigger  PRPs,  and  hopefully 
will  be  able  to  find  evidence  to  prove  that  they  are  in  fact  de  minimis — based  on  the 
complex  Gore  Factors.  As  it  is  today,  they  will  have  the  burden  of  convincing  the 
allocator  and  then  EPA. 

There  are  a  series  of  other  problems  with  this  approach,  including  EPA's  ability 
to  set  whatever  premiums  it  wants  on  top  of  any  share  for  parties  which  wish  to 
"cash  out". 

In  addition,  the  NFIB  agreement  appears  to  require  establishing  a  parallel  two 
track  allocation  system:  EPA  would  be  responsible  for  figuring  out  shares  for  "de 
minimis"  parties  (which  requires  knowing  the  shares  of  all  parties  in  order  to  figure 
out  the  "de  minimis"  shares);  the  neutral,  third  party  allocator  will  repeat  the  same 
analysis  for  everyone  else.  Big  PRPs  will  have  their  lawyers  involved  with  both 
processes.  And  more  transaction  costs  will  have  been  created. 

No  one  has  addressed  what  happens  to  small  parties  who  are  not  found  by  EPA  in 
this  initial  process  (or  who  decline  to  participate)?  How  do  they  get  contribution  pro- 
tection? Can't  a  non-settling  PEP  sue  them  for  contribution  under  the  current  law? 
Doesn't  this  mean  that  there  will  be  major  continuing  uncertainty  for  some  class  of 
small  businesses?  This  class  will  be  larger  the  more  rapid  the  initial  process  is. 

Most  important,  what  did  all  of  this  do  for  clean-up  and  public  health,  however  it 
comes  out?  Nothing. 

Discriminatory  Treatment  of  Various  Parties 

•  The  Administration  proposes  a  limit  of  10  percent  of  total  response  costs  for 
one  group — generators  and  transporters  of  municipal  waste — yet  other  munici- 
palities that  are  owner/ operators  of  MSW  sites  are  left  to  try  to  settle  their  con- 
tinued retroactive  joint  and  several  liability  with  the  Federal  government  sub- 
ject to  their  ability  to  pay. 

•  Under  the  cover  of  Congressional  sympathy  for  municipalities,  the  huge 
companies  which  pick  up  and  dispose  of  MSW  have  gotten  themselves  covered 
by  the  same  cap  on  liability:  both  for  the  past  and  the  future. 

•  Cities  also  appear  to  have  gained  an  exemption  from  liability  if  they  do  not 
conduct  MSW  pick  up  themselves,  but  grant  permits  and  licenses  to  other  par- 
ties to  perform  that  function. 

•  New  purchasers  of  contaminated  property  who  had  no  role  in  causing  its 
contamination  would  have  no  clean-up  liability.  But  past  purchasers  who  also 
had  nothing  to  do  with  pollution  would  stay  liable. 

We  don't  support  retroactive  liability  for  any  of  the  above  parties  unless  they 
broke  the  law.  But  carving  out  certain  PRPs  and  leaving  the  rest  in  the  system 
doesn't  change  the  underlying  problems  with  Superfund,  and  may  make  them 
worse.  The  shares  of  those  parties  must  be  paid  by  someone.  If  they  are  loaded  on 
other  PRPs  those  parties  will  fight  harder.  If  the  Superfund  picks  up  the  costs,  with- 
out new  financing  less  money  will  be  available  for  clean-up. 

Speed  of  Clean-up 

EPA's  own  figures  prove  that  "enforcement  first"  has  not  accelerated  clean-up  at 
all.  Neither  does  this  plan. 

•  The  Administration's  allocation  system  adds  a  multi-year  administrative 
cost  allocation  process  to  the  current  system  which  will  further  delay  actual  site 
remediation. 

•  Using  the  Administration's  own  timetable,  you  can  add  up  3  years  of 
searches,  notifications,  allocations,  red  tape,  settlement  talks,  hearings,  public 
comment,  and  who  know's  what  else  before  you  even  have  a  final  allocation  of 
shares  not  even  actual  costs.  It  is  still  a  pretty  good  system  for  lawryers,  and  it's 
not  a  bad  system  for  those  big  businesses  who  have  the  records  and  time  to  wait 
for  the  process  to  finish.  It's  a  horrendous  system  for  everyone  else. 

•  With  its  unilateral  focus  on  cost  allocation,  the  Administration  plan  ignores 
the  fact  that  PRPs  will  continue  to  fight  EPA  over  testing  plans  and  remedies, 
to  keep  their  costs  down. 

•  Due  to  this  and  the  probable  presence  of  non-settling  parties  at  most  sites, 
the  Government  and  PRPs  will  continue  to  conduct  operations  under  a  "litiga- 


454 

tion  mentality",  further  delaying  progress,  and  adding  transaction  costs  and 
"defensive  medicine"  costs,  such  as  litigation-quality  paperwork  and  testing. 

The  Orphan  Share  initiative 

The  Administration's  plan  offers  up  $300  million  in  "new  funding"  for  payment  of 
what  it  considers  orphan  shares — i.e.,  shares  attributable  to  identifiable  parties  who 
are  "insolvent  or  defunct",  plus  excess  municipal  generator  shares  (over  the  10  per- 
cent cap),  and  shares  of  parties  who  otherwise  have  their  liability  limited. 

•  This  limited  conceptualization  of  "orphan  shares"  distributes  the  costs  of 
all  unidentified  shares  to  the  identified  solvent  PRPs,  thus  maintaining  their 
sense  of  inequity. 

•  All  orphan  share  amounts  over  $300  million  will  be  distributed  to  solvent 
PRPs. 

•  While  the  Administration  says  funds  for  this  purpose  will  be  separately  ap- 
propriated, the  bill  does  not  say  this,  and,  even  if  it  did,  we  believe  Congress 
will  lump  the  basic  Superfund  and  this  new  program  together,  thus  creating 
competition  between  the  existing  Superfund  and  this  new  program.  Thus, 
spending  on  orphan  sites  and  other  priorities  will  come  in  conflict  with  this 
demand  to  reduce  the  liability  of  current,  solvent  PRPs. 

•  No  new  funding  source  for  this  purpose  is  identified,  so  financing  will  be 
subject  to  existing  budget  caps  (and  thus  be  in  competition  with  other  spending 
programs).  Indeed,  the  new  Administration  budget  for  Fiscal  1995  does  not  in- 
clude this  $300  million  addition. 

•  Like  the  new  insurance  trust  fund  (EIRF),  none  of  this  new  funding  will 
expand  clean-up  or  pay  for  other  priorities.  All  of  it  will  reduce  the  liability  of 
large  PRPs  who  now  are  forced  to  pay  the  orphan  share. 

•  While  paying  orphan  shares  is  a  common  complaint  of  PRPs,  having  the 
Government  pay  it  will  hardly  alter  the  basic  dynamic  of  the  warfare  over  fi- 
nancing at  Superfund  sites.  Said  another  way,  parties  will  fight  almost  as  hard 
over  liability  for  80  percent  of  the  costs  as  they  will  over  100  percent  of  the 
costs. 

Subsidizing  the  Failure  of  New  Technologies 

EPA's  claim  that  retroactive  liability  provides  incentives  for  private  sector  invest- 
ment in  innovative  technologies  flatly  contradicts  its  own  position,  and  the  experi- 
ence of  everyone  else  concerned  about  this  issue.  As  noted  above,  last  spring,  EPA 
testified  before  Congress  that  "fear  of  liability  .  .  .  slows  down  the  adoption  and 
subsequent  commercialization  of  innovative  treatment  technologies."  At  the  same 
time,  EPA  admitted  that,  "a  fundamental  tension  exists  between  having  PRPs  pay 
for  clean-ups  and  conducting  a  program  focused  on  developing  new  technology." 

Rather  than  addressing  the  cause  of  the  problem,  the  only  "fix"  offered  by  the 
Administration  is  a  provision  to  be  able  to  offer  a  discretionary  partial  subsidy  to 
those  PRPs  which  try  new  technologies  that  fail — but  only  up  to  a  total  of  $50  mil- 
lion, which  is  itself  not  supported  by  any  new  financing  (and  thus,  like  the  promised 
"orphan  share  fund"  will  reduce  EPA's  own  spending  on  clean-up). 

Impact  on  Greenfields/ Brownfields 

To  its  credit  the  Administration  recognizes  that  this  is  a  major  problem,  and  that 
the  current  liability  system  is  a  positive  disincentive  to  development  and  voluntary 
clean-up  during  the  sale  of  property,  contrary  to  the  claims  of  its  defenders. 

•  The  bill's  full  exemption  from  liability  for  new  buyers  of  contaminated 
property  is  a  major  break  with  long  standing  ideology  and  should  be  applauded. 
It  will  combat  the  disincentive  to  invest  in  inner  cities. 

•  All  the  problems  of  the  liability  system  in  this  area  remain  for  all  other 
sites;  States  may  not  experiment;  they  can  only  be  delegated  the  program  if 
they  have  a  liability  system  just  like  the  Federal  law,  and  use  it. 

PRP/Insurer  Fund 

The  Environmental  Insurance  Resolution  Fund  (EIRF)  portion  of  the  Administra- 
tion bill,  as  well  as  a  revised  version  now  under  consideration  by  its  advocates,  is 
another  example  of  the  piecemeal  approach  plaguing  real  reform  efforts.  Many  in- 
surers and  PRPs,  through  their  trade  associations  and  individual  companies,  are  al- 
ready offering  detailed  critiques  of  the  proposal.  Both  sides  have  serious,  substantive 
objections.  Another  group  of  PRPs  and  insurers  apparently  support  it.  Here  I  will 
just  point  out  a  out  a  few  of  the  problems  we  see. 

Unlike  ASAP's  broad-based  financing  proposal  (which  includes  a  large,  special 
contribution  from  the  insurance  industry),  the  new  EIRF  tax  on  insurers  is  money 
which  would  not  increase  total  clean-up  spending  or  spending  on  other  priorities. 
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And  that  leaves  aside  the  question  of  whether  the  proposal  is  even  workable.  I 
invite  you  to  read  it  and  draw  your  own  conclusions — if  you  can  get  through  it. 

The  fundamental  problem  with  the  proposal  is  that  it  deals  with  a  peripheral,  de- 
rivative issue.  The  Administration's  stated  purpose  for  this  fund  is  explicitly  and 
solely  to  cut  insurer/PRP  transaction  costs.  By  limiting  itself  to  this  narrow  issue,  it 
guaranteed  that  this  plan  would  have  no  real  impact  on  the  liability  created  prob- 
lems of  the  Superfund  program. 

Even  if  this  proposal  solved  all  the  PRP/insurer  fights  at  NPL  sites,  that  would 
do  little  for  public  health,  for  the  pace  of  clean-ups,  and  even  for  ending  disputes 
between  and  among  the  Government  and  PRPs  over  financing  of  site  costs.  The 
recent  RAND  transaction  cost  report  noted  that  only  1  percent  of  PRP  costs  were 
for  disputes  with  their  insurers  (while  around  35  percent  were  transaction  costs). 

We  are  told  that  the  first  EIRF  deal  (the  one  in  the  Administration's  bill)  is  dead. 
A  new  one  was  just  announced.  Then  a  group  of  large  PRPs  attacked  it,  saying  they 
wanted  a  better  deal,  or  at  least  the  first  one.  The  insurance  companies  who  negoti- 
ated both  plans  refused.  Other  insurers  who  had  no  role  in  negotiating  either  agree- 
ment are  attacking  the  ones  who  did  for  unfairly  allocating  the  taxes  to  pay  for  the 
plan  onto  them. 

How  does  any  of  this  warfare  benefit  communities  threatened  virith  toxic  waste? 
This  is  just  another  example  of  how  piecemeal  reform  of  the  liability  system  does 
not  work. 

•  The  proposal  raises  from  the  insurance  industry  $500  million  in  new 
annual  funding,  rising  rapidly  in  future  years.  But  it  uses  every  dime  of  new 
funding  to  merely  reduce  the  existing  liability  of  solvent  PRPs.  None  of  that 
money  is  used  to  expand  clean-up  or  fund  other  priorities. 

•  When  new  funds  are  needed  for  sites  with  no  PRPs  and  for  other  key  prior- 
ities, we  cannot  understand  why  hundreds  of  millions  of  dollars  in  new  tax  rev- 
enue will  be  raised  from  insurers  and  spent  to  pay  for  past  PRP  costs,  including 
PRP  legal  fees  dating  all  the  way  back  to  1981. 

•  EIRF  has  nothing  to  do  with  settlement  of  site  disputes  and  getting  on  with 
clean-up.  PRPs  (whether  or  not  they  settle  at  sites)  will  have  an  average  of  40 
percent  of  their  legal  bills  paid  by  this  new  fund  within  60  days  of  submission  to 
the  EIRF.  This  subsidy  of  future  PRP  legal  fees  will  fuel  the  PRP  side  of  the 
battles  between  the  government  and  PRPs  at  sites. 

•  Insurers  today  pay  about  10  percent  of  Superfund  costs.  This  proposal  hikes 
that  to  about  40  percent.  And  it  doesn't  even  provide  assurances  that  litigation 
will  actually  end.  That  is  the  worst  of  all  worlds  for  insurers  and  does  nothing 
for  the  overall  program.  The  proposed  insurance  taxing  mechanism  has  the  in- 
surance industry  warring  with  itself. 

•  By  requiring  proof  of  policy  terms  to  benefit  from  the  new  fund  (while  lim- 
iting recovery  for  policy  deductibles  and  other  restrictions),  a  huge  new  bu- 
reaucracy will  be  required  to  make  these  judgments,  with  insurer  and  PRP  law- 
yers lobbying  it  on  each  claim.  How  many  of  you  can  find  copies  of  or  remem- 
ber the  exact  terms  of  your  insurance  policies  from  the  1970s  and  early  1980s? 

POINT  six:  pubuc  participation;  community  empowerment 

While  the  Administration's  plan  calls  for  very  positive  new  provisions  to  involve 
the  public  in  Superfund  decision  making,  these  will  cost  more  than  $50  million  a 
year,  and  no  new  funding  is  provided.  Therefore,  any  resources  for  public  participa- 
tion will  come  out  of  existing  Superfund  money — an  unacceptable  trade-off. 

The  Administration  bill  does  not  address  the  community  empowerment  agenda  of 
the  Eight  Point  Plan,  which  calls  for  training  citizens  in  impacted  communities  in 
remediation  skills,  and  involving  minority  businesses  in  clean-up. 

point  seven:  prospective  uabiuty 

Much  has  been  made  by  the  Administration  of  the  value  of  the  Superfund  liabil- 
ity system  in  causing  parties  to  exercise  care  in  the  disposal  of  hazardous  waste.  We 
believe  the  Administration  has  confused  the  value  of  liability  for  old  disposal  with 
liability  for  current  and  future  disposal.  We  do  not  disagree  on  the  latter. 

We  find  it  extraordinary  that,  notwithstanding  this  position,  and  its  unwavering 
commitment  to  site-specific  liability,  the  Administration  is  willing  to  limit  the  liabil- 
ity of  municipalities  and  the  largest  private  MSW  disposal  firms  (the  entities  which 
control  the  vast  majority  of  waste  disposal  in  our  country),  not  just  for  past  disposal, 
but  also  for  current  and  future  disposal.  Such  parties  past  and  future  liability  will 
be  capped,  in  the  aggregate,  to  10  percent  of  the  clean-up  costs  at  a  site  if  the  city  (3 
years  after  passage  of  the  law)  puts  in  place  a  system  to  collect  household  toxic 
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waste  just  twice  a  year.  This  is  a  major  step  backward  in  incentives  for  proper  dis- 
posal of  a  very  large  amount  of  our  society's  hazardous  substances.  This  is  not  just  a 
"break"  for  cities;  it  removes  a  major  incentive  for  appropriate  disposal  behavior  by 
enormous  corporations  which  dispose  of  MSW. 

This  same  future  liability  exemption  applies  to  corporate  small  quantity  genera- 
tors of  hazardous  waste,  but  no  such  collection  responsibility  is  imposed  on  cities  for 
such  waste.  (Up  to  200  pounds  per  month  of  hazardous  waste  per  generator  would 
thus  be  essentially  exempt,  hiding  within  the  same  10  percent  MSW  cap.) 

POINT  eight:  program  coordination 

Administrator  Browner  said  in  recent  testimony:  "Economic  redevelopment  of 
contaminated  sites  is  an  essential  component  of  this  legislation."  Yet  EPA  has  com- 
mitted only  to  a  demonstration  project,  and  no  new  money  is  raised  to  pay  for  it. 

More  fundamentally,  EPA  cannot  effectively  address  this  widespread  problem 
simply  through  Superfund  reform.  The  agency  must  look  to  other  agencies  for  as- 
sistance and  support.  EPA  does  not  have  the  required  expertise  or  background  to  do 
this.  That  is  why  our  Eight  Point  Plan  calls  for  leadership  from  other  agencies  and 
focussing  existing  programs  on  these  communities. 

V.  CONCLUSION 

This  subcommittee  knows  well  the  failures  of  Superfund.  You  and  others  have 
documented  the  unconscionably  inadequate  clean-up  record,  the  staggering  waste  of 
public  and  private  resources  on  legal  and  liability  battles,  the  disenfranchisement  of 
citizens  which  erodes  confidence  in  government  at  all  levels,  and  the  suppression  of 
economic  dreams  as  entire  communities  wait,  and  wait,  and  wait  for  action. 

Let  us  not  settle  for  reform  which  falls  well  short  of  addressing  these  problems. 
Enactment  of  a  bill  is  not  what  should  drive  us.  Instead,  we  should  only  settle  for  a 
bill  that  truly  gets  the  job  done.  I  would  prefer  no  bill  at  all  to  one  which  perpet- 
uates in  the  name  of  reform  many  of  the  injustices  and  failures  in  place  today. 

Let  us  not  mistake  cobbling  together  a  bill  which  satisfies  some  vocal  and  visible 
constituencies  for  a  bill  which  will  result  in  a  successful  program.  Such  a  bill  may 
be  politically  feasible,  but  if  it  doesn't  work,  it's  not  much  help  to  anyone. 

I  believe  this  Administration  and  this  Subcommittee  want  a  successful  Superfund 
program.  I  am  pleased  that  President  Clinton  indicated  his  bill  is  a  starting  point, 
not  an  end  point;  and  I  was  pleased  that  in  my  meetings  with  the  Administration, 
other  than  EPA,  they  indicated  flexibility  on  every  issue,  including  the  final  shape 
of  liability  reform.  I  believe  this  attitude,  coupled  with  a  genuine  commitment  to 
serve  the  interests  of  all  Superfund  stakeholders,  means  we  can  all  find  common 
ground. 

Thank  you.  I  look  forward  to  working  with  you. 

SPENDING  ASSUMPTIONS  AND  EXPLANATION 

Assumption  for  Calculation 

For  the  purposes  of  calculation,  we  assume  a  1986  liability  cutoff.  No  cutoff  date 
has  been  chosen  yet.  The  actual  date  will  be  selected  with  the  goal  of  speeding 
clean-up,  and  reducing  transaction  costs  and  disputes.  The  quality  of  waste  records, 
waste  management  regulations,  and  available  disposal  facilities  will  be  considered. 

Total  Spending 

Fiscal  year  1992  spending  is  the  sum  of  Fiscal  Year  1992  PRP  settlements  ($1.48 
billion),  as  estimated  by  EPA,  and  actual  gross  Fiscal  Year  1992  outlays  ($1.47  bil- 
lion). The  latter  figure  was  printed  in  the  Fiscal  Year  1994  "Budget  of  the  United 
States  Government"  and  includes  some  spending  which  will  be  recovered  in  the 
future.  While  settlements  are  only  commitments  to  spend,  not  actual  spending, 
there  is  no  record  of  how  much  PRPs  actually  spent  to  dean  up  NPL  sites  in  1992. 
For  obvious  reasons,  spending  lags  years  behind  settlements.  However,  since  real 
annual  settlements  have  held  steady  at  just  under  $1.5  billion  for  each  of  the  last  3 
years,  we  believe  that  they  now  approximate  actual  spending. 

Breakdowns  of  Fiscal  Year  1992  outlays  are  not  available;  in  estimating  the 
breakdown  among  clean-up,  enforcement  and  the  several  "other"  spending  catego- 
ries, we  have  had  to  extrapolate  from  EPA's  Fiscal  Year  1992  budget  for  Superfund 
commitments  and  obligations. 

Proposed  spending  is  20-50  percent  higher  than  current  spending. 
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Clean-up  Spending  Total— Fiscal  Year  1992  spending  on  clean-up  is  the  sum  of 
PRP  settlements  ($1.48  billion)  and  outlays  for  direct  site  clean-up  (estimated  at 
$920  million). 

Proposed  spending  represents  a  40-75  percent  increase  over  current  clean-up 
spending  at  multi-party  and  orphan  sites.  Overall  proposed  spending  is  25-50  per- 
cent higher  than  1992  spending  (or  more  if  less  is  spent  on  "other"  activities).  Ac- 
cording to  a  1991  study  by  the  University  of  Tennessee,  the  proposed  spending  level 
of  $3-3.57  billion  is  more  than  sufficient  to  dean  all  of  the  sites  on  the  NPL  over  the 
next  30  years.  This  assumes  an  expanded  NPL  of  3,000  sites  and  improvements  in 
remedy  selection,  including  consideration  of  sites'  future  use. 

Multi-party  and  orphan  NPL  sites — Current  spending  is  calculated  using  the  as- 
sumption that  70  percent  of  all  PRP  settlements  (less  $85  million  in  settlements  for 
emergency  removals)  is  spent  at  multiparty  or  orphan  sites.  Thus,  PRP  settlements 
for  multi-party  sites  are  estimated  at  $920  million  One  recent  study  estimates  that 
70  percent  of  all  NPL  sites  not  owned  by  the  U.S.  government  are  multi-party  sites. 
(The  other  30  percent  are  single-party  sites  where  there  is  only  one  PRP.)  Neverthe- 
less, 70  percent  may  be  an  overestimate;  site  research  indicates  that  disputes  over 
remedy  selection,  cost  allocation  and  other  issues  are  much  more  serious  at  multi- 
party sites  and  delay  settlement,  often  indefinitely. 

In  addition  to  the  $920  million  in  PRP  settlements,  we  estimate  that  $680  million 
from  the  trust  fund  were  spent  at  multi-party  and  orphan  sites.  $680  million  is 
slightly  more  than  70  percent  of  all  trust  fund  clean-up  spending  and  is  thus  consist- 
ent with  the  fact  that  EPA  spends  as  much  of  its  insufficient  clean-up  funds  as  pos- 
sible at  orphan  sites. 

Single-party  NPL  sites — Current  spending  is  estimated  at  30  percent  of  PRP  set- 
tlements, or  $445  million,  plus  $105  million  in  trust  fund  spending.  The  30  percent 
estimate  is  conservative  for  the  same  reasons  that  the  70  percent  multi-party  site 
estimate  may  be  high.  $105  million  is  a  best  guess  based  on  EPA's  extreme  reluc- 
tance to  spend  trust  fund  money  to  dean  sites  where  a  viable  PRP  may  be  liable. 
Nevertheless,  single-party  clean-ups  have  progressed  more  quickly  and  wasted  less 
money  than  multiparty  clean-ups  because  they  do  not  involve  disputes  over  respon- 
sibility for  costs. 

Our  proposal  would  not  affect  single  party  sites,  so  single-party  spending  remains 
unchanged. 

Emergency  removals — Current  spending  is  calculated  by  discounting  the  $200  mil- 
lion in  Fiscal  Year  1992  Superfund  removal  commitments  and  obligations — because 
outlays  are  generally  somewhat  lower — and  adding  $85  million  for  PRP  word  The 
latter  figure  assumes  that  34  percent  of  all  removal  spending  is  by  PRPs;  in  fiscal 
year  1992  PRPs  started  34  percent  of  all  removals. 

The  proposal  would  maintain  current  spending  levels  for  Superfund's  successful 
removal  program.  Parties  who  legally  disposed  of  waste  at  multi-party  NPL  sites 
before  1987  would  no  longer  be  liable;  trust  fund  expenditures  would  replace  money 
which  is  currently  spent  by  such  parties. 

Enforcement 

EPA  has  defined  "Enforcement"  narrowly  so  as  to  include  only  the  costs  of  offices 
exclusively  dedicated  to  enforcement  in  current  bending  calculations.  In  fact,  much 
of  the  "clean-up"  budget  is  spent  on  work  which  does  not  directly  advance  clean-up 
or  reduce  health  risks,  but  which  is  needed  to  support  fundraising  and  litigation  ef- 
forts: analytical  testing  to  relate  material  on  sites  to  PRPs,  overtesting,  litigation 
quality  documentation,  PRP  record  development,  and  support  for  remedy  designs  to 
withstand  PRP  challenges.  These  savings  could  be  shifted  to  real  clean-up  spending, 
but  they  are  not  quantifiable. 

Under  the  proposal,  enforcement  spending  at  multi-party  sites  could  be  slashed. 
Almost  80  percent  of  all  these  sites  would  be  entirely  removed  from  the  liability 
system,  and  so  require  no  enforcement  spending.  Given  these  substantial  savings,  a 
much  smaller  total  enforcement  budget  would  nevertheless  allow  increases  in 
spending  for  raising  funds  at  single-party  sites  and  from  PRPs  who  broke  the  law  or 
disposed  of  waste  after  1986. 

"Other"  Ca tegories 

Overhead  and  research — This  money  represents  overhead  costs  for  headquarters 
staff,  research  and  development,  and  a  variety  of  other  expenses.  It  also  includes 
EPA  oversight  costs  at  Federal  facilities. 

To  the  extent  possible,  the  proposal  would  decentralize  Superfund  spending,  cut- 
ting Washington  overhead  spending  and  freeing  up  more  resources  to  be  spent  in 
effected  communities.  Studies  by  GAO  and  EPA's  inspector  general  have  suggested 
numerous  changes  to  cut  overhead  costs  and  spend  remaining  monies  more  effi- 
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ciently.  EPA  oversight  costs  at  Federal  facilities  would  be  reimbursed  by  the  agen- 
cies responsible  for  those  facilities. 

Natural  resource  restoration — The  current  law  has,  with  a  handful  of  exceptions, 
failed  to  address  any  natural  resource  restoration.  A  completely  separate  process 
and  the  prospect  of  many  years  of  litigation  delay  restoration — usually  indefinitely. 

The  proposal  would  bypass  litigation  and  provide  funds  to  go  to  work  immediately 
to  repair  natural  resources.  Spending  would  be  increased.  Further,  swift  action 
would  head  off  further  contamination  migration  and  damage,  reducing  both  envi- 
ronmental and  monetary  costs. 

Public  health — Far  too  little  money  goes  for  public  health  outreach,  research  and 
testing.  To  fund  the  program  from  one  day  to  the  next,  EPA  must  devote  resources 
and  energy  to  chasing  PRP  money.  The  result  is  a  program  focused  on  fundraising 
to  the  detriment  of  public  health  Tj^jically,  no  public  health  specialists  arrive  at 
Superfund  sites  until  years  after  an  NPL  site  is  designated,  if  at  all;  investigators 
searching  for  PRPs  are  often  the  first  on  the  scene.  Clean-up  proceeds — or  stalls — 
depending  on  the  outcome  of  site-by-site  PRP  fundraising  negotiations  or  litigation. 
Where  PRP  negotiations  stall  or  no  viable  PRP  can  be  found,  site  clean-up  may  be 
completely  ignored,  regardless  of  how  great  a  potential  health  risk  the  site  may 
pose. 

The  proposal  would  focus  the  entire  program  on  public  health  protection.  Health 
specialists  would  be  the  first  on  the  scene,  testing  and  educating  communities  neigh- 
boring suspected  toxic  health  hazards.  Local  doctors  would  be  trained  to  spot  and 
treat  the  effects  of  exposure  to  toxins.  Research  into  these  effects  would  be  expand- 
ed. 

Public  participation — Superfund's  Fiscal  Year  1992  community  relations  budget 
was  $450,000,  and  30  full  time  equivalent  (FTE)  employees  were  detailed  to  commu- 
nity relations.  By  assuming  an  average  cost  of  $75,000  per  FTE,  we  have  calculated 
EPA's  total  Fiscal  Year  1992  community  relations  personnel  cost  at  $2.25  million, 
yielding  a  total  Fiscal  Year  1992  community  relations  budget  of  $2.7  million.  In  ad- 
dition, EPA  awarded  37  technical  assistance  grants  (TAG's)  to  help  communities 
near  Superfund  sites  deal  with  technical  site  data.  At  a  maximum  value  of  $50,000 
apiece,  the  TAGs'  total  value  is  less  than  $2  million. 

Current  spending  on  public  participation  is  inadequate.  Too  few  resources  are  de- 
voted to  involving  the  public.  TAGs  are  too  small,  limited  to  3  years,  and  renewable 
only  once.  The  problems  of  inadequate  funding  are  greatly  aggravated  by  Super- 
fund's  current  fundraising  focus.  EPA  staff  devote  much  of  their  time  to  tracking 
down  and  then  negotiating  with  PRPs  in  meetings  closed  to  the  public.  EPA  and 
PRP  lawyers  screen  all  information  before  it  is  released  to  make  sure  that  it  will 
not  hurt  their  bargaining/ litigation  position  Affected  communities  are  often  kept  in 
the  dark  as  to  possible  exposure — or  the  lack  thereof — and  the  reason  that  clean-up 
has  not  begun.  Their  only  source  of  information  may  be  infrequent  EPA  community 
meetings,  and  usually  the  first  opportunity  to  comment  does  not  come  until  a  ROD 
is  proposed 

The  proposal  would  provide  more  financing  for  citizen  outreach,  community  work- 
ing groups,  and  TAGs.  Innovative  programs,  including  bilingual  briefings  and  door- 
to-door  outreach,  would  be  increased.  Affected  communities  would  be  involved  in  the 
process  of  testing  and  remedy  selection  from  day  one. 

Remediation  training  in  affected  communities — Virtually  nothing  has  been  spent 
on  remediation  training  for  the  people  living  near  contaminated  sites.  In  1992,  EPA 
for  the  first  time  made  a  single  grant  of  $87,000  to  Cuyahoga  Community  College  to 
set  up  a  pilot  program  for  outreach  and  remediation  training  to  inner-city  residents. 
Less  than  $20,000  of  the  grant  money  was  spent  in  1992. 

Under  the  proposal,  new  programs  will  be  designed  and  funded  that  provide  af- 
fected communities  with  opportunities  for  minority  job  training  and  the  involve- 
ment of  minority  businesses  in  environmental  clean-up  contracts. 

Coordination  of  other  Federal  programs — Superfund  itself  cannot  solve  all  the 
interrelated  problems  of  communities  negatively  affected  by  toxic  waste.  However, 
the  proposal  would  set  aside  Superfund  money  for  a  local  agency  to  coordinate  other 
government  programs  and  services  and  focus  them  on  helping  affected  communities 
recover,  both  economically  and  socisdly. 

WHERE  THE  MONEY  COMES  FROM— ASSUMPTIONS  AND  EXPLANATION 

Assumption  for  Calculation 

For  the  purposes  of  calculation,  we  have  assumed  a  1986  liability  cutoff.  No  cutoff 
date  has  been  chosen  yet.  The  actual  date  will  be  selected  with  the  goal  of  speeding 
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clean-up,  and  reducing  transaction  costs  and  disputes.  The  quality  of  waste  records, 
waste  management  regulations,  and  available  disposal  facilities  will  be  considered. 

Total 

The  fiscal  year  1992  total  figure  is  the  sum  of  all  Superfund  taxes,  appropriations 
from  general  revenue,  PRP  settlements,  and  recoveries  from  PRPs.  All  figures  come 
from  EPA  documents. 

Proposed  total  program  revenue  represents  a  17-50  percent  increase  over  current 
revenue  and  spending  (exclusive  of  private  sector  transaction  costs). 

Taxes  and  Appropriations 

Total — Fiscal  Year  1992  taxes  and  appropriations  is  the  sum  of  Superfund  taxes 
and  Federal  appropriations  from  general  revenue. 

Proposed  taxes  and  appropriations  are  40-110  percent  higher  than  current  levels. 

Broad-based  business  taxes  and  line  item  corrributions — In  Fiscal  Year  1992,  $1.2 
billion  in  Superfund  taxes  were  collected.  These  taxes  came  in  three  forms:  petrole- 
um tax,  chemical  feedstock  tax,  and  the  corporate  environmental  income  tax. 

The  proposal  calls  for  a  100-150  percent  increase  in  broad-based  business  taxes 
and  line  item  contributions.  Current  petroleum  and  feedstock  taxes  would  be  re- 
tained. The  environmental  income  tax  (EIT)  would  be  expanded  and  a  tax  would  be 
levied  on  smaller  businesses.  The  small  business  tax  would  be  levied  on  facilities 
officially  classified  by  EPA  as  small  quantity  generators  (SQGs).  It  would  be  as- 
sessed on  a  sliding  scale;  larger  businesses  would  pay  more  per  facility,  and  smaller 
businesses  would  pay  less.  An  alternative  would  be  to  apply  such  a  tax  to  SQGs  and 
large  quantity  generators  owned  by  companies  which  do  not  pay  the  EIT.  Additional 
taxes  on  insurers  are  part  of  the  proposal.  (See  attached  example.) 

State  share;  State  and  municipal  PRP  liability — States  are  currently  required  to 
match  10  percent  of  all  trust-fund  spending  at  orphan  sites  within  their  borders; 
they  are  required  to  match  50  percent  of  trust  fund  expenditures  at  sites  owned  by 
municipalities.  States  must  also  pay  operation  and  maintenance  costs  after  clean-up 
at  all  sites  within  their  borders.  We  do  not  have  information  regarding  the  total 
amount  paid  by  States  in  Fiscal  Year  1992,  but  it  is  believed  to  be  less  than  $100 
million. 

In  addition.  State  and  municipal  PRP  liability  is  large  and  growing:  municipali- 
ties are  involved  at  about  one  third  of  all  NPL  sites.  Liability  stems  from  owning 
and  operating  sites,  generating  and  transporting  waste,  and  past  regulatory  actions. 
There  are  no  national  records  of  total  paymentsand  commitments  made  pursuant  to 
this  liability,  but  they  are  included  as  part  of  the  totals  for  "private-party"  settle- 
ments and  cost  reconvenes. 

Under  the  proposal,  States  would  be  required  to  pay  10-15  p)ercent  of  total  pro- 
gram costs,  based  on  expenditures  on  sites  within  their  borders.  The  increased  State 
contribution  reflects  the  removal  of  old  State  and  municipal  PRP  liability  for  old 
waste  disposal. 

Federal  appropriations  from,  general  revenue — Annual  appropriations  from  general 
revenue  have  fluctuated  over  the  last  several  years.  In  Fiscal  Year  1992,  $234  mil- 
lion was  appropriated. 

Proposed  appropriations  from  general  revenue  are  higher  to  reflect  the  removal  of 
Federal  liability  for  lawful  pre-1987  waste  disposal  at  private,  State,  or  local  govern- 
ment multi-party  NPL  sites.  EPA  would  be  reimbursed  for  its  oversight  costs  at 
Federal  facilities.  Federal  facility  clean-up' financing  would  not  be  changed  in  any 
other  respect. 

Private  Party  Settlements  and  Cost  Recoveries 

Total — EPA  estimates  the  total  value  of  PRP  work  commitments  pursuant  to  set- 
tlements or  orders  issued  in  Fiscal  Year  1992  at  $1.48  billion.  In  addition,  EPA  re- 
covered $180  million  dollars  from  PRPs  in  Fiscal  Year  1992,  yielding  a  total  of  $1.66 
billion.  Settlements  have  essentially  plateaued,  increasing  at  less  than  1  percent 
over  the  rate  of  inflation  over  the  last  3  years  (Fiscal  Years  1990-1992). 

Under  the  proposal,  settlements  would  fall  as  EPA  would  no  longer  seek  to 
compel  work  from  PRPs  whose  liability  stems  from  lawful  pre-1987  waste  disposal 
at  multi-party  sites. 

Settlements  at  single-party  sites — Current  settlements  and  recoveries  is  calculated 
using  the  assumption  that  30  percent  of  total  settlements  and  recoveries  are  for 
single-party  sites.  One  recent  study  estimates  that  30  percent  of  all  NIL  sites  not 
owned  by  the  U.S.  government  are  single-party  sites. 

The  proposal  would  not  affect  single-party  sites.  PRPs  would  remain  liable,  and 
settlements  would  not  be  affected. 
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Settlements  for  lawful  pre-1987  waste  disposal  at  multi-party  sites — Current  settle- 
ments and  recoveries  are  estimated  at  70  percent  of  (non-removal)  settlements  at  all 
sites  for  lawful  pre-1987  waste  disposal. 

The  proposal  would  eliminate  liability  for  lawful  pre-1987  waste  disposal  at  multi- 
party sites. 

Settlements  for  illegal  or  post-1986  disposal  at  multi-party  sites — The  $80  million 
in  current  revenue  assumes  that  5  percent  of  all  settlements  and  recoveries  are  for 
illegal  disposal  or  for  post-1986  disposal.  A  recent  study  found  no  evidence  of  illegal 
disposal  by  any  party  at  85  percent  of  all  NPL  sites  not  owned  by  the  U.S.  govern- 
ment. The  study  also  found  that  almost  80  percent  of  all  NPL  sites  had  closed  before 
1987. 

The  proposal  would  not  affect  settlements  for  illegal  disposal  or  disposal  which 
occurred  after  1986.  Parties  would  remain  liable  for  any  such  disposal. 

Settlements  for  emergency  removals  at  non-NPL  sites — We  have  calculated  current 
settlements  assuming  that  PRPs  pay  34  percent  of  an  estimated  $250  million  in 
Fiscal  Year  1992  removal  costs.  (In  1992,  34  percent  of  all  removal  starts  were  con- 
ducted by  PRPs.)  We  have  further  assumed  that  just  under  half  of  the  resulting  $85 
million  (34  percent  of  $250  million)  was  spent  at  non-NPL  sites. 

The  proposal  would  not  affect  the  funding  of  removals  at  non-NPL  sites.  EPA's 
removal  program  has  swiftly  and  efficiently  addressed  health  risks. 
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Attachment  A 


ESTIMATES  OF 

SUPERFUND  NPL  SPENDING: 

TODAY  AND  UNDER  THE  PROPOSAL 


FISCAL 
YEAR  1992 

(in  millions  of 
doUars) 

PROPOSED 

(in  millions  of 
dollars) 

Cleanup 

Orphan  &  multi-party 
sites 

1600 

2200- 
2770 

Single-party  sites 

550 

550 

Emergency  removal 

250 

250 

Total 

2400 

3000- 
3570 

"Enforcement" 

200 

50 

Other 

Headquarters 

Overhead  &  research 

300 

Redirect 

Namral 
resources 

Natural  resource 
restoration 

under  100 

Up 

Community 
programs 

Public  health 

50 

Up 

Public  participation 

5 

Up 

Remediation  training  in 
affected  communities 

0.02 

Up 

Coordination  of  other 
federal  programs 

0 

New 

Total 

450 

570-1000 

Total 

3050 

3620- 
4620 
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Attachment  B 


ESTIMATES  OF 
WHERE  THE  MONEY  COMES  FROM: 
TODAY  AND  UNDER  THE  PROPOSAL 


FISCAL 
YEAR  1992 

(in  millions  of 
dollars) 

PROPOSED 

(in  millions  of 
doUars) 

Taxes  & 
Appropriations 

Broad-based  business  taxes 
and  line  item  contributions 

1200 

2400-3000 

State  share;  State  and 
municipal  PRP  liability 

? 

300-600 

Federal  appropriations 
from  general  revenue 

230 

300-400 

Total 

1430 

3000-4000 

Private-party 
settlements  &  cost 
recoveries 

Settlements  at  single-party 
sites 

500 

500 

Settlements  for  lawful  pre- 
1987  waste  disposal  at 
multi-party  sites 

1040 

0 

Settlements  for  illegal  or 
post-1986  disposal  at 
multi-party  sites 

80 

80 

Settlements  for  emergency 
removals  at  non-NPL  sites 

40 

40 

Total 

1660 

620 

Total 

3090 

3620-4620 

FY92  total  tax  &  appropriations  figiires  understate  actual  expenditures  by  the  sum  of  state  matching  shares, 
believed  to  be  under  $100  million;  the  FY92  total  is  thus  similarly  understated.  State  and  municipal  spending 
pursuant  to  PRP  liability  is  now  included  in  FY92  private-party  settlements  &  cost  recoveries  figures;  under  the 
proposal,  increased  state  cost  shares  would  be  balanced  by  eliminated  state  and  municipal  liability. 

The  above  figures  do  not  include  settlements  for  natural  resource  damages,  which  are  believed  to  have  totaled 
imder  SlOO  million  in  FY1992.  Under  the  proposal,  natural  resource  damages  would  continue  to  be  collected 
at  single-party  sites  and  for  waste  disposed  of  illegally  or  disposed  of  after  1986.  The  fund  would  pay  to  restore 
natural  resources  damaged  by  lawful  pre- 1987  disposal  at  multi-party  sites. 

Because  interest  is  an  intragovemmental  transfer,  it  is  included  in  neither  the  FY92  column  nor  the  "Proposed* 
column. 
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Attachment  C 


Financing  Option 


The  following  describes  one  acceptable  approach  to  financing  the  Supeifund  program. 


Non-site  Specific  Funding 

Oil  Tax 

Qiemical  Taxes 

Broad  business 
taxes 

Insurer  tax 

State  share  (10%) 

Federal  Government 


$550  million  (current  policy) 

$250  million  (current  policy) 

$1350  million     (e.g.  2x  EIT  for  large  businesses;  SlOO 
million  for  small  businesses') 

$300  million 

$300  million 

$300  million 


Site  Specific  Funding 

PRP  payments  at  single  party  $500  million 

sites 

PRP  payments  for  post-1986  $80  million 

disposal  and  illegal  disposal 

PRP  recoveries  for  non-NPL                $40  million 
emergency  removal  


Total 


$3,670  biUion 


'  The  small  business  tax  would  be  levied  on  facilities  officially  classified  by  EPA  as  small  quantity 
generators  (SQGs).  According  to  EPA,  as  of  December  IS,  1993  there  were  187,645  SQGs  in  America:  an 
average  tax  of  $533  per  SQG  would  raise  $100  million.  Smaller  firms  would  pay  much  less  than  that  per 
SQG  facility.  Larger  firms  would  pay  more.  An  alternative  would  be  to  apply  such  a  tax  to  SQGs  and  large 
quantity  generators  owned  by  companies  which  do  not  pay  the  EIT. 
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Anachnient  D 


UNFUNDED  NEW  PROGRAMS 

PROPOSED  BY 

THE  ADMINISTRATION 


A  specialized  "orphan  share"  program,  capped  at  $300  million;  no  funding  source 
has  been  identified  for  this,  but  it  more  than  absorbs  the  proposed  increase  in  the 
authorizatioii. 

Agency  for  Toxic  Substances  and  Disease  Registry  --  not  less  than  $80  million  per 
year.    (Increase  not  funded.) 

search,  development,  and  training  demonstration  grants  --  limited  to  $60  million 
in  FY  1995,  $70  million  in  FY96,  and  $75  million  thereafter.  (Increase  not  funded.) 

Alternative  or  irmovative  treatment  technologies  --  not  more  than  $40  million  per 
year. 

Citizen  Information  and  Access  Offices  in  each  state  --  limited  to  $50  million  per 
year. 

Multiple  sources  of  risk  demonstration  projects  ~  limited  to  $30  million  over  the 
next  five  years. 

No  pricetag  has  been  specified  for  the  following  provisions  of  the  Administration's  plan: 

Cost  of  full  PRP  searches. 

Cost  of  pursuing  all  non-settling  PRPs  rather  than  forcing  other  PRPs  to  do  this. 

Community  working  groups. 

Partial  payment  of  the  costs  of  any  additional  remedial  action  required  due  to  a 
failed  innovative  remedy  (but  cannot  exceed  $40  million). 

Assistance  to  state  voluntary  cleanup  programs. 

Increased  Technical  Assistance  Grants. 
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Prepared  Statement  of  Florence  T.  Robinson 


FUNDING  AND  LIABILITY 

MAINTENANCE  OF  SITE-SPECIFIC 
AND  RETROACTIVE  LIABILITY 


The  current  funding  and  Piabllity  system  of  Superfund  has  been  under 
considerable  scrutiny  and  has  received  more  than  If  s  'lair  share^  of  blame  for 
the  failures  of  the  program.  This  system  of  strict,  joint  arKJ  several,  and 
retroactive  liability  has  been  blamed  for  everything  from  the  stawness  of 
clean-ups.  wastage  of  money  as  a  result  of  high  transaction  costs,  and  denial 
of  citizens  rights  to  participate  in  decision  making  atxDut  the  future  of  their 
communities,  to  failure  to  protect  the  health  of  citizens,  unfairness  In  the 
hazard  ranking  system,  arid  lack  of  environmental  justrce  Initiatives. 

This  seems  to  be  a  bt  of  problems  for  a  system  that  basically  just  expects 
corporations  to  be  responsible  for  their  actions.  The  1 980  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Ad  was  a  landmark 
piece  of  legislation.  It  introduced  the  "site-spedffc,  poHuter  pays"  principte. 
that  has  played  such  a  nr^or  role  in  both  increasing  corporate  responsibility, 
and  in  reducing  the  generation  of  toxk;  waste.   The  law  is  certainly  not 
perfect,  and  Sufjerfurxj  tias  certainly  generated  a  lot  of  time  and  money- 
consuming  litigatton,  but  common  sense  dctates  that  "you  dont  throw  the 
baby  out  with  the  bath  water.   Instead,  you  retain  the  useful,  and  seek 
solutk)ns  to  the  problems. 

Two  main  models  have  emerged  whteh  attempt  to  'To"  the  liability  problem. 
One  is  a  proportk}nal  liability  system  which  retains  site-spedfic  polluter  pays 
liability,  arxj  the  other  is  a  general  trust  fund  system  that  drops  both 
retroactive  and  slte-spedfic  liability,  at  least  for  certain  responsible  parties. 

I  strongly  support  the  proporttonal  liability  system  because  it  eliminates  the 
ir^equittes  of  strk:t,  joint  arid  several,  and  retroactive  liability,  while  maintaining 
the  very  useful  site-spedfic  polluter  pays  principle.   Because  a  responsible 
party  will  only  be  hekj  liable  for  his/her  "tair  share"  of  the  dean-up  costs,  such 
a  party  is  much  less  likely  to  be  recakatrant.   Add  to  this,  heavy  penalties  for 
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lack  of  cooperatton,  and  severe  penalties  for  those  who  attempt  to  use 
litigatton  as  a  delaying  tactic.    Appendix  A  contains  a  comparison  of  H.R. 
3800  and  the  National  Commission  on  Superfund  Proposal,  on  the  issues  of 
bindlr>g  vs  non-binding  allocalion,  de  micromis  and  de  minimis  parties, 
municipal  liability  provtsbns,  federal  facilities,  and  orphan  shares,  funding  and 
covenant  not  to  sue.  The  administration  bill  needs  to  be  strengthened  by :  (1) 
adopting  a  binding  allocation  system  (2)  not  making  exceptions  for  federal 
facilities,  but  should  treat  them  like  other  responsible  parties,   (3)  placing  a 
cap  on  tlie  orphan  share,  which  when  it  is  exceeded  is  then  funded  on  either 
a  prorata  basis,  or  by  a  mandated  increase  in  the  environmental  taxes,  and 
(4)  the  other  recommendations  of  the  National  Commission  on  Superfund  as 
outlined  in  Appendix  A. 

The  trust  fund  approach,  by  Its  very  nature,  drops  t}oth  site-specific  and 
retroactive  liability,  although  the  specific  parties  enjoying  this  tienefit,  and  the 
effective  date  may  vary.  ASAP  proposes  dropping  retroactive  liability  at  all 
pre-1986  multi-party  sites.  This  wouW  be  about  80%  of  all  current  Superfund 
sites.  The  only  way  to  replace  the  funds  generated  by  such  a  large  pool  of 
PRPs  is  to  increase  taxes.  ASAP  proposes  doubling  the  Corporate 
Environmental  Income  Tax,  the  chemical  feedstock  tax,  and  levying  a  general 
tax  on  small  businesses  on  a  sliding  scale  with  an  average  of  $563.00  per 
capita,  There  woukj  also  have  to  be  an  increase  of  the  alkx::ation  from  the 
general  feder^  revenues,  and  the  share  paid  by  states  would  also  increase. 
This  is  dearly  a  shift  of  the  dean-up  burden  from  the  corporations  that  created 
the  problem  to  ttie  citizen.  Also,  it  is  very  doubtful  that  Congress  will  pass  so 
many  Increases  In  the  taxes,  and  the  industries  are  sure  to  tobby  for 
reductfons  in  these  taxes.  Further,  with  all  this  attempted  increase  in  taxes,  It 
is  questtonable  that  enough  funds  woukJ  be  generated  to  operate  Superfund 
at  its  current  level,  and  certainly  not  enough  to  indude  more  sites  in  ttie 
dean-up  process.  This  would  only  exacerbate  the  environmental  injustk»s 
existing  between  People  of  Cotor  Communities  and  rk:h  VJhite  communities. 
HIstorkally,  the  sites  In  the  communities  of  color  and  In  poor  communities, 
have  not  been  deaned  up  as  quk*ly  or  as  thoroughly  as  sites  in  other 
communities.  If  we  replace  the  current  site-spedffc  polluter  pays  system  with 
the  trust  fund  system,  then  communities  will  be  pitted  against  each  other  as 
they  compete  for  the  limited  resources,  and  EPA,  in  dealing  with  a  limited 
amount  of  money,  will  spend  It  in  the  communities  whteh  are  tbe  nrrast 
enfranchised  ( the  rrch  White  communities). 


468 


The  general  fund  removes  all  liability  and  sense  of  responsibility  from 
polluters.  It  nrjost  certainly  will  not  be  a  deterrent  to  future  irresponsible 
behavior.  Site-specific,  polluter  pays  liability  dearly  made  a  difference  In  the 
increase  of  responsitjility  by  the  generators,  transporters,  and  owners  and 
operators.  There  are  those  who  would  argue  that  as  tong  as  we  leave  the 
liability  laws  in  place  for  current  waste  disposal,  we  have  sufficient  deten'ents 
in  place  to  maintain  responsibility.  However,  once  the  liability  system  begins 
to  be  eroded,  where  will  it  stop.  No  doubt  the  single  party  site  vAW  daim  that 
it  should  have  the  same  benefits  as  responsible  parties  at  muKi-party  sites. 

The  general  fund  approach  does  not  encourage  industry  to  engage  in  waste 
reduction  practices,  the  only  long  term,  sane  solution  to  the  superfund  rT>e8S. 
In  contrast,  the  slte-spGdfic  polluter  pays  system  greatly  increases  the 
awareness  of  the  generator  of  where  his  chemicals  are,  arKi  of  his 
vulnerability.  Consequently,  there  has  been  a  reduction  of  waste  generated. 

A  general  fund  relieves  industries  currently  engaged  in  dean  ups  of  further 
responsibility.  All  they  have  to  do  is  pay  into  the  fund  and  let  somebody  else 
dean  up  the  mess.  I  hate  the  thought  of  EPA  going  into  the  dean  up 
business.  If  you  think  the  process  is  slow  and  Ineffident  now,  just  wait.  The 
problem  of  slow  clean  ups  is  not  litigation  over  liability,  or  lack  of  money,  but 
the  lack  of  administrative  willingness  to  use  the  available  money  to  do  the  job. 
Note  that  the  Trust  fund  is  growing,  as  each  year  EPA  turns  back  money  from 
the  fund  that  it  did  not  use. 

Some  industries,  tjecause  they  have  their  own  dean  up  corporations,  will  no 
doubt  be  contracted  to  do  dean  ups.  Therefore,  the  industries  who  made  the 
niess  win  now  be  paid  to  clean  up  their  own  mess!  This  is  dearly 
ridkxikDus. 

Finally,  it  should  be  noted  that  a  general  fund  approach  is  not  likely  to  reduce 
litigation,  t>ecause  it  increases  unfairness.  Younger  companies  are  being 
forced  to  pay  for  the  sins  of  older  companies.  Responsible  parties  at  single 
party  sites  are  paying  for  ttie  responsible  parties  at  multi-party  sites.  Small 
businesses  are  being  taxed  on  the  basis  of  their  income,  and  not  on  the  basis 
of  the  wastes  that  they  generate.  When  the  site-speciffc,  polluter  pays 
principle  is  maintained,  with  a  fair-share  allocatton  system,  then  everytxxjy 
deans  up  t)ehind  himself. 
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It  should  clearly  be  recognized  that  no  specific  funding  proposal  will  ensure 
any  of  the  environmental  justice  initiatives.  These  issues  must  be  addressed 
by  specific  mechanisms  which  ensure  their  being  a  reality.  They  can  not 
become  a  reality  without  adequate  funding.  The  binding,  fair-share  allocation 
system,  with  a  small  increase  in  the  environmental  taxes,  coupled  with  the 
savir^gs  from  reduced  transaction  costs  will  provide  those  funds  for  the 
current  level  of  clean  up,  and  allow  for  an  increase  In  the  numtjer  of  sites 
being  cleaned  up.  I  strongly  feel  that  any  general.fund  is  a  very  bad  idea.  It 
is  a  betrayal  of  the  "polluter  pays"  concept,  and  a  betrayal  of  the  millions  of 
victims  of  industrial  greed  arxj  callousness. 

In  all  of  the  discussions  of  Superfund,  the  major  stakeholder  is  consistently 
denied  full  input.*  This  stakeholder  is  the  citizen  who  suffered  from  the  site 
while  it  was  active,  and  now  has  to  live  with  the  site  whether  it  is  cleaned  up, 
contained,  or  ignored.   It  seems  as  though  everytxxty  else  knows  what  is 
"good"  for  these  citizens,  and  continues  to  make  decisions  that  these  people 
must  live  with,  and  continues  to  "speak"  for  these  citizens.  Well,  the  citizens  of 
Superfund  communities  have  a  saying: "  We  must  speak  for  ourselves."   It 
was  In  that  spirit  that  the  Communities  At  Risk  Network  was  born.  Citizens 
from  Superfund  Communities  all  over  the  country  convened  in  July,  1993,  to 
discuss  their  needs  and  perceptions  of  Superfund.   From  those  discusstons 
a  platform  for  Superfund  Reauthorization  evolved  (See  Appendix  B).  As  of 
February  9, 1994,  more  than  thirty-five  communities  representing  twenty-one 
different  states  from  Alaska  to  Florida  stood  in  support  of  that  platform,  and 
many  came  to  Washington  to  talk  to  their  Congressmen.    But,  by  and  large, 
we  are  people  of  modest  Income  without  the  resources  to  travel.  Therefore, 
the  communities  have  had  limited  opportunities  to  communicate. 
Nevertheless,  as  the  word  gets  out.  more  and  more  citizens  are  joining  the 
network.  When  we  have  the  opportunity  to  speak  for  ourselves,  we  say, 
"SITE-SPECIFIC  POLLUTER  PAYS!" 


"  The  National  Commission  on  Superfund  had  three  commissioners  and  their  staff  people 
from  actual  superfund  communittes.  These  persons  were  allowed  to  fully  participate  in  the 
process,  and  I  thank  the  commission  for  giving  me  the  opportunity  to  bring  the  concerns  of 
so  many  citizens  into  the  process. 
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APPENDIX  A 


A  COMPARISON  OF  THE  NATIONAL 

COMMISSION  ON  SUPERFUND  PROPOSAL  AND 

THE  ADMINISTRATION  SUPERFUND  BILL  ON 

FUNDING  AND  LIABILITY 
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Liability  and 

Administration  Bill 

Differences  between 

Allocation 

(H.R.  3800) 

H.R.  3800  and 

Items 

NCS  Proposal 

Binding  vs.  Non- 

•the  President  is  not  required  to 

NCS  proposal: 

Binding 

bring  all  parties  into  the  allocation 

•is  weighted  toward  binding 

•the  allocator  has  liniited  discovery 

•requires  all  parties  to  participate 

power 

•gives  the  allocator  expansive  discovery 
power 

H.R.  3800: 

•gives  President  the  authority  to  reject 

allocation  without  determining  that  allocator 

abused  her  discretion 

•does  not  require  the  President  to  go 

through  a  second  allocation  after  rejecting 

first  allocation 

De  micromis  parties 

•status  based  on  amount  contributed 

H.R.  3800: 

rather  than  on  %  of  total  waste  at 

•limits  for  individual  contributions  are  too 

site 

low 

•absolute  release  for  those  who 

contributed  less  than  500#  of  MSW 

NCS  proposal: 

•release  for  contribution  of  10#  of 

•recommends  .05%  de  micromis  cut-ofi" 

hazardous  substance,  or  such  lesser 

or  greater  amount  as  determined  by 

regulation,  unless  material 

contributed  significantly  to  costs  or 

PRP  has  not  cooperated 

De  minimis  parties 

•provides  EPA  with  discretionary 

H.R.  3800: 

authority  to  expedite  settlement  with 

•does  not  require  EPA  to  pursue  expedited 

de  minimis  parties 

de  minimis  settlements  within  definite  time 
frame 
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Liability  and 

Allocation 

Items 

Administration  Bill 
(H.R.  3800) 

Differences  between 
H.R.  3800  and 
NCS  Proposal 

Municipal  liability 
provisions 

•places  10%  cap  on  aggregate 
liability  of  all  MSW  generators  and 
transporters 

•takes  into  account  municipal 
owners'  and  operators'  ability  to  pay 
in  determining  their  final  liability 
•creates  an  exemption  from  liability 
for  contributors  of  500  pounds  or 
less  of  MSW 

H.R.  3800: 

•should  not  create  exception  to  10%  cap 

for  disposal  of  MSW  on  federal  or  tribal 

lands 

•should  clarify  that  the  municipal  liability 

exemption  for  owning  "public 

transportation  routes"  should  be  clarified  to 

include  "public  rights-of-way"  including 

sewage  pipelines 

•should  include  individual  schools  in  the 

definition  of  "municipality" 

•should  make  clear  that  parties  who 

disposed  of  both  MSW  and  haiardous 

substances  can  take  advantage  of  10%  cap 

to  the  extent  they  disposed  of  MSW,  even 

if  they  are  also  subject  to  additional 

liability  for  other  substances 

•should  make  clear  that  only  municipalities 

are  required  to  have  a  household  haiardous 

waste  program  and  that  municipalities  can 

meet  this  requirement  by  certifying  that 

another  party  is  running  a  qualified 

program 

Limited  Carve-out 
for  U.S. 
Government 
Agencies  and 
Departments 

•releases  U.S.  government 
departments  and  agencies  from 
owner  liability  at  sites  that  it  owned 
but  over  which  it  exercised  no 
regulatory  or  other  control  of 
activities  that  led  to  release  where: 
the  activities  causing  release 
occurred  prior  to  1976,  the  activities 
were  pursuant  to  statutory  authority, 
the  U.S.  did  not  cause  or  contribute 
to  the  release,  and  there  are  other 
viable  PRPs 

•Not  Addressed  by  NCS  because  assumed 
equal  treatment  of  all  parties 
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Liability  and 

Allocation 

Items 

Administration  Bill 
(H.R.  3800) 

Differences  between 
H.R.  3800  and 
NCS  Proposal 

Federal  immunity 
for  regulatory 
actions  taken  in 
connection  with  war 

•exempts  from  CERCLA's  general 
waiver  of  federal  immunity  actions 
taken  pursuant  to  federal  authority  to 
regulate  the  economy  in  preparation 
for,  during,  or  otherwise  in 
connection  with  war 

•Not  Addressed  by  NCS  because  assumed 
equal  treatment  of  all  parties 

Recoverable  costs 

•statutorily  designates  indirect  costs 
and  oversight  costs  incurred  by  the 
U.S.  as  necessary  costs  of  response, 
making  those  costs  fully  recoverable; 
does  not  ask  for  the  same 
clarification  regarding  private  parties 
who  incur  costs 

•Not  Addressed  by  NCS,  but  assumed 
equal  treatment  of  all  parties 

Pollutants  and 
Contaminants 

•makes  PRPs  liable  for  pollutants 
and  contaminants,  which,  under 
current  section  101(33),  includes 
anything  that  could  create  "disease" 
in  any  organism 

Not  Addressed  by  NCS 

Definition  of  orphan 
share 

•does  not  include  unallocable  waste 

•NCS  definition  includes  unallocable  waste 

Orphan  share 
funding 

•paid  out  of  the  general  Superfund 
•despite  apparent  cap  of  $300 
million  for  the  orphan  share,  funding 
for  the  orphan  share  is  a  mandatory 
appropriation,  meaning  that  the  fund 
has  open-ended  obligation  for  orphan 
allocations  beyond  $300  million 

NCS  proposal: 

•creates  a  $500  million/yr.  fund,  paid  for 

from  program  savings,  excess  revenues  or 

additional  taxes 

•excess  orphan  costs  beyond  $500  million 

either  allocated  pro-rata  or  paid  for  through 

additional  taxes 

•calls  for  orphan  costs  to  be  funded 

through  mandatory  appropriation 

I 
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Liability  and 

Administration  Bill 

Differences  between 

Allocation 

(H.R.  3800) 

H.R.  3800  and 

Items 

NCS  Proposal 

Covenants  not  to  sue 

•President  may  provide  PRPs  with 
final  covenants  not  to  sue  provided 
PRPs  pay  a  remedy  failure  premium 
and  litigation  risk  premium 
•President  has  discretion  to  set 

NCS  proposal: 

•does  not  call  for  litigation  risk  and  remedy 

failure  premia 

•provides  that  PRPs  remain  liable  until  site 

is  clean,  except  in  cases  where  fund 

premium  and  to  reduce  or  waive 

assumes  risk  of  unsuccessful  use  of 

premium  for  persons  who 
demonstrate  inability  to  pay 

innovative  technology 

H.R.  3800: 

•gives  the  President  discretion  to  set 

premia,  and  may  eliminate  possibility  of 

settlement  by  demanding  too  high  a 

premium 

10 
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COMMUNITIES  AT  RISK:  A  CITIZENS  PLATFORM  FOR 
SUPERFUND  REAUTHORIZATION 

Clvan  air,  water,  and  land  are  inharent  human  righta.  The  Superfund  Proceaa  must 
follow  to  mandate  to  protect  human  health  and  environment  at  every  step  of  the 
process.  Citizens  muet  have  meaningful  involvement  throughout  the  process,  and 
all  aitee  must  lie  daaned  up  In  a  timely,  equitable  and  lust  manner. 

The  six  areas  of  concsm  are:  Funding  and  Liability  ,  Cleanup  Standards.  Citizen 
Involvement,  Health,  Hazardous  Ranking  System  and  Site  PriorHIzatton,  and  The 
Role  of  Tribal  and  State  Governments.  Environmental  Justice  is  not  dealt  with  as  a 
separata  topic  because  these  concerns  ars  integral  to  each  section. 

PART  I:  FUNDING  AND  UABIUTY 

There  are  currently  more  than  32,000  recognized  CERCUS  sites  and  1.200 
Superfund  sites.  Many  of  the  sites  are  in  communities  that  are  impacted  by  more 
than  one  CERCUS  or  Superfund  site,  and/or  numerous  RCRA  facilities.  We 
residents  of  the  Superfund  Commuitties  have  two  major  concerrs:  (1)  That  the 
existing  sites  be  deaned  up  speedily  and  effectively,  which  demands  the 
availability  of  adequate  funds,  and  (2)  That  NO  MORE  SUPERFUND  SITES  BE 
CREATED  IN  OUR  COMMUNITIES.  We  recognize  that  strong  liability  laws 
must  be  retained  as  a  deterrent  to  corporate  irresponsibility.  Consequently,  we 
strongly  advocate: 

1 .  The  "SITE-SPECIRC  POIXUTER  PAYS'  principle  must  be  presen«l,  and 
the  existing  Superfund  Uw  of  'STRICT,  JOINT  AND  SEVERAL^  AND 
RETROACTIVE  UABIUTY  must  be  retained. 

2.  To  provide  an  incentive  for  PRPs  to  assume  responsibility  arxJ  reduce 
litigation,  creative  legislation  shoiJd  be  sought  tfiat  rewards  those  that  step 
forward  and  participate  in  the  deanL^JS  and  carries  big  hammers  for 
recaJdti'ant  PRPs.    For  example,  Pennsylvania's  immediately  effective 
enforcen^ent  order,  withdrawal  of  existing  government  oont'acts  and  the  nriing 
as  ineligible  for  government  contracts  to  companies  in  litigalion  with  the 
federal  government,  count  ttfipaid  Superfund  costs  as  profit  and  force  income 
tax  to  be  paid  on  these  costs,  arvj  others. 

3.  The  dedicated  tax  on  petroleum  and  chemical  feedstocks,  corporate 
environmental  tax,  and  general  appropriations  should  continue  to  be  used  to 
provide  the  "Superfund.*  All  of  ttiese  funds  should  be  used  for  the  Superfund 
process.  Most  should  be  used  for  deaning  up  'orphan  sites'  and  providing  for 
spedal  emerger>cy  needs  such  as  relocation  for  dtizens.  All  Superfund  oostB 
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such  as  relocations,  should  be  recovered  from  PRPs  where  they  e»st 

All  RCRA  fadltties  and  industries  that  store,  treat  or  dispose  of  hazardous  materials 
on  site,  must  be  required  to  post  a  closure/  post-closure  t>ond  equal  to  the 
average  cost  of  deaning    up  of  such  a  fadlity.  This  bond  must  t)e  posted  at  the 
next  permit  renewal  or  within  5  years,  which  ever  corries  first 

The  costs  of  natural  resources  restoration,  and  reparations  to  communities  for  loss 
of  their  cultural  heritage  should  be  a  part  of  the  site  by  site  dean-up  expenses. 


PART  II:  CLEAN  UP  STANDARDS  AND  REMEDY  SELECTION 

The  ultimate  goal  for  any  deanup  should  be  to  restore  the  environment  to  the  way  it  was 
prior  to  the  contamination,  while  continuing  to  protect  the  commurTity  from  further  exposure. 
Many  communities  with  contaminated  sites  are  concerned  that  their  communitjes  will 
continue  to  be  national  sacrifice  zones  that  are  either  not  deaned  up  at  ail  or  not 
tfioroughly  deaned  up.  There  also  is  considerable  justified  concern  tfiat  inequities  exist 
betw/een  poor  and  People  of  Color  communities  and  wealthier  White  commurvties,  relative 
to  the  speed,  effectiveness,  artd  choice  of  permanence  of  dean  up.  Also,  the  deanup 
process  itself  has  the  potential  to  be  hazardous  to  tfie  community.  Therefore,  we 
advocate: 

1 .  A  rtational  standard  for  deanup  should  be  set,  arxj  that  standard  should  be 
background.    State  of  the  Art  methods  should  be  employed. 

2.  When  technology  does  not  e»st  to  meet  background,  then  deanup  should 
proceed  to  the  deanest  level  technology  will  allow.  Then  the  site  will  go  into 
interim  containment  until  adequate  technology  is  developed  to  dean  the  site  to 
background.  Sites  in  int^m  containment  must  pay  into  a  special  "containment 
fund"  which  will  be  Lsed  to  develop  new  effidenttechrx>iogies  and  to  provide 
sendees  for  that  community  that  cofTtinues  to  be  frjreatened  from  the  site.  The 
interim  containment  must  be  rTK}nitored  wNie  new  technologies  are  developed. 

3.  The  community  is  not  to  be  sacrificed  by  remediation.   During  the  process, 
from  emergency  removals,  through  remediation  arxj/or  containment,  the 
community  is  not  to  be  furttier  exposed.  This  may  call  for  relocalions  which 
may  be  temporary  or  permanent 

4.  !n  order  to  insure  equity  amongst  the  NPL  sites.  EPA  must  collect  data  about 
all  sites  induding  demographic  characteristics  of  the  surrounding  community, 
the  phase  of  ttie  process  the  site  is  in,  whether  or  not  a  TAG  grant  has  been 
awarded,  the  length  of  time  for  the  deanup.  the  remedy  selected  and  the 
amount  of  money  sperrt  on  ttie  site.  This  data  is  to  be  made  readily 
accessible  to  the  publk:  annually  In  English,  and  other  languages  commonly 
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spoken  in  Superfund  communities,  such  as  Spanish. 

In  the  case  of  very  old  industrial  sites  which  may  have  predated  residencies, 
background  levels  may  be  very  difficult  to  establish.  The  establishment  of  the 
dean  up  goal  and  the  remedy  selection  process  must  not  inhibit  the 
revitalizaiion  of  the  community.   The  communfty  must  be  allowed  to  panidpate 
fully  in  the  dedskms  about  dean  up  goal,  rem^,  and  future  land  uses. 
However,  the  site  must  reach  certain  minirvium  standards  that  are  truly 
protective  of  human  health  and  envlronmeriL 

Local  residents  should  be  hired  and  trained  prsferentiaHy  for  jobs  in  the 
remediation  process.   In  the  case  of  a  site  consisting  of  a  recently  closed 
facility,  the   former  workers  of  that  facility  should  also  fie  hired  preferentiaJly. 
These    residents  and  workers  must  be  adequately  trained  for  the  jobs  and 
given     adequate  protection  while  doing  the  work.    The  community  will  have 
oversight  of  workers,  their  training,  and  protect'on,  and  will  have  shut-down 
authority  If  these  workers  are  being  exf^oited.     ffhts  sectksn  is  debated.) 


PART  III:  CITIZEN  INVOLVEMENT 

The  major  stakeholder  in  the  superfund  process  has  been  denied  meaningful  partidpation 
and  input  in  tfie  dedsion  making  process  of  Superfund.  TTiis  stake-holder  is  the  resident 
wtx)  lives  or  works  near  tfie  Superifund  site,  is  impacted  by  it  and  must  live  with  the  results 
of  the  process.  Human  life  and  dignity  have  been  devalued.  This  problem  of  the  lack  of 
partdpation  t>y  ttie  affected  community  must  t>e  corrected.  Public  partjdpa&'on  needs  to 
come  earlier,  resources  need  to  be  provided  to  the  community  to  effective^  partidpate  and 
commur^es  need  to  be  given  access  to  and  dedsion  making  power  regarding  their  sites. 
THE  ENTIRE  PROCESS,  FROM  BEGINNING  TO  END,  MUST  INCLUDE  COMMUNITY 
PARTICIPATION.  One  of  the  dearest  challenges  has  been  getting  information  out  to 
communities  about  contaminated  sites  in  their  area  and  devising  a  meaningful  role  for  and 
involvement  of  communities  in  the  decision  making  process.  We  therefore  advocate: 

1.  EPA  must  establish  a  Citizens  Access  Unit  in  each  state.  The  function  of 
this  unit  would  be  to  educate  residents  about  environmental  hazards,  the 
superfurxl  process,  citizens  rigtits,  arxl  how  to  access  government.  The 
Cifeens  Aooess  Unit  would  also  help  residents  to  write  TAG  grants  for  sites 
that  make  tfie  CERCLIS  and  NPL  list  and  insure  that  residents  have  meaningful 
partidpation  throughout  ttie  superfund  process. 

2.  Residents  must  be  given  the  legally  enforceable  right  to  participate  and  to 
intervene  in  the  dedsion  making  of  the  Superfund  site  in  their  area,  induding 
the  right  to  block  settJemenL  Residents  must  be  allowed  to  partKipate  in  all 
meetings  l>etween  EPA  and  PRPs  from  defining  the  site,  to  delisting. 
Whereas  resMenis  may  play  a  cnxaal  role  in  naming  PflPs  because  of  their 
famlliarTtywTihthehistoryofthesite.  and  want  to  know  wlx)  all  the  listed  PRPs 
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will  be.  residents  are  not  necessarily  interested  in  allocation  of  responsibility, 
Enough  time  must  be  be  given  to  alert  corrwnunrties  about  meetings  or  other 
requests.    Failure  to  indude  residents  in  any  meetings  between  EPA  and 
PRPs.  or  attempts  to  deny  residents  input  or  participation  in  decision  making 
may  result  in  civil  and  criminal  penalties  against  any  guilty  governmental 
agency,  corporation,  or  individual. 

Site  specific  advisory  boards  (Citizen  Working  Groups)  that  are  tiuly 
representative  of  the  community  should  be  established.  Such  boards  wll 
create  the  opportunity  for  communities  to  have  and  play  an  active  role  in 
decisions  made  about  the  site,  be  kept  fully  informed  and  understand  the 
process.  Therefore  information  can  be  readily  exchanged,  ideas  incorporated, 
sound  decisions  made  arxj  trust  built  in  such  a  way  as  to  speed  effective  and 
effkaent  cleanups. 

TAG  GRANTS:  The  TAG  grant  writing  process  should  be  streamlJned,  and 
made  more  understandable  and  easier  to  execute.  TAGs  <Ux>uld  become 
available  as  soon  as  a  site  makes  the  CERCUS  list.   Smaller  grants  (Pre- 
TAGs)  should  be  made  available  to  get  Technica!  Advisors  to  assist  in  the 
Site  investigation  and  Preliminary  Assessment  Regular  TAG'S  should  be 
made  availat>)e  If  the  site  is  listed  on  the  NPL,  and  should  remain  available  to 
the  community  until  the  site  is  dean  and  delisted. 

a)  The  matching  funds  provision  rmist  be  removed. 

b)  Once  a  grant  is  issued,  the  funds  are  to  be  deposited  in  the 
community  organization's  account  (at  least  on  an  arviual  basis),  rather 
than  the  community  having  to  spend  its  rrxjriey  up  front  with  later 
reimbursements  by  EPA.  The  com.nnunity  may  be  expected  to  make 
finandal  statemerrts  of  accocvit  on  an  annual  basis. 

c)  The  scope  of  the  TAG  must  t>e  expanded  to  t>e  used  not  just  to  provide 
sd^rtific  expertise,  but  also  n^  be  used  to  increase  the  convnunities 
meanir)gful  partidpation  in  the  Superfund  process,  such  as,  hiring  an 
organizer. 

d)  The  additional  monies  needed  to  finance  this  expanded  TAG  program 
should  be  considered  as  part  of  ttie  site  costs  and  allocated  to  the  PRPs. 


EPA  and  all  of  its  subsidiary  agerxaes  shoiJd  reflect  the  ettviic  and  sodo- 
econorrrfc  makeup  of  the  people  tiiey  are  serving  to  promote  better 
cooperation  and  understanding  of  key  Issues.  All  agencies  involved  must  t>e 
sensitive  to  tiTe  community's  concerns,  and  must  not  approach  the  community 
witii  precorK»ive  ideas  of  that  commtnity.  EPA  representatives  should 
maintain  nonbiased  relationsNps  with  both  community  and  PRPs.  Documents 
and  discussiors  aimed  at  citizens  should  be  in  dear,  non-techrucal  language, 
arxJ  must  be  cuttirally  appropriate  for  the  people,  eg.  available  in  other 
languages  or  oral  form. 
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When  citizens  must  be  pennanentJy  relocated,  they  should  receive 
replacement  value  for  their  homes  and  costs  of  reiocation,  rather  than  just 
the  "fair  market  value."  The  funds  for  relocation  should  be  taken  from  the 
Superfund,  to  be  reimbursed  by  the  PRPs. 


PART  IV:  HEALTH 

The  paramount  goal  and  overarching  concern  of  the  entire  Superfund  process  is  the 
protection  of  Human  health  and  environment.  We  citizens,  who  live  near  superfund  sites, 
also  feel  tiiat  health  is  the  most  often  neglected  or  ignored  goal  of  Superfund.  "Cost- 
effectiveness,"  and  "techrologically  feasitrfe"  seem  to  take  precedence  over  health. 
Decisions  (risk  assessments)  are  made  about  potential  health  effects  in  tfie  absence  of 
adequate  data.  The  health  agency,  ATSDR,  created  to  examine  the  issues  of  toxic 
poisonirig  of  commurwties  from  superifund  sites,  has  been  insensitive  to  thie  concerns  of  tfie 
communities  and  has  not  met  their  needs.  Citizens  continue  to  pay  the  cost  of  superfutvi 
with  loss  of  property  values,  degradation  of  ttieir  quality  of  life,  and  most  costly  of  all,  loss 
of  their  health,  and  loss  of  beloved  friends,  neighbors,  and  family  members.  Further,  in 
many  of  ttie  communities  most  affected  by  Superfund  sites,  there  is  inadequate  or  no 
access  to  proper  medical  attention,  proper  housing,  good  nutrition,  and  other  social  and 
educational  factors,  all  of  wNch  exacerbate  the  exposure  to  toxic  chemicals. 
Consequently,  we  advocate  the  following: 

1 .  Clinics,  or  specially  designated  medk:aJ  units  must  be  provided  for  each 
Superfund  community  (An  existing  fadlity  easily  assessable  to  the  community 
may  be  the  designated  "dinic,"  or  in  some  communities,  a  mobile  dinic  or 
otiTer  fadlity  may  be  provided).  The  purpose  of  these  dinics  will  be  to 
provide  site  specific  education  on  health  effects  and  diseases,  medical 
diagnosis,    treatment  and  monitoring  of  environmentally  induced  health 
disorders,  training  of  primary  health  providers  in  tiie  recognition  and  treatment 
of  environmental  health  effects,  and  providing  data  on  envirormental  health 
effects.   Community  residents  will  be  provided  witii  a  heahh  card  that  will 

give  tiiem  access  to  tfie  dinic.  The  traditional  doctor-patient  privacy  must  be 
maintained. 

2.  A  coordinated  interagency  offensive  against  andllary  factors  must  be  launched 
in  SuperfurxJ  communities  tf^  will  mitigate  the  effects  of  the  contamination  on 
the  community.   This  might  indude  giving  tfie  community  access  to  better 
nutrition,  housing,  sanitation,  and  an  improved  water  supply.  It  also  migfit 
indude  spedal  educational  services  for  the  cNldren  of  the  community  which 
may  be  suffering  damage  to  tfie  central  nervous  system,  or  illnesses  wfiteh 
result  in  loss  of  school  days  and  learning. 

3.  The  Agency  for  Toxic  Substances  and  Disease  Registry  (ATSDR)  should  be 
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replaced  with  a  new  agency  itiat  is  more  sensitive  and  responsive  to  the 
community's  needs.  Such  an  agency  should  be  housed  in  the  Department  of 
HeaKh  and  Hospitals,  shodd  receive  its  funding  through  special  appropriation 
from  Congress,  and  should  be  independent  of  both  EPA  and  the  Center  for 
Disease  Control.   Further,  this      orgar«ation  should  have  an  oversight  board 
composed  of  health  professionals  and  representatives  of  Supedund 
Communities. 

NIEHS  should  set  aside  a  significant  portion  of  its  budget  to  study 
environmentaJ  health  problems  associated  with  toxic  chemicals  in  an  effort  to 
dose  tf>e  data  gaps  concerning  chronic  exposure,  chnsnic  exposure  to  low 
cor>centrat)ons  of  chemicals,  multiple  exposures,  and  exposures  to  cotvp\ex 
mixtures  of  chemicals  or  exposures  to  multiple  chemicals. 

Any  health  assessments  or  studies  done  in  communities  shall  be  done  with 
extensive  participation  of  community  members  from  the  purpose  and  design 
of  the  study,  to  its  completion.   Community  members  shouid  receive 
education  on  relevant  topics  (e.g.,  woritshops),  so  that  they  nr^  participate 
effectively.  All  such  assessments  shall  be  peer  reviewed,  indudir>g  the  review 
of  a  cornpetent  health  professiorjal  chosen  by  the  community.  Any  dissenting 
opinions  which  are  not  satisfied  must  be  attached  to  Vr\e  assessment/study  as 
a  part  of  it,  before  it  is  released. 


PARTY:  HAZARD  RANKING  SYSTEM  AND  SITE  PRIORITIZATION 

Many  sites  should  be  on  the  NPL  but  are  not  Some  factors  responsible  for  this  are 
lack  of  federal  and  state  resources,  unresponsiveness  of  agencies  to  citizen's  complaints, 
inadequate  testing  of  the  site  to  actually  determine  the  extent  of  the  corrtamination  and 
radsm  and  dassism.  While  the  majority  of  contaminated  sites  are  located  in  communities 
of  color  these  are  not  the  sites  which  appear  on  the  National  Priorities  List  for  deanup.  The 
current  structure  of  the  hazard  ranking  system  does  not  take  into  account  the  true  exposure 
of  the  community  or  the  potential  health  effects  and  allows  for  a  level  of  discretion  which 
privileges  sites  with  forceful  and  enfranchised  communtties.  All  sites  that  endanger  public 
health  and  the  environment  deserve  to  be  deaned  up.  Furthermore,  once  sites  get  on  tfie 
NPL,  the  sites  in  commuvties  of  color  are  rx>t  tiie  sites  wfiich  actually  get  the  services  they 
need  or  get  deaned  up. 

The  current  hazard  ranking  system  does  not  account  for  either  the  variety  of  contaminants 
to  which  people  in  ttie  community  are  being  exposed  nor  does  it  account  for  the  history  of 
their  exposure  or  ttie  factors  that  exacerbate  tfieir  exposue.  Therefore,  we  advocate: 

1 .    All  sites  ttiat  impact  the  same  population  will  have  their  Individual  scores 
added  together  for  a  ranking  for  the  entire  area. 
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2.  Multiple  sources  of  exposure  to  a  population  such  as  RCRA  facilities  must  be 
considered  in  tfie  ranking, 

3.  Factors  that  exacerbate  exposure  such  as  poor  nutrition,  housing,  and  lack  of 
access  to  medical  care  must  be  considered  in  the  ranking  process. 

4.  All  routes  of  exposure  must  be  considered  in  the  ranking  process.  Some 
communities  rely  on  ttie  larxl  for  subsistence,  and  are  therefore  subject  to 
even  greater  levels  of  exposure  through  bioaccumulation,  or  direct  exposure 
through  hunting  or  fishing.    Others  are  impacted  by  the  contamination  of  land 
for  ^f^h\dh  they  have  reverence  because  of  special  cultural  or  religious 
significance. 

5.  The  number  of  people  around  a  site  should  not  determine  the  rank  for  that  site. 
Any  people  threatened  with  exposure  or  health  effects  must  have  their  site 
dealt  with  either  through  emergerxy  removals  or  relocations.  If  one  person  is 
affected,  a  community  is  affected.  There  must  be  no  more  'NATIONAL 
SACRIRCE  ZONES.* 

6.  The  lack  of  PRPs  must  not  t)e  a  factor  in  the  ranking  or  prioritizatkMi  process. 

7.  The  physical  definition  of  the  site  must  be  available  to  public  roNnew  during  the 
first  quarter  after  the  site  is  placed  on  the  CERCLIS  list  Further,  the  public 
may  contest  that  definition  and  result  in  the  site  being  redefined  If  warranted. 

8.  The  majority  of  NPL  sites  are  in  White  communities.  The  majority  of  CERCUS 
sites  are  in  People  of  Color  communities.  To  counter  the  racist  bias  evident  in 
cleanups  so  far,  racial  and  socio-economic  characteristics  of  the  communities 
on  the  CERCLIS  list  should  be  identified  and  recorded.  The  progress  of  on- 
site  cleanup  must  be  tracked  and  accounted  for  by  a  system  that  would  issue 
reports  on  a  quarteriy  basis. 

9.  Sites  currently  on  the  CERCUS  list  that  have  been  scored  and  have  been 
rejected  should  be  rescored  after  a  citizen  petition  or  on  tfie  recommendation 
of  the  CAU,  using  the  above  criteria 


10. 


Once  sites  get  on  the  NPL.  their  cleanup  should  be  prioritized  based  on  the 
above  listed  factors.  Site  prioritization  should  be  made  tiransparent.  and  sites 
should  be  listed  in  their  order  of  priority.  This  list  should  be  put)lished 
amually. 


483 


PART  VI:  THE  ROLE  OF  TRIBAL  AND  STATE  GOVERNMENTS 

Many  states  have  their  own  Superfund  programs  and  the  dean  i^  of  CERCUS  or  NPL 
Sites  may  be  turned  over  to  the  states.  Some  states  have  adequate  funds  to  operate  an 
effective  program  while  others  are  hampered  by  a  lack  of  resources.  Some  do  an 
admirable  job  in  carrying  out  the  process  while  others  do  poorly.  As  always,  it  is  the  dtizen 
who  ends  up  bearing  the  burden  of  "botched"  dean  ups.  FrequenUy  citizens  are  kept 
igrxMBTTt  of  activities  arxj  progress,  and  are  exposed  to  a  degree  worse  than  when  the  site 
was  active. 

Tribal  governments  have  all  of  the  problems  of  lack  of  resources  and  lack  of  trained 
personnel  that  states  may  have.  Additionally,  tribal  governments  suffer  from  the  historic 
deprivations  of  their  experiences  of  stolen  lands,  broken  treaties,  disruptions  of  native 
culture  and  self-government,  and  exploited  people.  Their  lands  have  been  polluted  by 
exploiters,  and  they  are  left  with  this  bitter  legacy.  It  is  outrageous  that  Native  Americans 
and  their  tribal  governments  have  been  exduded  from  the  Superfund  process.  EPA  must 
stop  treating  tribal  governments  like  seoorxi  dass  states.  We  therefore  advocate: 

1.  States  may  be  ailowed  to  takeover  the  Superfund  process  only  when  ttiey 
have  the  resources  and  skills  to  carry  out  all  of  the  programs  of  Superfund  as 
has  already  been  outlined  in  this  platform.  When  states  takeover  Superfund 
programs  there  can  be  no  weakening  of  national  standards  or  lessening  of 
publk:  partidpation. 

2.  Tribal  governments  must  be  helped  to  develop  Superfund  programs  with 
resources  from  the  Federal  Government.  Within  six  months  of  reauthori2atk)n 
of  Superfund,  EPA  should  meet  with  the  tribes  and  commit  to  funds  for  the 
development  of  Superfurxj  programs. 

3.  The  sovereigrrty  of  the  tribal  nattons  must  be  respected, 

4.  The  federal  government  should  enter  into  cooperative  agreements  with  the 
tribal  goverrments  on  the  development  and  operation  of  a  superfund  process. 
For  example,  the  Federal  govemmerTt  might  help  pirsue  recalcitrant  PRPs  off 
the  Fteservatksns,  or  provkte  a  CAU  when  it  is  petitioned  for  and  there  are  no 
problems  with  sovereignty.. 

Communities  want  justice,  dean  sites  arvj  a  prospect  for  a  healthy  future.  It  is  the  poor 
communities  and  communities  of  color  wfiich  have  been  underserved  by  this  program,  and 
we  are  the  ones  calling  for  reform  to  address  these  issues.  The  changes  to  the  dean  up 
standards,  publte  involvement,  health  services,  site  prioritization,  and  the  role  of  tribal 
nations  and  state  governments  will  l)egin  to  address  our  needs  end  our  cory»ms. 
Changing  the  liability  system  to  anything  other  than  a  site  spedfk;  polluter  pays  program 
will  wori(  against  those  advances. 
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Prepared  Statement  of  Michael  Roush,  Director,  Senate  Federal 
Governmental  Affairs 

Good  morning.  I  am  Michael  Roush  and  I  work  for  the  National  Federation  of 
Independent  Business  (NFIB).  The  NFIB  is  the  Nation's  largest  small  business  advo- 
cacy organization,  representing  more  than  600,000  small  business  owners  in  all  50 
States.  The  typical  NFIB  member  has  five  employees  and  grosses  around  $250,000  in 
annual  sales.  NFIB  sets  its  legislative  positions  and  priorities  based  upon  regular 
surveys  of  its  membership. 

Our  members  thank  you,  Mr.  Chairman,  for  inviting  NFIB  to  testify  before  this 
subcommittee.  They  commend  you  for  recognizing  the  special  concerns  that  small 
business  has  in  Superfund  reform.  Today  I  want  to  address  the  single  most  impor- 
tant Superfund  issue  to  our  members — liability.  No  issue  in  this  very  complex 
public  policy  debate  will  have  a  more  direct  impact  on  the  present  and  future  eco- 
nomic viability  of  many  small  businesses  than  this  aspect  of  Superfund  reform. 
Therefore,  I  would  like  to  express  our  members'  concerns  with  Superfund  as  it 
exists  today,  and  outline  an  agreement  that  has  been  reached  between  many  in  the 
small  business  and  environmental  communities. 

Superfund's  Unintended  Effects 

We  know  that  when  Superfund  was  originally  passed  in  1980  it  was  commonly 
believed  that  the  number  of  hazardous  waste  disposal  sites  and  the  costs  to  clean 
them  up  were  relatively  low,  and  the  process  for  identifying  those  responsible  for 
clean-up  would  be  relatively  simple.  Our  13-year  history  graphically  paints  a  differ- 
ent picture.  We  now  have  exorbitant  clean-up  costs,  lengthy  delays,  a  lawyers'  bo- 
nanza, and  thousands  of  businesses  caught  in  a  litigation  trap.  Today's  system  is 
overwhelmed  with  the  wrong  incentives:  incentives  to  prolong  clean-up,  incentives 
to  continue  expensive  litigation,  incentives  to  drag  even  the  smallest  contributors 
through  the  lengthy  process,  and  even  incentives  for  the  Environmental  Protection 
Agency  (EPA)  to  turn  its  head  in  some  instances. 

When  examining  the  few  sites  that  have  been  cleaned  up,  the  costs  associated 
with  such  clean-ups,  coupled  with  the  staggering  amount  of  money  that  has  gone 
directly  to  lawyers'  coffers,  it  is  easy  to  see  that  the  liability  system  currently  in 
Superfund  is  flawed.  Congress  may  have  envisioned  a  system  that  would  only  catch 
the  few,  large,  intentional  or  irresponsible  polluters,  however,  the  reality  has  been 
very  different.  There  are  now  over  25,000  different  potentially  responsible  parties 
named  in  Superfund  lawsuits.  Obviously,  a  majority  of  these  are  not  on  the  Fortune 
500  list,  but  are  small  businesses. 

Since  Congress  last  reauthorized  Superfund  in  1986,  we  have  received  an  increas- 
ing number  of  complaints  and  questions  from  our  membership.  The  effect  of  the  cur- 
rent liability  system  is  permeating  all  segments  of  the  small  business  community. 
There  isn't  one  segment  whether  it  be  a  retail  store,  a  professional  service  business, 
or  a  construction  business  that  has  not  been  touched.  Potentially  any  business  dis- 
posing of  waste  in  a  waste  disposal  site  could  find  itself  caught  in  Superfund's  costly 
litigation  nightmare. 

Small  Business  Attitudes 

It  is  important  to  keep  in  mind  the  unique  nature  of  a  small  business  owner  when 
you  examine  their  reaction  to  environmental  legislation.  Small  business  owners 
wear  many  hats.  Two  of  the  most  important  are  being  both  a  business  owner  and  a 
citizen  of  a  community.  Unlike  many  Potentially  Responsible  Party's  (PRP's),  they 
drink  the  water,  breathe  the  air,  and  fish  in  the  lakes  near  Superfund  sites.  They 
want  a  healthy  environment  both  for  themselves  and  their  children.  Our  members 
have  indicated  to  us  through  our  surveying  that  they  believe  in  the  "polluter  pays" 
concept  and  have  shown  that  they  are  willing  to  pay  a  bit  more  for  a  clean  environ- 
ment. But  in  return  they  also  expect  the  Government  to  be  fair  and  responsible. 
The  apparent  lack  of  fairness  and  responsibility  in  the  area  of  Superfund  is  causing 
a  groundswell  of  anger,  distrust,  and  in  many  cases,  despair. 

Many  of  us  have  heard  horror  stories  such  as  the  pizza  parlor  owner  who  was 
named  a  PRP  for  throwing  out  her  pizza  boxes.  It  was  with  the  continuing  emer- 
gence of  these  kinds  of  stories  that  NFIB  began  asking  our  members  questions  about 
Superfund  in  an  effort  to  identify  their  specific  concerns.  Overwhelmingly,  our 
membership  indicated  that  the  liability  scheme  in  the  current  statute  was  the  area 
they  felt  needed  the  most  reform. 

I  would  like  to  call  your  attention  to  a  study  undertaken  by  the  American  Council 
for  Capital  Formation  (ACCF)  in  conjunction  with  the  NFIB.  This  study  surveyed 
small  business  PRP's  and  asked  numerous  questions  about  their  experience  with  Su- 
perfund. Approximately  70  percent  of  the  respondents  indicated  that  the  liability 
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system  was  the  major  burden  of  Superfund.  Only  16  percent  expressed  a  major  con- 
cern over  clean-up  standards,  and  only  14  percent  named  the  remedy  selection  as 
the  most  burdensome.  Thus,  our  focus  has  been  on  the  liability  system  and  how  to 
make  it  more  equitable  and  efficient  for  the  small  business  owner. 

Liability — Small  Business  Concerns 

What  are  the  small  business  problems  with  regard  to  liability?  They  are  three- 
fold. First,  the  nature  of  Superfund  encourages  litigation.  In  most  cases,  our  mem- 
bers are  roped  into  the  process  by  being  named  as  a  PRP  in  a  third  party  lawsuit. 
They  are  then  forced  to  spend  thousands  of  dollars  defending  themselves  for  actions 
they  many  times  knew  nothing  about  or  have  no  records  of  to  prove  their  innocence. 

Second,  many  times  small  polluters  could  have  been  eliminated  from  the  lengthy 
settlement  process  through  "de  minimis"  settlement  procedures.  Unfortunately,  the 
EPA  has  not  placed  an  emphasis  on  offering  such  settlements.  Most  small  business 
owners  will  tell  you  they  receive  very  little  cooperation  in  this  regard  from  EPA. 
Many  small  businesses  would  qualify  for  such  settlements,  and  the  fact  that  they 
are  not  encouraged  or  utilized  increases  the  bottleneck  in  cleaning  up  sites. 

Third,  the  retroactivity  of  the  statute  compounds  what  business  owners  find  hard 
to  believe  about  the  Superfund  law — that  is  that  they  can  today  be  held  responsible 
for  past  actions  that  were  legal  at  the  time  they  were  undertaken. 

With  the  large  number  of  small  businesses  already  entwined  in  this  web,  and 
with  the  increasing  threat  of  thousands  more  in  the  future,  NFIB's  goal  is  to 
achieve  meaningful  reform  in  this  Congress.  We  have  had  discussions  with  many 
key  decision  makers  in  an  effort  to  develop  appropriate  reforms  of  Superfund's  li- 
ability system.  Through  these  discussions  several  points  became  apparent.  There 
was  a  great  desire  to  move  a  bill  this  year,  and  there  appeared  to  be  a  desire  by 
many  to  address  the  unique  problems  small  business  owners  are  facing  with  Super- 
fund.  With  these  points  in  mind  we  began  examining  different  proposals. 

Small  Business/Environmental  Community  Proposal 

Mr.  Chairman,  I  would  like  to  share  with  you  and  the  other  members  of  the  sub- 
committee the  outline  of  a  proposal  to  address  many  of  the  small  business  problems 
associated  with  Superfund.  This  proposal  Is  the  product  of  many  months  of  discus- 
sions between  two  unlikely  allies — the  small  business  community  and  the  environ- 
mental community. 

We  originally  approached  Superfund  reform  from  distinctly  different  perspectives. 
However,  it  became  apparent  that  a  similar  end  result  was  desired.  The  NFIB,  the 
Printing  Industries  of  America,  and  the  Small  Business  Legislative  Council  in  con- 
junction with  the  Environmental  Defense  Fund,  the  Natural  Resources  Defense 
Council,  and  the  Sierra  Club  believe  that  the  following  recommendations  will  ade- 
quately address  small  business  concerns  without  jeopardizing  Superfund's  environ- 
mental objectives. 

The  following  are  changes  that  can  be  made  to  the  current  Superfund  program 
and  that  can  easily  be  incorporated  into  the  Administration's  bill: 

First,  the  elimination  of  third  party  litigation.  We  are  all  aware  that  too 
much  money  finds  its  way  into  lawyers'  coffers,  not  into  the  cleaning  of  con- 
taminated sites.  We  propose  a  prohibition  on  third  party  liability  litigation,  and 
would  replace  it  with  a  streamlined,  expedited,  and  informal  proceeding  to 
quickly  allocate  responsibility  among  all  parties  involved  in  a  Superfund  site. 
Small  businesses  would  be  protected  from  third  party  lawsuits  during  the  entire 
allocation  process  and  after  a  settlement  has  been  reached. 

Second,  one  of  the  reoccurring  problems  for  small  business  owners  is  that 
when  a  share  is  finally  determined,  small  business  owners  assume  that  this  is 
the  end  of  their  financial  obligation.  However,  in  reedity,  these  settlement 
agreements  are  often  challenged  by  other  PRP's.  To  eliminate  this  injustice,  we 
propose  a  ban  on  legal  challenges  to  settlements  reached  in  the  allocation  proc- 
ess. We  also  recommend  that  small  business  "de  minimis"  parties  be  entitled  to 
complete  release  of  liability  if  they  agree  to  pay  their  share  of  clean-up  costs 
plus  a  premium  that  would  reflect  the  uncertainty  of  such  cost  projections. 

We  are  all  aware  of  the  lengthy  timeframe  from  the  issuance  of  the  104(e)  letter 
to  the  final  determination  of  liability.  While  this  unknown  liability  is  a  major  con- 
cern for  all  PRP's,  it  is  often  a  survival  test  for  a  small  business.  For  businesses  that 
exist  on  a  very  low  profit  margin,  this  huge  unknown  has  a  dramatic  impact  on 
their  investment  and  expansion  decisions,  their  employment  decisions,  and  most  im- 
portantly, a  detrimental  effect  on  the  amount  of  credit  that  is  available  to  them 
from  the  lending  community. 
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What  our  organizations  propose  is  an  expedited  allocation  process  that  must  be 
completed  no  longer  than  18  months  after  its  commencement.  Additionally,  we  be- 
lieve that  there  should  be  an  allocation  process  for  "de  minimis"  parties  and  this 
determination  should  be  made  no  later  than  180  days  after  commencement  of  the 
overall  allocation  process.  In  order  to  ensure  such  deadlines  are  met,  we  propose 
that  if  the  180  day  deadline  is  exceeded  by  more  than  2  months,  the  small  business 
premium  is  forfeited.  If  EPA's  deadline  is  exceeded  by  more  than  4  months,  small 
business  "de  minimis"  parties  will  not  be  required  to  pay  the  premium  or  their 
share  of  clean-up  costs  unless  EPA  can  show  just  cause.  Further,  the  allocator  has 
the  option  of  designating  small  business  de  micromis  parties.  If  declared,  these  par- 
ties would  not  be  subject  to  a  settlement  premium. 

A  key  element  in  this  compromise  for  the  small  business  community  was  creating 
an  ability  to  pay  definition  that  would  become  a  required  criteria  when  assessing  a 
small  businesses  contribution.  We  feel  we  have  a  reasonable  definition  that  will 
help  all  small  businesses  maintain  their  business  operations  without  having  to  de- 
clare bankruptcy.  Nothing  is  gained — either  for  the  economy  or  for  the  environ- 
ment— when  businesses  are  forced  to  close  their  doors  due  to  an  unreasonable  settle- 
ment offer.  An  additional  protection  is  included  for  those  small  businesses  having  20 
or  fewer  employees  and  an  annual  revenue  of  $1.8  million  dollars.  For  those  falling 
under  this  threshold,  the  burden  of  proof  would  fall  on  the  Government  to  show 
that  small  business  owners  can  indeed  pay  their  share. 

We  also  recommend  requiring  EPA  to  develop  procedures  for  a  structured  settle- 
ment process  whereby  small  businesses  have  the  option  of  fulfilling  their  Superfund 
obligations  over  time.  And  finally,  we  suggest  that  a  small  business  assistance  office 
be  established  at  EPA.  This  office  would  act  as  a  disseminator  of  information  on 
Superfund  and  the  allocation  process.  A  small  business  facilitator  would  be  made 
available  through  this  office  to  advise  and  assist  small  business  owners  involved  in 
the  allocation  process. 

CONCLUSION 

Mr.  Chairman,  v/e  feel  that  this  agreement  addresses  most  of  the  concerns  that 
our  members  have  expressed.  If  passed,  we  think  these  reform  suggestions  will  dra- 
matically reduce  unnecessary  litigation,  ensure  that  money  will  go  towards  its  in- 
tended purpose,  and  most  importantly,  that  sites  will  be  cleaned  up  in  a  timely 
manner.  We  believe  these  recommendations  are  structured  so  that  they  may  easily 
be  incorporated  into  the  context  of  legislation  now  being  put  forward.  We  thank  you 
for  this  opportunity  and  for  your  interest  in  the  small  business  concerns  with  Super- 
fund.  I  will  be  pleased  to  answer  any  questions  you  may  have. 


February  10,  19H. 

HONORABLK  BiLL  CuNTON, 

President  of  the  United  States, 
The  White  House, 
Washington,  DC  20510. 

Re:  Superfund  Reauthorization  Legislation 

Dear  Mr.  President.  The  National  Federation  of  Independent  Business,  the 
Printing  Industries  of  America,  the  Small  Business  Legislative  Council,  the  Environ- 
mental Defense  Fund,  the  Natural  Resources  Defense  Council,  and  the  Sierra  Club 
are  pleased  to  submit  the  following  joint  recommendations  to  resolve  small  busi- 
ness •  concerns  with  the  Superfund  program,  while  furthering  Superfund's  impor- 
tant goal  of  protecting  human  health  and  the  environment. 

Small  businesses  are  committed  to  environmental  protection,  but  have  serious 
concerns  with  the  current  Superfund  program.  In  particular,  Superfund's  liability 
system  leads  to  excessive  litigation  for  sm^l  businesses,  uncertainties  in  responsibil- 
ity that  hamper  access  to  capital,  unwarranted  delays  in  the  resolution  of  liability, 
and  lack  of  responsiveness  to  the  unique  concerns  of  the  small  business.  Small  busi- 
nesses are  fully  prepared  to  carry  their  share  of  responsibility  for  toxic  waste  clean- 
up, but  significant  steps  need  to  be  taken  to  correct  problems  with  the  current  pro- 
gram. 

The  environmental  community  is  also  dedicated  to  environmental  protection. 
However,  we  recognize  that  many  small  businesses  face  unnecessary  burdens  in  the 


'  We  define  "small  business"  as  a  business  that  employs  100  or  fewer  employees  and  is  a 
small  business  concern  as  defined  in  the  Small  Business  Act. 
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current  liability  system  that  can  be  relieved  without  undermining  the  important  in- 
centives for  pollution  prevention  and  clean-up  built  into  the  current  system. 

The  small  business  community  and  the  environmental  community  initially  ap- 
proached Superfund  reform  from  distinctly  different  perspectives.  For  example, 
many  small  businesses  favored  major  changes  in  the  application  of  retroactive  li- 
ability. By  contrast,  the  environmental  community  has  been  wary  of  making  any 
significant  changes  to  the  current  liability  system.  After  extensive  discussions,  we 
believe  that  the  following  recommendations  will  adequately  satisfy  the  concerns  of 
the  small  business  community  without  undermining  Superfund's  environmental  ob- 
jectives. As  a  result  of  concerted  efforts  to  bridge  our  differences,  we  recommend 
that  the  following  specific  changes  be  made  to  the  current  Superfund  program  that 
would  apply  to  any  small  business,  unless  the  Administrator  has  determined  that 
such  business  was  significantly  responsible  for  contamination  or  for  criminal  activi- 
ties associated  with  a  Superfund  site: 

1.  Elimination  of  Third  Party  Litigation.  Our  organizations  support  a  legislative 
prohibition  on  third  party  liability  litigation,  and  instead  favor  adoption  of  a 
streamlined,  expedited,  and  informal  proceeding  to  quickly  allocate  responsibility 
among  all  parties  involved  in  a  Superfund  site,  including  small  businesses.  Small 
businesses  would  be  protected  from  lawsuits  during  the  pendency  of  the  allocation 
process  and,  if  they  settle  for  the  allocated  amount  (or  a  reduced  amount  consistent 
with  the  ability  to  pay  test  described  below),  small  businesses  would  also  be  protect- 
ed from  lawsuits  after  settlement.  The  framework  developed  by  the  National  Com- 
mission on  Superfund  should  serve  as  the  basis  for  this  process. 

2.  Finality  of  Liability  Determinations.  Small  businesses  have  expressed  concerns 
about  reaching  final  determinations  of  their  responsibilities  at  Superfund  sites.  In 
some  cases,  parties  who  have  settled  with  the  government  as  "de  minimis"  parties 
have  had  those  settlement  agreements  challenged  by  other  parties.  Our  organiza- 
tions support  provisions  to  prohibit  legal  challenges  to  settlements  reached  in  ac- 
cordance with  the  allocation  process. 

We  further  recommend  that  small  business  "de  minimis"  parties  (i.e.,  a  party 
whose  allocated  share  is  less  than  1  percent)  be  entitled  to  complete  release  from 
liability  if  they  agree,  at  their  option,  to  pay  their  share  of  projected  clean-up  costs 
plus  a  premium  to  reflect  the  uncertainty  of  such  cost  projection.  It  is  anticipated 
that  such  premiums  would  be  reduced  or  eliminated  as  the  site  clean-up  process  ap- 
proaches the  construction  phase. 

The  allocator  may,  but  is  not  required,  to  allocate  shares  to  small  business  de  mi- 
cromis  parties  (i.e.,  a  party  whose  allocated  share  is  trivial).  A  small  business  de  mi- 
cromis  party  shall  be  entitled  to  settle  for  its  allocated  share  wdthout  a  premium.  To 
the  extent  a  de  micromis  party's  contribution  is  later  found  to  be  insufficient,  the 
balance  due  shall  be  treated  and  funded  as  an  orphan  share. 

3.  Prompt  Determinations  of  Responsibility.  Small  businesses  can  be  involved  in 
Superfund  cases  for  years  before  knowing  the  scope  of  their  liability.  As  a  result, 
our  organizations  recommend  that  the  allocation  process  described  above  be  com- 
pleted no  later  than  18  months  after  its  commencement.  In  addition,  we  believe  that 
the  allocator  should  determine  allocated  shares  of  responsibility  for  "de  minimis" 
parties  no  later  than  180  days  after  commencement  of  the  allocation  process.  These 
time  frames  are  consistent  with  those  recommended  by  the  National  Commission  on 
Superfund. 

In  addition,  we  recommend  that  if  the  180-day  deadline  for  "de  minimis"  determi- 
nations is  exceeded  by  more  than  60  days,  no  premium  will  be  required  of  small 
businesses  to  receive  a  complete  release  from  liability,  as  described  in  paragraph  2 
above.  If  the  180-day  deadline  is  exceeded  by  more  than  120  days,  small  business  "de 
minimis"  parties  will  not  be  required  to  pay  either  the  premium  or  their  share  of 
clean-up  costs,  unless  the  Administrator  determines  there  is  just  cause  for  the  delay 
based  on  factors  outside  the  control  the  EPA.  Such  shares  will  be  paid  from  the 
orphan  fund  proposed  by  the  National  Commission  on  Superfund. 

4.  Explicit  Recognition  of  Ability  to  Pay.  Ability  to  pay  should  become  an  explicit, 
required  criteria  in  assessing  a  small  business'  contribution  to  clean-up  costs  at  a 
site.  "Ability  to  pay"  shall  mean  that  the  small  business  cannot  reasonably  be  ex- 
pected to  pay  its  allocated  share  and  maintain  business  operations,  taking  into  con- 
sideration the  small  business'  overall  financial  condition  and  the  demonstrable  con- 
straints on  the  small  business'  ability  to  raise  revenues.  This  approach  was  also  rec- 
ommended by  the  National  Commission  on  Superfund. 

In  addition,  we  believe  that  the  burden  should  generally  be  on  the  small  business 
to  demonstrate  inability  to  pay.  However,  in  the  case  of  a  small  business  with  20 
employees  or  fewer  and  less  than  $1.8  million  in  annual  revenue,  the  government 
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should  be  required  to  demonstrate  ability  to  pay,  provided  such  businesses  provide 
all  appropriate  financial  information  to  the  government. 

Nothing  is  gained  by  forcing  small  businesses  out  of  business.  Not  only  are  jobs 
lost,  but  potential  revenue  streams  that  could  be  available  for  future  clean-up  costs 
are  lost,  reducing  the  resources  available  for  clean-up.  Ability  to  pay  criteria  will 
give  assurances  to  small  businesses  that  their  contribution  to  clean-up  costs  will  not 
force  business  closures. 

5.  Structured  Settlements.  We  recommend  requiring  EPA  to  develop  procedures  to 
afford  small  businesses  the  opportunity  to  fulfill  their  Superfund  obligations  by 
making  payments  over  time,  including  appropriate  interest  expenses.  Once  again, 
this  not  only  eases  the  immediate  financial  burden  on  small  businesses,  but  makes 
available  more  funds  for  clean-up. 

6.  Small  Business  Assistance.  Because  the  of  unique  circumstances  faced  by  small 
businesses  and  the  demonstrated  need  for  greater  outreach  and  assistance  by  EPA, 
we  recommend  that  a  Small  Business  Assistance  Section  be  established  at  EPA 
headquarters  and  in  each  regional  office.  The  section  would  act  as  a  clearinghouse 
of  information  on  Superfund  and  the  allocation  process.  Through  this  section,  a 
Small  Business  Facilitator  would  be  made  available  exclusively  to  small  businesses 
to  advise  and  assist  them  in  the  allocation  process.  This  recommendation  is  consist- 
ent with  the  recommendations  for  the  National  Commission  on  Superfund. 

Many  of  our  recommendations  are  contained  in  the  recommendations  of  the  Na- 
tional Commission  on  Superfund.  We  believe  that  the  proposal  outlined  above  can 
be  readily  integrated  into  the  structure  of  the  Commission's  recommendations.  We 
believe  the  bar  on  litigation,  prompt  determination  of  liability,  finality,  and  specific 
consideration  of  small  business  concerns  will  dramatically  improve  the  Superfund, 
without  undermining  environmental  objectives. 

We  urge  you  and  your  Administration  to  incorporate  these  recommendations  into 
your  legislative  proposal,  and  look  forward  to  working  with  you  on  these  issues 
throughout  the  legislative  process. 

Sincerely, 

National  Federation  of  Independent  Business, 

Printing  Industries  of  America, 

Small  Business  Legislative  Council, 

Environmental  Defense  Fund, 

Natural  Resources  Defense  Council, 

Sierra  Club. 
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Prepared  Statement  of  Mary  Morningstar 
Thank  you  Mr.  Chairaan.   I  aa  Mary  Morningstar, 
Corporate  Counsel  at  Lockheed  Corporation.   I  appreciate  this 
opportunity  to  address,  on  behalf  of  Lockheed  and  other 
companies,  the  proposed  revisions  to  the  Enviroranental 
Insurance  Resolution  Fund  ("EIRF")  embodied  in  Title  VIII  of 
S.1834,  the  Superfund  Reform  Act  of  1994. 

For  many  years,  Lockheed  has  been  a  leader  in 
pollution  prevention  and  waste  reduction.   However,  as  a 
result  of  historical  waste  disposal  practices  which  were  legal 
at  the  time,  Lockheed  is  now  involved  approximately  18 
"Superfund"  sites  on  the  National  Priorities  List.   In  1993, 
Lockheed  was  sued  by  several  of  its  casualty  insurance 
carriers,  which  were  seeking  a  declaratory  judgment  that  they 
were  not  liable  under  their  insurance  policies  for  Superfund 
remediation  costs  incurred  by  Lockheed.   That  lawsuit  is  still 
pending  in  a  federal  district  court  in  California.   Many  other 
large  manufacturers  are  currently  litigating  similar  suits 
against  their  insurance  carriers. 

Industry  generally  shares  the  Administration's 
desire  to  construct  an  insurance  solution  that  channels  more 
funds  into  cleanup  and  reduces  the  wasteful  transaction  costs 
associated  with  coverage  litigation. 

Lockheed  believes  that  Congress  should  seize  the 
opportunity  presented  by  Superfund  reauthorization  to  create  a 
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workable  insurance  litigation  resolution  system  with  broad- 
based  support.   There  is  general  agreement  within  industry 
that  coverage  litigation  with  insurance  companies  seeking 
recovery  of  our  defense  and  cleanup  costs  at  Superfxind  sites 
is  extremely  wasteful.   This  litigation  consiimes  time  and 
funds  that  could  be  better  devoted  to  site  cleanup  or  economic 
development.   Moreover,  this  coverage  litigation  is  extremely 
costly.   The  1992  Rand  Study  on  Superfund  and  Transaction 
Costs  foxind  that  88%  of  insurer  Superfund  expenditures  were 
for  transaction  costs  —  with  42%  devoted  to  opposing  coverage 
lawsuits . 

We  are  here  today  because  we  want  to  help  create  a 
workable,  voluntary  insurance  litigation  resolution  system 
that  provides  an  opportunity  for  reasonable  settlements  that 
are  fair  to  both  insvirers  and  policyholders.   We  want  to 
participate  in  formulating  a  system  which  we,  and  other 
policyholders,  can  opt-into  and  which  will  succeed. 

Regrettably,  Lockheed  and  other  companies  cannot 
support  the  revisions  to  the  Administration's  original  Title 
VIII  that  have  been  offered  by  the  insurers  and  some 
potentially  responsible  parties  ("PRP") .   The  March  testimony 
by  ARCO  in  opposition  to  these  revisions,  my  testimony  today, 
and  formation  of  an  ^   hoc  group  of  policyholders  who  oppose 
these  changes  to  the  EIRF,  all  reflect  the  fact  that  the 
Coalition's  proposed  amendments  do  not  represent  a  true 
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consensus  within  the  PRP  comnunlty.   For  aany  reasons,  the 
proposed  amendments  would  reduce  Insurance  recovery  to  such  a 
degree  that,  if  enacted,  Lockheed  and  many  other  policyholders 
would  elect  to  opt  out  of  the  progreun  imd  instead  continue 
coverage  litigation  against  their  insurers.  As  a  result,  the 
program  would  fail  and,  unfortvmately,  we  would  lose  this 
crucial  opport\inity  to  end  this  costly  and  useless  cycle  of 
litigation.   Since  the  Coalition  on  Superfund  has  yet  to 
reduce  its  proposal  to  statutory  language,  we  will  address  the 
most  objectionable  featxires  of  the  Coalition's  most  recent 
"term  sheet.** 

1.   The  proposed  changes  to  Title  VIZI  would  result  in 
unfairly  low  insurance  recoveries  for  Insureds 

After  a  decade  of  coverage  litigation,  insurers  have 
failed  to  convince  courts  that  the  comprehensive  coverage 
provided  by  their  policies  does  not  encompass  cleanup 
liabilities.   In  1993  alone,  thirteen  of  the  fourteen  jury 
trials  on  environmental  insurance  issues  resulted  in  verdicts 
against  the  insurance  companies.^ 

Against  this  favorable  backdrop,  however,  the 
revised  Title  VIII  would  require  companies  to  compromise 
draunatically  their  insurance  rights.   The  vast  majority  of 


1** Policyholders  Win  Pollution  Disputes,**  Business  Insurance, 
Dec.  20,  1993,  at  1,  col.  2. 
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states,  companies  must  immediately  surrender  over  60%  of  their 
insurance  rights  just  to  participate  in  the  EIRF.   Indeed, 
even  in  the  most  favorable  clrcvimstances ,  insiireds  cannot 
expect  to  recover  much  more  thzm  half  of  their  claims  under 
the  EIRF. 

We  believe  that  the  coverage  precedents  are 
considerably  more  favorable  to  insureds  and  ve  would  not  be 
interested  in  compromising  our  coverage  litigation  at  these 
terms.   However,  even  if  Congress  viewed  the  issue  of  coverage 
as  wholly  open,  then  the  carriers  and  the  policyholders  should 
bear  the  uncertainty  evenly.   If  policyholders  must  surrender 
80%  of  their  rights  in  the  states  with  law  most  favorable  to 
insvirance  companies  (i.e. ;  20%  States) ,  then  policyholders 
should  recover  80%  (rather  than  merely  60%)  in  the  states  with 
law  most  favorable  to  coverage.   We  believe  the  very  fact  that 
60%  is  the  maximum  recovery  allowed  policyholders  under  the 
proposal  illustrates  that  the  ciirrent  proposal  is  unfairly 
skewed  in  favor  of  insurers. 

Additionally,  the  proposal  eliminates  several 
significant  rights  granted  insureds  under  state  law  which 
further  reduces  this  percentage  recovery.   Virtually  every 
state  has  broadly  required  insurers  to  pay  100%  of  PRPs' 
defense  costs.   Similarly,  policyholders  are  commonly  allowed 
to  recover  prejudgment  interest  on  amounts  withheld  by 
insxirers  and  attorneys'  fees  incurred  in  securing  coverage. 
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Under  the  proposal,  insureds  would  not  recover  100%  of  these 
expenses.   Instead,  their  recovery  would  be  reduced  to 
somewhere  between  15%  to  50%  of  these  costs. 

2.   Zi^roper  uiortiBatioa  period  for  past  costs 

The  most  recent  set  of  suggested  revisions  to  the 
Administration  bill  would  amortize  a  PRP's  outstanding  past 
CERCLA  liabilities  over  at  least  ten  years.   Interest  would  be 
provided  for  only  the  last  five  years  of  the  eunortization 
period  and  only  at  the  artificially  low  rate  for  one-year 
Treasury  bills.   In  contrast,  state  prejudgment  interest 
statutes  —  which  would  govern  PRPs'  entitlement  to  interest 
in  the  context  of  coverage  litigation  —  often  require 
insurers  to  pay  compounded  annual  interest  of  8  to  12  percent 
on  amounts  owed  to  their  policyholders. 

This  provision  effectively  forces  policyholders  to 
grant  to  the  insurance  industry  low-interest  loans  as  a  reward 
for  not  extending  pollution  coverage  under  insurance 
contracts.   It  also  permits  insurers  to  continue  to  reap  the 
harvest  of  premium  and  investment  income  by  holding  on  to 
their  policyholders'  money  for  additional  years.   Neither 
result  would  be  tolerated  under  applicable  state  prejudgment 
interest  statutes. 

The  eunendments'  refusal  to  permit  recovery  of 
interest  at  realistic  market  rates  during  the  extended  ten- 
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year  or  longer  atmortization  period  provides  a  windfall  to 
insurers  and  reduces  real  PRP  recoveries  far  below  the  nominal 
percentages  stated  in  the  bill.   In  addition,  below-market 
interest  amortization  severely  penalizes  the  very  PRPs  that 
have  cooperated  in  cleaning  up  CERCLA  sites  and  that  have 
incurred  substantial  remedial  costs  in  the  process.   It  also 
rewards  recalcitrant  PRPs  that  have  sat  on  the  sidelines  and 
contributed  little  or  nothing  to  environmental  cleanup. 

The  zunortization  provisions  also  will  impede  the 
already  slow  pace  of  cleanups  at  NPL  sites.   Because  any  clean 
up  costs  incurred  before  the  resolution  offer  is  extended  are 
amortized,  PRPs  will  have  a  powerful  incentive  to  delay 
spending  cleanup  dollars  until  after  the  Fund  is  in  operation, 
when  cleanup  costs  will  be  paid  promptly  and  no  longer  be 
subject  to  a  lengthy  amortization. 

To  avoid  penalizing  cooperative  PRPs  and  slowing  the 
pace  of  cleanup,  the  ten-year  eunortization  period  for  past 
remediation  costs  should  be  eliminated  or  reduced  to  five 
years  with  a  realistic  interest  rate  that  corresponds  to  that 
rate  that  PRPs  could  earn  under  many  state  prejudgment 
interest  statutes. 

3.   Additional  discount  for  owned  sites 

The  resolution-percentage  categories  in  the 
Administration's  original  bill  were  supposed  to  establish  an 
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equitable  compromise  of  all  disputed  coverage  claims  — 
including  both  o%med  and  non-o%med  sites,  defense  costs  and 
indemnity  payments.   Once  the  original  compromise  was  forged, 
however,  insurers  began  to  draw  further  artificial 
distinctions.   The  most  recent  set  of  insurer  proposals  would 
impose  an  additional  discount  of  30  percent  on  eligible  costs 
associated  with  sites  owned,  or  formerly  o%med,  by  the 
policyholder.   Thus,  if  a  PRP  was  otherwise  entitled  to 
reimbursements  of  40  percent  of  its  CERCLA  liability  at  all 
eligible  sites,  the  insurers  would  discount  the  offer  by  yet 
another  30  percent  to  the  extent  costs  were  incurred  at  owned 
sites. 

This  new  distinction  between  owned  and  non-owned 
sites  is  not  supported  by  the  case  law.   Courts  have  almost 
uniformly  held  (1)  that  groundwater  beneath  a  PRP's  property 
is  a  public  resource  and  (2)  that  costs  incurred  by  a  PRP  in 
implementing  remedial  action  on  its  own  property  fe.g. . 
conteu&inated  soil  removal)  are  covered  by  general  liability 
policies  to  the  extent  such  action  is  necessary  to  abate 
cont2unination  of  groundwater  and  other  off-site  resources. 
Viewed  in  light  of  the  prevailing  case  law,  the  insxirers' 
effort  to  single  out  PRP-owned  sites  for  less  favorable 
treatment  appears  arbitrary  and  unfair.   Congress  should  not 
tolerate  further  manipulation  of  the  percentage  categories 
established  in  the  original  bill. 
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4.   Th*  punltlv*  f««-Blilftlng  provision  should  !>• 
•lialnatad  or  mads  rociprocal 

We  vinderstand  that  under  the  Coalition  on  Superfund 
proposal,  a  PRP  that  declines  a  Fund  settlement  offer,  pursues 
litigation  with  its  insiirers  and  ultimately  obtains  a  judgment 
that  is  less  favorable  than  the  value  of  the  Fund's  settlement 
offer  must  reimburse  the  insurer  for  50  percent  of  the 
insurers'  legal  fees,  with  a  cap  equal  to  200  percent  of  the 
PRP's  own  litigation  costs. 

This  provision  is  objectionable  for  several  reasons. 
First,  this  provision  is  essentially  unworkable.   In  most 
CERCLA  insurance  litigation,  settlements  are  reached  with  some 
insurers,  money  judgments  are  entered  against  others,  and 
declaratory  relief  for  future  liabilities  is  provided  against 
others.   Because  cleanup  costs  are  often  allocated  among  many 
different  insurers,  it  would  be  extremely  difficult  to  analyze 
settlements  and  judgments  that  afford  both  monetary  and 
declaratory  relief  to  determine  whether  a  PRP's  recovery  from 
each  of  its  insurers  exceeded  the  value  of  the  Fund  settlement 
offer. 

Second,  the  fee-shifting  penalty  is  an  unwarranted 
federal  usvirpation  of  state  insurance  law.   In  many  states, 
when  policyholders  are  compelled  to  initiate  coverage 
litigation  to  obtain  the  benefits  of  their  insurance  policies. 
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they  are  awarded  attorneys'  fees  if  they  are  successful  In 
recovering  any  proceeds  from  their  insurers.   These  state  fee- 
shifting  rules  recognize  the  inherent  inequality  of  the  two 
parties  to  an  insurance  contract  at  the  point  of  claim:   one 
party  (the  policyholder)  has  already  suffered  a  loss  and  may 
be  impaired  in  its  ability  to  enforce  its  contract  rights; 
while  the  other  party  (the  insurer)  has  control  of  the  premium 
dollars  needed  to  reimburse  the  loss  and  is  in  a  position  to 
force  the  policyholder  to  incur  substantial  transaction  costs 
before  those  dollars  are  released.   By  ensuring  that  any  such 
transaction  costs  are  paid  by  the  insurer  in  the  event  that 
the  policyholder  obtains  coverage,  the  state  fee-shifting 
rules  serve  two  important  objectives:   (1)  they  provide 
incentives  for  insurers  to  comply  promptly  with  their 
contractual  obligations;  and  (2)  they  assure  that 
policyholders  who  are  forced  to  sue  their  insurers  receive  the 
full  financial  benefit  of  their  bargain.   The  200-percent  fee- 
shifting  penalty  proposed  by  the  insurers  thoroughly  undercuts 
the  scheme  of  incentives  provided  vmder  existing  state 
insurance  law. 

To  avoid  unwarranted  federal  interference  with  state 
insurance  law,  the  fee-shifting  penalties  in  the  proposal 
should  be  eliminated.   Alternatively,  if  Congress  believes 
that  the  Fund's  resolution  offers  are  not  sufficiently 
generous  and  that  some  threat  is  necessary  to  force  insureds 
to  participate,  the  penalty  should  not  exceed  10  percent  of  a 
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PRP's  award,  and  it  should  be  returned  to  the  Fund.   Finally, 
the  fee-shifting  penalty  should  also  be  reciprocal.   If  an 
insured  rejects  a  resolution  offer  and  does  better  in 
litigation,  insurance  companies  should  be  assessed  a  penalty 
that  would  be  paid  to  the  Fund. 

5.   A  purely  prospective  tax  is  unaooaptable 

We  understand  that  the  recent  agreement  between  the 
insurance  industry  and  the  Coalition  on  Superfund  would 
eliminate  the  retrospective  component  of  any  tax  used  to  fund 
the  EIRF.   Instead,  the  Fund  would  be  financed  by  a  purely 
prospective  assessment  on  gross  premiums  received  by  insurers 
during  the  life  of  the  Fund.   We  oppose  this  change  from  the 
Administrations'  original  proposal. 

An  entirely  prospective  tax  would  simply  be  passed 
along  to  business  (and  perhaps  to  the  general  public)  through 
future  premium  increases.   Since  many  Fortune  500  companies  no 
longer  purchase  liability  insurance  through  the 
property/ casual  market  (but  instead  insure  themselves  through 
various  captive  sxibsidiaries,  risk  retention  groups  and  other 
self -insurance  arrangements) ,  the  insurance  industry  would 
internalize  a  prospective  tax  primarily  by  charging  higher 
premiums  to  small  business  and  the  general  public.  A 
retrospective  tax,  in  contrast,  would  be  concentrated  on  a 
narrower  spectrum  of  insurers  tliat  issued  the  bulk  of  general 
liability  policies  to  PRPs  in  the  past.   These  insurers  would 
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have  considerable  difficulty  in  raising  future  preaiums  to 
businesses  and  constuners  without  adversely  affecting  their 
competitive  market  position.  To  prevent  the  Fund  assessment 
scheme  from  devolving  into  a  new  tax  on  small  businesses  and 
the  general  public,  the  proposed  tax  on  insurance  premiums 
should  be  predominantly,  if  not  exclusively,  retrospective. 

CONCLUSIOH 

In  conclusion,  Lockheed  believes  that  the 
Administration's  original  proposal  reflected  an  excellent 
first  attempt  at  addressing  the  difficult  problems  of 
insurance  coverage  for  retroactive  environmental  liability. 
The  Coalition  on  Superfund  proposals  to  modify  Title  VIII  of 
S.1834  unfairly  disadvantage  many  companies  seeking  to  enforce 
their  insurance  policies.  We  look  forward  to  working  with  the 
Subcommittee  to  improve  upon  the  current  proposed  Bill  to 
ensure  that  the  Insxirance  Fund  provides  a  meaningful 
alternative  for  all  parties.   Thank  you. 


WAo^Keo.oecv?* 
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Prepared  Statement  of  Patricia  Randolph  Williams 

Mr.  Chairman  and  members  of  the  subcommittee,  I  appreciate  the  opportunity  to 
appear  before  you  today  to  testify  about  the  Clinton  Administration's  Superfund 
reform  proposal,  S.  1834  and  specifically  to  examine  key  liability  provisions  that  are 
omitted  from  this  legislative  proposal. 

My  name  is  Patricia  Randolph  Williams  and  I  am  the  legislative  representative 
and  counsel  on  solid  and  hazardous  waste  issues  for  the  National  Wildlife  Federa- 
tion (NWF).  The  National  Wildlife  Federation  is  the  Nation's  largest  conservation 
education  organization.  Founded  in  1936,  the  Federation,  its  millions  of  members 
and  supporters,  and  its  affiliated  state  organizations  work  to  educate,  inspire  and 
assist  individuals  and  organizations  to  protect  natural  resources  and  the  environ- 
ment and  build  a  globally  sustainable  future. 

I  ask  that  my  full  statement  be  submitted  for  the  record.  S.  1834  is  the  first  at- 
ten\pt  to  make  the  troubled  and  beleaguered  Superfund  program  more  effective  and 
cost  efficient.  Clearly,  one  of  America's  most  critical  environmental  problems  is  the 
clean-up  of  the  thousands  of  uncontrolled  and  abandoned  hazardous  waste  sites  in 
this  country. 

While  S.  1834  focuses  on  effectively  and  efficiently  reducing  public  health  risks 
resulting  from  the  releases  of  toxics  from  hazardous  waste  sites,  the  legislation  fails 
to  address  an  equally  serious  problem — the  contamination  and  destruction  of  this 
country's  natural  resources.  Clearly,  hazardous  substance  releases  have  not  only 
threatened  public  health,  but  have  caused  substantial  injury  to  the  environment. 
Often,  these  releases  have  directly  harmed  the  ecosystem  by  disrupting  wildlife  pop- 
ulations or  causing  massive  fishkills  particularly  in  Midwestern  States.  I  urge  you 
to  add  natural  resource  damage  language  to  S.  1834  which  would  clarify  existing 
provisions  within  the  current  statute. 

As  you  know,  the  Superfund  law,  as  enacted  by  Congress  in  1980  (CERCLA)  and 
reauthorized  in  1986  (SARA),  is  supposed  to  provide  for  the  protection  and  restora- 
tion of  natural  resources  damaged  by  releases  of  hazardous  substances  into  the  envi- 
ronment.' As  administered,  however,  the  Superfund  program  has  focused  more  ex- 
clusively on  impacts  to  human  health  and  welfare  and  natural  resource  damages 
have  become  lost  and  forgotten  in  the  Superfund  quagmire. 

Agency  efforts  to  assess  and  recover  damages  for  ecological  impacts  at  Superfund 
sites  have  been,  by  most  accounts,  woefully  inadequate,  for  at  least  three  reasons; 

1.  Statutory  Barrier  to  Funding.  Title  I  of  SARA  lists  the  costs  of  assessing  injury 
to  natural  resources  as  payable  out  of  the  Superfund;  title  V  of  SARA,  meanwhile, 
specifically  prohibits  expenditures  from  the  Superfund  to  pay  for  natural  resource 
damage  assessments.  ^  Because  of  this  conflict,  agencies  are  forced  into  the  position 
of  either  (a)  seeking  assistance  from  the  responsible  parties  themselves  to  assess  nat- 
ural resource  damages  which  could  potentially  compromise  the  findings;  (b)  obtain- 
ing the  necessary  funding  from  elsewhere  in  their  operating  budgets  which  saps 
other  programs;  or  (c)  omitting  these  assessments  altogether. 

2.  Lack  of  Procedural  Guidance  Which  Confuses  the  Running  of  the  Statute  of 
Limitations.  Under  CERCLA  and  the  Clean  Water  Act,  the  Department  of  the  Inte- 
rior (DOI)  was  ultimately  made  responsible  for  standardizing  the  procedures  for  as- 
sessing natural  resource  injuries  due  to  releases  of  oil  or  hazardous  substances.^ 
Years  after  its  original  1982  deadline,  DOI  finally  issued  its  rulemaking  in  1986-87; 
these  rules,  however,  were  invalidated  in  1989  when  a  Federal  court  found  that  the 
procedures  allowed  for  illegal  undervaluation  of  resources.*  To  date,  DOI  has  failed 
to  reissue  legally  valid  damage  assessment  procedures,  which  has  made  it  difficult 
for  natural  resource  trustees  to  conduct  assessments  consistently  at  Superfund  sites 


'  The  Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  (CERCLA)  at 
42  U.S.C.  §  104(a)  authorizes  the  President  to  "act,  consistent  with  the  national  contingency 
plan,  to  remove  or  arrange  for  the  removal  of,  and  provide  for  remedial  action  .  .  .  which  the 
President  deems  necessary  to  protect  the  public  health  and  the  environment".  CERCLA 
§  104(f)(1)  further  provides  that  authorized  representatives  of  State  governments,  the  Federal 
Government,  and  Native  American  tribes  ("trustees")  can  recover  damages  for  natural  re- 
sources destroyed  or  injured  by  oil  spills  and  hazardous  substances  releases.  Monies  recovered 
for  damages  are  to  be  used  only  to  restore,  replace  or  acquire  the  equivalent  of  such  natural 

FGSOlirCG 

2  SARA,  P.L.  99-499,  §  517,  100  Stat.  1613. 

3  CERCLA  §  301(c). 

*  Ohio,  et  al.  v.  United  States  Department  of  the  Interior,  880  F.2d  432,  19  ELR  21099  (D.C.  Cir. 
1989)  (considering  Type  B  regulations)  and  Colorado,  et  al.  v.  United  States  Department  of  Interi- 
or, 880  F.2d  481,  19  ELR  21127  (D.C.  Cir.  1989)  (considering  Type  A  regulations). 
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or  for  parties  to  determine  when  the  statute  of  limitations  on  natural  resource 
damage  actions  begins  to  run. 

CERCLA  §  113(g)(1)  provides,  that  except  for  sites  listed  on  the  National  Priorities 
List  (NPL)  or  otherwise  scheduled  for  remedial  action,  an  action  for  natural  re- 
source damages  must  be  brought  within  3  years  from  whichever  of  these  events  are 
latest:  (1)  the  date  of  discovery  of  the  loss  and  its  connection  with  the  release;  or  (2) 
the  promulgation  of  natural  resource  damage  assessment  regulations  by  the  Depart- 
ment of  Interior  as  specified  under  CERCLA  §  301(c). 

It  is  difficult  if  not  impossible  to  specifically  identify  the  date  of  discovery  of  the 
loss  and  its  connection  to  the  release  to  commence  the  running  of  the  statute  of  lim- 
itations. Moreover,  the  term  "connection  to  the  release"  is  subject  to  a  variety  of 
interpretations.  Tying  the  statute  of  limitations  to  the  promulgation  of  DOI  regula- 
tions is  also  ambiguous  since  those  regulations  have  yet  to  be  promulgated  in  finali- 
ty. Despite  the  ambiguity  of  when  the  statute  of  limitations  runs  for  natural  re- 
source damage  actions,  this  same  ambiguity  was  corrected  in  the  Oil  Pollution  Act 
(OPA).^  OPA  provides  that  an  action  for  natural  resource  damages  must  be  brought 
within  3  years  from  "the  date  of  completion  of  the  natural  resource  damage  assess- 
ment." In  most  instances,  this  date  can  be  readily  identified  and  allows  the  trustee 
to  articulate  what  relief  is  sought  since  the  damage  assessment  has  been  completed. 

3.  Low  prioritization.  Assessment  and  recovery  of  natural  resource  damages  have 
not  been  made  a  sufficiently  high  priority  by  the  Federal  and  State  agencies  which 
administer  Superfund.  Even  where  possible  to  appropriate  needed  funding  and  staff- 
ing from  outside  of  the  Superfund  itself,  agencies  have  generally  not  done  so;  pre- 
sumably, they  have  found  assessing  human  impacts  challenging  enough,  without 
taking  on  ecological  impacts  as  well.  Those  natural  resource  damage  assessments 
which  have  been  conducted  have  often  been  cursory  "desktop"  procedures  instead  of 
detailed  field  investigations.  As  a  result,  agencies  have  sought  little  or  no  recovery 
of  these  damages  at  many  sites,  even  where  ecological  impacts  have  been  substan- 
tial. 

A  1988  study  by  environmental  groups  of  Records  of  Decisions  (RODs)  found  that 
in  80  percent  of  the  cases,  EPA  did  not  coordinate  natural  resource  remediation 
with  Super  fund  clean-ups.  Many  of  the  RODs  in  the  study  ignored  natural  resource 
damages  altogether  and  gave  no  indication  that  the  injuries  would  ever  be  ad- 
dressed. Because  of  the  lack  of  consideration  given  to  natural  resource  damages,  nei- 
ther EPA  nor  DOI  have  compiled  reliable  data  for  evaluating  their  assessment  and 
recovery  efforts. 

Assessments:  Areas  for  Improvement 

The  Superfund  program  needs  improved,  as  well  as  standardized,  methods  for  as- 
sessing ecological  impacts  at  contaminated  sites. 

The  effects  of  hazardous  substances  on  natural  resources  can  be  extremely  long- 
term  and  potentially  disastrous,  including  endangerment  and  loss  of  critical  species 
and  habitat,  impairment  of  ecosystem  function,  and  devastation  of  local  resource- 
based  economies.  Improving  the  methods  for  collecting  and  analyzing  data  on  eco- 
logical impacts  is  essential,  for  at  least  two  reasons: 

1.  Different  pathways.  The  pathways  to  human  and  natural  resource  contami- 
nation may  differ  greatly.  For  example,  groundwater  and  soil  quality  assess- 
ments based  on  human  exposure  criteria  may  fail  to  reveal  the  presence  of  con- 
taminated sediments  which  may  have  profound  ecological  impacts  both  on-  and 
off-site. 

2.  Different  thresholds.  Natural  resources  are  often  more  sensitive  to  some 
hazardous  substances  than  are  humans;  contaminant  levels  deemed  "safe"  for 
human  exposure  may  be  toxic  to  flora  and  fauna.  Compounding  this  threat  is 
the  process  of  bioaccumulation,  by  which  contaminants  become  increasingly 
concentrated  in  the  tissue  of  organisms  moving  upward  through  the  food  chain, 
potentially  crippling  the  ecosystem  even  where  human  health  is  not  directly  at 
risk. 

The  Valuation  Problem 

Superfund's  requirement  for  assessment  of  ecological  impacts  brings  it  into  the 
scope  of  a  larger  debate  which  has  been  ongoing  over  natural  resource  valuation — 
particularly,  how  to  gauge  "nonuse"  values  of  resources.  One  of  the  most  controver- 
sial methods  is  contingent  valuation  (CV),  which  relies  on  survey  respondents'  hypo- 
thetical "willingness  to  pay"  to  restore  or  replace  injured  resources.  CV's  most  vocal 
critics  insist  that  this  method  is  too  subjective,  and  enormously  overinflates  re- 


5  33  U.S.C.  §  2717(f)91XB). 
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source  values;  they  favor  a  more  formal  cost-benefit  analysis,  which  would  consider 
only  those  "use"  values — such  as  "market  value" — which  may  be  reliably  quantified 
in  hard  dollars. 

Formal  market  value  analysis,  however,  clearly  leads  to  gross  undervaluation  of 
natural  resources.  Natural  resource  damage  cannot  be  merely  valued  through  com- 
putation of  a  market  value  figure.  The  average  market  price  of  animal  pelts  cannot 
be  the  basis  for  assessing  restoration  costs  when  a  population  of  a  species  (and  the 
ecosystem  in  which  it  thrived)  has  been  decimated  by  a  toxic  release.  In  fact,  it  was 
precisely  this  point  that  the  court  made  in  1989  in  invalidating  DOI's  first  rulemak- 
ing on  natural  resource  damage  assessment  procedures.^ 

Some  potential  responsible  parties  (PRPs)  contend  that  natural  resource  valuation 
is  inherently  abstract  and  speculative,  and  that  natural  resource  damages  should 
therefore  be  legislatively  removed  from  Superfund.  These  PRPs  argue  that  they  face 
high  liability  already  for  identified,  quantifiable  clean-up  costs.  They  believe  that 
lumping  in  "speculative"  natural  resource  damages  is  punitive — especially  where 
Superfund's  strict  liability  standard  does  not  require  any  showing  of  fault  or  negli- 
gence by  PRPs. 

The  preceding  argument  is  unsound.  The  statutory  mandate  of  Superfund  is  pro- 
tection of  human  health  and  the  environment.  It  is  imperative  that  natural  re- 
sources are  not  excluded  or  undervalued.  Where  injury  to  natural  resources  results 
from  the  release  of  a  hazardous  substance,  the  value  of  that  natural  resource  must 
be  considered  in  its  entirety  and  not  merely  measured  by  prescribed  market  dynam- 
ics. Regardless  of  whether  site  impacts  are  ecological  or  human,  Superfund's  over- 
arching principle — protection  of  human  health  and  the  environment  cannot  be  de- 
valued simply  because  it  is  relatively  difficult  to  gauge  resource  values  and  remedial 
costs. 

CONCLUSION 

Superfund's  requirement  that  natural  resource  damages  be  assessed  and  recov- 
ered from  responsible  parties  cannot  be  met  as  long  as  trustees  are  statutorily 
denied  the  staffing  and  funding  they  need  to  perform  their  duties.  The  provision  of 
the  trust  fund  code  that  prohibits  expenditures  from  the  Superfund  to  pay  for  natu- 
ral resource  damage  assessments,  despite  the  explicit  language  to  the  contrary  in 
title  I  of  SARA,  must  be  amended. 

Elimination  of  the  ambiguity  in  the  CERCLA's  natural  resource  statute  of  limita- 
tions provision  is  necessary.  CERCLA  could  follow  the  language  of  OPA  in  that  the 
action  for  natural  resource  damages  would  be  commenced  within  3  years  following 
the  date  of  completion  of  the  natural  resource  damage  assessment,  under  CERCLA 
§  107(f)(2).  Such  a  provision  would  more  readily  define  the  statutory  limitation 
period. 

The  debate  over  valuation  of  natural  resources  is  likely  to  be  one  of  the  thornier 
problems  in  improving  natural  resource  damage  assessments  and  recovery  under 
Superfund.  There  is  no  easy  or  absolute  answer  for  translating  the  nonuse,  nonmon- 
etary values  of  natural  resources  into  hard-dollar  amounts,  and  stakeholders  are  bit- 
terly divided  over  what  bearing  this  fact  should  have  on  achieving  "fairness"  within 
Superfund's  liability  framework.  However,  it  must  be  remembered  that  valuation  is 
not  a  statutory  but  a  regulatory  issue  as  provided  by  §  301  of  CERCLA.  DOI  must 
promulgate  regulations  which  hopefully  will  provide  a  comprehensive  and  fair  valu- 
ation of  natural  resources  that  are  damaged  by  toxic  releases. 

Unless  natural  resource  damage  trustees  can  perform  assessment  and  there  is 
clarification  when  action  can  be  brought  for  destruction  of  natural  resources  under 
CERCLA,  widespread  injuries  to  the  nation's  fish,  wildlife  and  other  natural  re- 
sources from  hazardous  waste  releases  will  remain  unrestored.  If  we  are  to  protect 
our  natural  resources,  regulators  and  the  regulated  community  need  a  clear  signal 
from  Congress  that  natural  resources  are  an  important  component  of  CERCLA.  At 
this  time,  the  importance  of  protecting  our  natural  resources  has  not  been  demon- 
strated because  there  is  no  mention  of  this  issue  in  the  current  legislative  initiative 
to  reauthorize  Superfund.  We  hope  that  your  committee  will  add  natural  resource 
damage  provisions  to  the  Superfund  reform  legislation. 

Thank  you  for  your  consideration  and  for  this  opportunity  to  provide  our  views  to 
the  subcommittee. 


*  The  D.C.  Circuit  struck  down  the  Interior  Department's  rule  limiting  recovery  by  trustees  to 
the  lesser  of:  (a)  the  cost  of  restoration  or  replacing  the  equivalent  of  the  injured  resource,  or  (b) 
the  lost  use  value  of  the  resource.  Id.  at  at  880  F.2d  at  438. 
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Prepared  Statement  of  Kevin  L.  McKnight 

ALCOA  is  grateful  for  the  opportunity  to  submit  its  comments  to  this  hearing.  We 
are  particularly  glad  to  have  a  chance  to  address  concerns  about  the  operation  of 
CERCLA's  natural  resource  damages  program  ("NRD  program"). 

The  current  CERCLA  NRD  program  fails  in  its  essential  purpose  to  promote 
prompt  and  efficient  restoration  of  injured  natural  resources.  Rather,  the  current 
approach  promotes  virtually  unbounded,  totally  arbitrary  damage  liability  assess- 
ments which  threaten  the  competitiveness  of  American  industry  and  precipitate 
highly  adversarial  proceedings  where  natural  resource  trustees  tend  to  assert  enor- 
mous damages  claims  and  take  "bet  your  company"  negotiating  positions  in  at- 
tempts to  extract  large  settlements  from  industry.  The  NRD  program  is  in  urgent 
need  of  congressional  attention  and  correction. 

We  are  pleased  to  note  that  Congress  and  the  Administration  have  recognized 
that  the  current  Superfund  clean-up  program  is  matted  by  excessive  complexity  and 
delay,  which  frustrate  the  goals  of  timely  clean-up.  The  clean-up  program  imposes 
huge  and  disproportionate  transaction  costs  which  enrich  law>'ers  and  consultants, 
yet  fails  to  provide  prompt  and  adequate  remedies  for  some  of  the  nation's  most 
pressing  contaminated  waste  sites.  Congress  and  the  Administration  are  now  ad- 
dressing these  problems,  and  we  welcome  their  efforts. 

This  reform  effort  could,  however,  be  rendered  largely  meaningless  if  Congress 
does  not  also  address  the  natural  resource  damages  component  of  CERCLA.  Natural 
resource  trustees  dissatisfied  with  the  CERCLA  remedy  chosen  at  a  site  are  seeking 
to  use  their  natural  resource  damages  authority  to  advance  more  stringent,  poten- 
tially conflicting,  and  unscientific  clean-up  agendas  in  the  guise  of  "restoration." 
Absent  legislative  correction  of  this  "loophole,"  natural  resource  damages  liability 
threatens  to  swallow  up  most  of  the  gains  that  might  be  made  by  reform  of  CER- 
CLA's clean-up  program,  reintroduce  huge  transaction  costs,  and  do  serious  harm  to 
American  competitiveness.  Congress  must  act  now  to  address  the  problem  with  nat- 
ural resource  damages. 

NATURAL  RESOURCE  DAMAGES  UABILJTY  IN  PRACTICE 

When  Congress  enacted  CERCLA  in  1980,  its  primary  goal  was  to  protect  "public 
health  and  the  environment"  by  ensuring  clean-up  of  harmful  pollution.  It  imposed 
unlimited,  strict,  retroactive  liability  on  responsible  parties  to  fund  such  clean-up. 
At  the  same  time,  it  adopted  a  more  limited  system  of  natural  resource  damages 
liability.  Congress  authorized  Federal,  State  and  tribal  trustees  to  restore  injured 
public  resources.  It  also  required  potentially  responsible  parties  to  assume  financial 
responsibility  for  such  restoration,  but  imposed  limits  on  the  amount  of  such  liabil- 
ity and  on  its  retroactivity. 

ALCOA  believes  that  the  basic  objectives  of  the  NRD  program  are  sound.  We  are, 
however,  very  pessimistic  about  the  prospects  for  achieving  these  goals  without 
major  reforms  in  the  way  in  which  the  NRD  program  has  been  implemented.  In 
particular,  we  are  concerned  (1)  that  current  policy  and  practice  promote  the  use  of 
speculative  public  opinion  polling  techniques  to  assign  arbitrary  and  grossly  exag- 
gerated liabilities  that  have  nothing  to  do  with  restoring  injured  resources;  (2)  that 
bureaucratic  inefficiency  and  self-interest  threaten  to  waste  a  large  part  of  the 
amounts  recovered  and  intended  for  restoration;  (3)  that  damage  assessment  regula- 
tions issued  and  under  development  by  the  Department  of  Interior  fail  to  provide 
the  meaningful  guidance  on  trustee  damage  assessment  that  Congress  intended,  and 
fail  to  fulfill  their  function  of  ensuring  that  restoration  decisions  are  reasonable  and 
cost-effective;  and  (4)  that  the  limits  on  retroactivity  and  liability  amounts  that  Con- 
gress intended  when  it  enacted  the  CERCLA  natural  resource  damages  provisions 
have  been  wholly  disregarded.  After  discussing  these  problems,  we  will  suggest  how 
CERCLA  can  be  amended  to  remedy  them. 

1.  Speculative  Damage  Liabilities 

Far  and  away  the  most  troubling  aspect  of  the  current  NRD  program  is  trustees' 
reliance  on  highly  speculative  public  opinion  surveys  to  impose  potentially  enor- 
mous liabilities  for  asserted  injury  to  "non-use"  natural  resource  values.  The  pur- 
pose of  natural  resource  damages  liability  is  to  restore  injured  natural  resources. 
This  purpose  is  made  clear  by  the  requirement  that  all  damage  recoveries  be  spent 
solely  to  restore,  replace,  or  acquire  the  equivalent  of  the  injured  resource.  Nonethe- 
less, trustees  have  sought  to  recover  not  only  the  costs  of  making  the  environment 
whole  and  damages  associated  with  the  impairment  of  the  public's  ability  to  use  the 
resource  before  restoration  is  accomplished,  but  also  damages  for  so  called  "non- 
use"  value. 
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Non-use  value  is  generally  described  as  the  monetary  value  people  may  assign  to 
a  given  resource  that  they  do  not  actually  use  (e.  g.,  the  potential  value  of  the  re- 
source's existence  per  se;  the  potential  value  of  having  the  option  to  use  the  re- 
source in  the  future,  quite  apart  from  any  actual  present  use;  and  the  potential  "be- 
quest" value  of  preserving  a  resource  for  use  by  future  generations). 

We  do  not  deny  that  people  may  enjoy  public  natural  resources  they  do  not  per- 
sonally use  and  that  they  may  feel  some  loss  if  those  resources  are  destroyed.  The 
Nation  cherishes  the  unique,  beautiful  and  remarkable  aspects  of  its  heritage  for 
reasons  that  go  beyond  their  current  use.  That  is  why  Congress  has  imposed  strict 
regulations  on  activities  that  may  threaten  environmental  harm  to  such  resources, 
authorized  vigorous  enforcement  programs,  and  provided  that,  where  injury  occurs, 
those  responsible  must  remove  pollution  and  restore  the  resource.  But  Federal  and 
State  natural  resource  trustee  agencies  go  even  further  and  attempt  to  project  a 
monetary  value  associated  with  the  non-use  component  of  a  natural  resource  in 
order  to  impose  enormous  liabilities  over  and  above  costs  of  compliance  with  regula- 
tory measures  and  liability  for  clean-up  and  restoration. 

It  is  impossible  to  accurately,  reliably,  and  objectively  quantify  the  non-use  com- 
ponent of  a  resource.  The  only  way  suggested  by  advocates  of  non-use  value  recov- 
ery is  to  use  a  public  opinion  polling  technique — known  as  the  "contingent  valu- 
ation methodology" — in  which  randomly  selected  members  of  the  public  are  asked 
hypothetically  how  much  money  they  would  be  willing  to  pay  to  preserve  a  given 
resource  even  if  they  never  used  it.  After  eliciting  responses  from  a  few  hundred  or 
thousand  people  in  shopping  malls,  through  the  mails,  or  over  the  phone,  the  con- 
sultants who  conduct  the  surveys  take  the  average  dollar  response  and  multiply  it 
by  whatever  they  consider  to  be  the  relevant  population — maybe  the  State  in  which 
the  resource  is  located,  maybe  the  whole  United  States — and  call  the  result  the 
"non-use  value"  of  the  resource. 

This  approach  generates  grossly  inflated  figures.  For  example,  one  survey  at- 
tempted to  measure  the  "nonuse"  value  in  preserving  the  whooping  crane,  resulting 
in  a  "best  estimate"  of  $32  billion  per  year,  based  on  the  responses  of  741  respond- 
ents to  a  questionnaire  sent  to  2,600  individuals.  By  contrast,  annual  giving  in  the 
United  States  to  all  environmental  charities  amounted  to  only  $2.5  billion  in  1991. 
This  disparity  illustrates  one  of  the  fundamental  problems  with  the  CVM:  survey 
respondents  never  have  to  back  up  their  responses  to  hypothetical  willingness-to-pay 
questions  with  real  money.  Thus  their  responses  bear  no  relation  to  what  they 
would  actually  pay  to  preserve  the  non-use  component  of  a  specific  resource. 

Moreover,  the  average  member  of  the  public  may  never  have  heard  of  the  re- 
source— such  as  a  particular  subspecies  of  gull — that  they  are  asked  to  value.  (Only 
a  very  small  percentage  of  the  U.S.  population  was  aware  of  the  existence  of  Prince 
William  Sound  before  the  Exxon  Valdez  oil  spill.)  Asked  in  a  shopping  mall  to  place 
a  hypothetical  dollar  figure  on  the  non-use  value  of  something  that  they  have  never 
heard  of,  many  people  will  respond  with  the  first  number  that  comes  to  mind  and 
move  on.  Others,  realizing  that  the  question  is  purely  hypothetical  and  perhaps 
wanting  to  express  a  generalized  concern  for  the  environment,  will  respond  with  a 
generous-sounding  figure.  The  most  sophisticated  respondents  will  realize  that  the 
purpose  is  to  ascertain  how  much  someone  else  should  pay,  and  therefore  be  gener- 
ous with  someone  else's  money. 

In  a  great  many  cases,  it  has  also  been  shown  that  these  surveys  generate  results 
that  are  simply  random:  in  some  cases,  huge  variations  depending  on  the  tone  or 
the  precise  wording  adopted  by  the  interviewers;  in  other  cases,  failure  to  attach  a 
higher  value  to  a  large  quantity  of  a  resource  than  to  a  small  quantity.  For  exam- 
ple, a  study  has  shown  that  people  say  that  they  would  pay  the  same  amount  to 
protect  2,000  birds  as  they  would  to  protect  20,000,  or  200,000  birds. 

The  potential  of  contingent  valuation  methodology  eventually  to  produce  reliable 
measures  of  non-use  value  is  hotly  debated.  Advocates  of  contingent  valuation  meth- 
odology concede  its  defects,  but  claim  that  economists  can  some  day  improve  this 
application  of  the  method  to  the  point  that  it  can  yield  reliable  results.  Panels  of 
distinguished  economists  have  been  convened  by  the  Environmental  Protection 
Agency  and  the  Natural  Oceanic  and  Atmospheric  Administration  to  assess  the  reli- 
ability of  this  methodology.  While  differing  somewhat  in  their  assessments,  both 
panels  agreed  that  not  a  single  one  of  the  numerous  contingent  valuation  surveys  of 
non-use  value  done  over  the  past  dozen  years  meets  minimum  standards  of  validity 
and  reliability.  Nonetheless,  trustee  agencies  are  seeking  billions  of  dollars  in  dam- 
ages on  the  basis  of  such  studies. 

Promoting  the  experimental,  case-by-case  development  and  use  of  CVM  also  gen- 
erates enormous  transaction  costs  and  delays.  Even  basic — and  still  unreliable — sur- 
veys can  cost  a  million  dollars  or  more  and  take  a  long  time  to  design  and  complete. 
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Each  party  may  commission  its  own  studies  and  reviews  and  employ  its  own  experts 
to  explain  to  a  factfinder  whether  a  particular  CVM  study  has  at  last  overcome  the 
reliability  barriers  to  admissibility  and  why  its  figures  are  correct  and  those  of  op- 
posing parties  are  wrong.  Imposing  major  liabilities  through  such  a  process  is  no 
better  than  rolling  dice  to  determine  damages,  yet  it  is  enormously  more  expensive, 
cumbersome,  and  time-consuming,  precluding  accomplishment  of  the  primary  objec- 
tive of  prompt  restoration. 

It  has  sometimes  been  argued  that  liability  for  non-use  values  is  necessary  to 
make  the  public  whole  for  natural  resource  damages,  and  that  since  contingent 
valuation  surveys  are  the  only  method  potentially  available  to  measure  non-use 
values,  they  must  be  used  to  impose  damages.  This  argument  is  wrong  on  several 
counts.  Justice  forbids  the  use  of  random,  arbitrary  means  of  imposing  liability, 
even  though  the  cause  be  noble.  More  fundamentally,  recovery-  for  asserted  non-use 
values  is  not  necessary  to  make  the  public  whole.  That  is  accomplished  by  making 
the  injured  environment  "whole"  through  restoration,  and  providing  compensation 
for  any  interim  impairment  of  the  public's  use  of  the  resource.  Non-use  values  focus 
on  long-term  preservation  of  natural  resources.  This  goal  is  already  satisfied  by  res- 
toration of  a  resource.  The  public's  interest  in  resource  preservation  is  also  protect- 
ed by  the  extensive  array  of  pollution  prevention  and  control  regulations  that 
impose  extensive  compliance  costs  on  American  industry.  To  impose  huge,  addition- 
al liabilities  on  the  basis  of  hypothetical  surveys  at  shopping  malls  is  simply  puni- 
tive, and  amounts  to  double  recovery,  which  SARA  was  supposed  to  prevent. 

Finally,  basing  liability  on  CVM  surveys  creates  bad  incentives.  Public  trustees 
and  industry  alike  are  forced  to  focus  on  non-use  damage  assessments.  "Trustees  feel 
compelled  to  pursue  this  component  of  potential  damages,  which  may  generate  a 
huge  surplus  recovery.  Industry  is  compelled  to  dedicate  resources  to  combating  this 
enormous,  speculative  liability.  The  inevitable  result  is  protracted  controversy,  very 
high  transaction  costs,  and  diversion  of  energies  and  resources  from  the  basic  objec- 
tive of  timely  restoration. 

Accordingly,  we  urge  that  Congress  amend  CERCLA  to  prohibit  natural  resource 
damages  for  asserted  injury  to  non-use  values  unless  and  until  economists  have 
demonstrated  that,  in  practice,  contingent  valuation  methodology  can  produce  reli- 
able results.  Following  the  precedent  of  section  112(o)  of  the  Clean  Air  Act  Amend- 
ments of  1990,  Congress  may  wish  to  commission  an  appropriate  independent  group 
such  as  EPA's  Science  Advisory  Board  or  the  National  Academy  of  Sciences  to 
assess  continuing  academic  research  concerning  the  application  and  reliability  of 
CVM,  to  review  the  propriety  of  including  non-use  values  in  natural  resource 
damage  assessments,  and  to  then  report  back  to  Congress  with  the  results  of  that 
study. 

2.  Overreaching  and  Overlapping  Bureaucracy 

The  current  NED  program  creates  excessive  opportunities  and  incentives  for  bu- 
reaucratic aggrandizement  and  waste.  CERCLA  authorizes  trustees  to  spend  recov- 
eries without  further  legislative  authorization  or  appropriation.  Natural  resource 
damages  thus  represent  off-budget  revenues  for  trustee  agencies,  which  they  can 
expend  without  the  discipline  of  congressional  scrutiny  in  the  budget  process.  The 
Department  of  Interior's  damage  assessment  regulations  expressly  permit  trustees 
to  allocate  general  overheads  to  natural  resource  damage  recoveries.  This  makes  it 
practically  impossible  to  ensure  that  liability  reflects  the  costs  of  restoring  a  given 
resource,  and  encourages  trustee  agencies  to  assert  large  damage  claims  in  order  to 
cover  their  general  operations. 

The  dangers  of  this  carte  blanche  for  bureaucracy  came  to  light  in  the  aftermath 
of  the  Exxon  Valdez  case.  The  General  Accounting  Office's  study  of  the  trustees' 
conduct  of  that  case  revealed  that  the  three  Federal  trustees  and  the  three  State 
trustees  have  spent  extremely  large  sums  to  reimburse  themselves  for  damage  as- 
sessment and  administration  costs.  Moreover,  GAO  found  additional  reasons  to 
doubt  the  trustees'  objectivity  and  ability  in  carrying  out  restoration.  It  found  that: 
the  same  agencies  which  proposed  assessment  and  restoration  projects  were  respon- 
sible for  reviewing,  approving  and  carrying  out  those  projects;  there  was  no  perma- 
nent, full-time  coordinating  executive  director;  meaningful  public  participation  and 
scientific  viewpoints  were  not  Eilways  sought;  financial  audits  and  program  reviews 
had  not  been  conducted,  leaving  no  means  of  ensuring  the  propriety  of  $150  million 
already  spent  or  approved  for  trustee  activities;  many  of  the  current  projects  lack  a 
clear  link  to  either  the  restoration  plan  or  the  consequences  of  the  oil  spill;  many 
projects  appeared  to  duplicate  obligations  that  agencies  were  already  required  by 
law  to  perform;  most  of  the  project  reports  were  failing  scientific  reviews;  and  offi- 
cials were  incurring  high  travel  costs.  See  U.S.  General  Accounting  Office,  Natural 
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Resources  Restoration:  Use  of  Exxon  Valdez  Oil  Spill  Settlement  Funds,  GAO/ 
RCED-93-206BR,  at  3,  25-27,  30-33  (August  1993). 

Trustee  bureaucracies  have  just  begun  to  appreciate  that  the  existing  NRD  pro- 
gram is  a  potentially  limitless  revenue  source  whose  proceeds  can  be  used  to  supH 
port  or  expand  their  base  operations.  The  pursuit  of  revenues  in  the  form  of  natural 
resource  damages  has  led  to  "eco-imperialism,"  as  Federal  and  State  government 
agencies  have  used  CERCLA's  open-ended  definition  of  public  natural  resources  to 
assert  trusteeship  over  a  wide  range  of  ostensibly  private  resources  in  order  to  in- 
crease the  potential  for  damages.  It  has  encouraged  different  Federal  and  State 
trustee  agencies  to  assert  trusteeship  over  the  same  resource,  leading  to  confusion, 
higher  administrative  costs,  and  delay. 

This  pattern  will  complicate  the  problems  of  coordinating  the  CERCLA  clean-up 
program  and  the  NRD  program.  As  trustee  agencies  increasingly  pursue  natural  re- 
source damage  claims,  the  typical  Superfund  site  is  likely  to  be  subject  not  only  to 
EPA  and  State  clean-up  jurisdiction,  but  also  to  the  jurisdiction  of  at  least  one  and 
often  several  natural  resource  trustees.  Natural  resource  restoration  and  clean-up 
by  different  agencies  may,  absent  safeguards,  be  duplicative  or  mutually  obstructive, 
resulting  in  significant  waste  and  delay.  The  current  statutory  provisions  defining 
the  scope  of  trusteeship  are  unclear,  and  present  the  prospect  of  unproductive  turf 
disputes  between  Federal,  State  and  tribal  trustees.  Potentially  responsible  parties 
will  have  to  negotiate  releases  from  multiple  potential  trustees,  escalating  transac- 
tion costs  and  potential  holdout  problems. 

The  lack  of  effective  coordination  between  different  government  agencies  under 
the  clean-up  and  NRD  programs  threatens  to  vitiate  current  proposals  to  establish 
more  realistic  and  cost-effective  Superfund  clean-up  standards.  Suppose  EPA  is  au- 
thorized and  encouraged  to  require  something  less  than  total  elimination  of  all  con- 
tamination where  appropriate  at  a  given  site.  Under  the  current  NRD  program. 
State  natural  resource  trustees,  however,  would  still  be  free  to  require  elimination 
of  any  residual  contamination  by  asserting  natural  resource  damage  liability.  One 
recent  case  in  Pennsylvania  provides  a  compelling  example  of  State  trustees'  grow- 
ing awareness  and  use  of  this  "loophole."  As  U.S.  EPA  and  the  responsible  parties — 
including  Alcoa  and  the  United  States — were  nearing  completion  of  a  $30  million 
settlement  to  implement  a  groundwater  remedy  deemed  to  be  protective  of  human 
health  and  the  environment  at  a  privately  owned,  waste  oil  reclamation  site,  the 
State  trustee  moved  to  intervene  seeking  over  $550  million  in  natural  resource  dam- 
ages. This  figure  allegedly  is  what  would  be  required  to  eliminate  all  residual  con- 
tamination to  the  groundwater.  Cases  such  as  this  clearly  demonstrate  that  efforts 
to  fix  the  Superfund  clean-up  program  are  in  danger  of  being  undone  unless  Con- 
gress also  addresses  the  parallel  NRD  program.  Moreover,  it  also  illustrates  that 
Federal  government  agencies  are  subject  to  enormous  liabilities  for  natural  resource 
damages  which  will  eventually  be  payed  for  by  the  hard-pressed  taxpayer. 

There  are  a  number  of  ways  that  Congress  could  appropriately  address  these 
problems,  including  reassertion  of  budgetary  supervision  over  damage  recoveries,  re- 
quiring designation  of  a  lead  natural  resource  trustee,  and  prohibiting  duplicative 
or  conflicting  clean-up  and  restoration  requirements.  But  the  most  important  step 
that  Congress  can  take  to  prevent  bureaucratic  overreaching  and  waste  is  to  reject 
proposals  for  funding  trustee  damage  assessments  out  of  the  Superfund.  Opening  up 
this  funding  source  would  enable  trustees  to  spend  hundreds  of  millions  of  scarce 
taxpayer  dollars  on  contingent  valuation  studies  and  other  speculative  elements  of 
potential  natural  resource  damage  claims,  to  the  detriment  of  fundamental  clean-up 
goals.  The  natural  resource  damage  assessment  regulations  adopted  by  Interior 
impose  virtually  no  meaningful  limits  on  such  expenditures.  For  example,  damage 
assessment  expenditures  are  "reasonable"  if  they  have  the  potential  to  obtain  a  re- 
covery equal  to  the  amount  expended  by  the  trustee  agency  in  attempting  to  estab- 
lish it.  Moreover,  the  assessment  process  would  in  many  respects  duplicate  the 
clean-up  assessment  and  implementation  process,  also  being  funded  by  Superfund. 
This  process  will  force  private  parties  to  spend  equal  or  greater  amounts  to  defend 
claims  by  trustee  agencies,  who  are  using  the  threat  of  open-ended  "non-use" 
damage  liability  to  coerce  settlements.  Funding  of  natural  resource  damage  assess- 
ments out  of  Superfund  would  eliminate  the  constraints  that  the  budget  process 
now  asserts  over  trustee  pursuit  of  speculative  claims,  and  would  greatly  exacerbate 
the  problems  with  the  current  NRD  program.  Congress  should  stick  to  the  decision 
it  made  in  1986  in  SARA,  when  it  repealed  the  limited  authority  which  CERCLA 
originally  had  given  to  trustees  to  tap  Superfund  moneys. 
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3.  The  Department  of  Interior's  Failure  to  Ensure  Sensible,  Cost-Effective  Restoration 
Decisions 

CERCLA  section  301(c)  authorizes  the  Department  of  Interior  to  issue  regulations 
to  guide  natural  resource  damage  assessments  by  trustees.  Section  107(f)(2)(C)  af- 
fords assessments  conducted  in  compliance  with  those  regulations  a  presumption  of 
accuracy.  In  enacting  these  provisions,  Congress  clearly  expected  that  Interior 
would  establish  meaningful  standards  that  would  ensure  sound  damage  assessment 
and  restoration  decisions  by  trustees.  Strong  guidance  from  Interior  could  reduce 
costly,  divisive  case-by-case  litigation  in  court  over  the  validity  of  particular  trustee 
damage  assessments.  But  the  damage  assessment  regulations  recently  issued  by  In- 
terior abdicate  this  responsibility.  By  failing  to  provide  effective  guidance  to  trust- 
ees, they  invite  wasteful,  excessively  costly  and  time-consuming  restoration  deci- 
sions, and  will  spawn  substantial  court  disputes  over  damage  assessments. 

Congress  provided  trustees  with  flexibility  in  restoration  decisions  by  providing 
that  recoveries  may  be  spent  either  to  restore,  replace,  or  acquire  the  equivalent  of 
an  injured  natural  resource.  It  evidently  intended  that  trustees  use  this  flexibility  to 
ensure  that  recoveries  are  used  to  restore  the  resource  uses  formerly  enjoyed  by  the 
public  through  means  that  are  reasonable  and  cost-effective.  For  example,  a  given 
wetland  area  enjoyed  by  the  public  may  have  been  polluted.  Pursuant  to  CERCLA, 
the  pollution  is  cleaned  up  to  the  point  where  public  health  and  the  surrounding 
environment  are  fully  protected,  but  it  is  not  possible  to  return  the  wetland  to  its 
original,  pre-release  condition  without  further  enormous  expenditures  to  remove  re- 
maining low-level  pollution  residuals.  A  similar,  nearby  private  wetland  in  pristine 
condition  that  is  slated  for  development  may  be  acquired  and  preserved  at  far  lower 
cost  that  provides  all  of  the  benefits  to  the  public  of  the  first  wetland.  Yet  environ- 
rnentalists  have  demanded  that  the  original  wetland  be  returned  to  the  exact  condi- 
tion that  it  was  in  prior  to  the  pollution,  despite  the  enormous  extra  cost  of  doing 
so.  Interior's  regulations  authorize  a  trustee  agency  discretion  to  pursue  this  costly 
and  pointless  alternative. 

Interior  has  expressly  refused  to  adopt  meaningful  constraints  on  the  amount  of 
restoration  costs  that  may  be  imposed,  squarely  rejecting  the  principle  that  restora- 
tion costs  which  are  "wholly  disproportionate"  to  the  value  of  a  resource  should  not 
be  allowed.  The  regulations  provide  an  open  invitation  for  trustee  agencies  to  adopt 
extensive  "gold-plated"  restoration  projects,  and  obtain  large  "indirect  cost"  recov- 
eries for  their  own  use.  The  Department  has  thus  left  trustees  free  to  do  precisely 
what  congressional  budget  review  requires,  and  what  judicial  scrutiny  of  private 
damage  claims  is  designed  to  prevent:  spend  money  irresponsibly  in  the  knowledge 
that  the  money  is  someone  else's  and  that  they  will  not  be  held  publicly  accounta- 
ble. As  a  result,  excessive  and  wasteful  claims  are  likely,  leading  to  costly  and  cum- 
bersome litigation  over  these  claims,  the  very  result  that  Congress  hoped  to  mini- 
mize when  it  mandated  the  issuance  of  damage  assessment  regulations. 

In  this  and  other  respects.  Interior  has  defaulted  on  its  obligation  to  ensure  that 
damage  assessment  and  restoration  are  conducted  responsibly.  This  pattern  of  fail- 
ure may  reflect  the  fact  that  Interior  is  itself  an  important  natural  resource  trustee, 
and  may  therefore  be  reluctant  to  impose  standards  that  might  limit  its  own  ability 
to  obtain  natural  resource  damages.  Whatever  the  reason  for  Interior's  defaults. 
Congress  must  step  in.  At  a  minimum,  it  should  make  clear  that  efforts  to  replicate 
the  exact  pre-injury  physical  and  biological  condition  of  the  resource  are  not  appro- 
priate, that  restoration  objectives  must  be  reasonable  in  relation  to  the  public  uses 
of  the  resource,  and  that  the  most  cost-effective  means  of  achieving  those  objectives 
must  be  chosen. 

4.  The  Subversion  of  Congress'  Intended  Constraints  on  Liability 

In  enacting  CERCLA,  Congress  gave  priority  to  clean-up,  in  order  to  ensure  that 
scarce  resources  are  spent  on  remedying  pollution  to  the  point  where  human  health 
and  the  environment  are  protected.  Congress  authorized  natural  resource  damage 
liability  in  addition  to  clean-up  liability,  but  accorded  restoration  a  lower  priority. 
This  difference  in  priorities  is  reflected  in  various  provisions  of  CERCLA,  most  nota- 
bly the  limitations  on  retroactive  liability  for  natural  resource  damages  and  the  lim- 
itations on  the  total  amount  of  such  damages  at  a  given  location.  Both  of  these  limi- 
tations have  been  disregarded  by  trustee  agencies,  and  in  some  cases  by  courts  as 
well.  Congress  must  act  to  clarify  these  limitations. 

When  it  first  enacted  CERCLA,  Congress  provided  that  there  would  be  no  liability 
where  the  natural  resource  "damages  and  the  release  of  a  hazardous  substance  ' 
which  caused  those  damages  "occurred  wholly  before  December  11,  1980."  This  limi- 
tation on  retroactivity  is,  we  believe,  all  the  more  salutary  in  light  of  the  fact  that 
retroactive  liability  under  CERCLA  does  not  directly  serve  a  deterrent  function  and 
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creates  grave  problems  of  uninsurability  and  endless  litigation.  Arguably,  the  need 
to  fund  clean-up  in  order  to  prevent  current  threats  to  public  health  and  the  envi- 
ronment may,  as  a  matter  of  public  policy,  justify  the  extraordinary  measure  of  ret- 
roactive imposition  of  unlimited  strict  liability.  However,  natural  resource  damage 
liability  is  payable  after  and  in  addition  to  clean-up  liability.  The  NRD  program 
therefore  lacks  compelling  policy  justification  for  retroactivity. 

Nonetheless,  at  the  urging  of  trustee  agencies,  the  Department  of  Justice  has  per- 
suaded several  courts  to  interpret  "release"  as  including  any  continued  seepage  in 
the  ground  of  substances  that  were  deposited  decades  ago  and  have  long  since  left 
the  control  of  the  parties  charged  with  liability.  On  this  reading,  a  defendant  may 
be  liable  for  damages  stretching  back  to,  say,  1940,  when  substances  may  have  been 
accidentally  discharged  or  where  the  discharge  was  wholly  legal  and  in  fact  consid- 
ered best  practice  at  that  time,  so  long  as  some  release,  and  accompanying  damage, 
has  occurred  after  1980.  Another  court  went  even  further  at  the  Government's 
urging,  holding  that  "damages"  refers  to  accrued  liability,  rather  than  to  actual 
injury  to  natural  resources.  On  this  reading,  so  long  as  restoration  costs  are  in- 
curred after  1980,  the  statute  of  limitations  does  not  apply.  Since  all  restoration 
costs  incurred  pursuant  to  CERCLA  have,  by  definition,  been  incurred  after 
CERCLA  came  into  force,  this  interpretation  would  render  the  statute  of  limitations 
meaningless. 

Accordingly,  under  the  interpretations  of  CERCLA's  existing  language  currently 
being  advanced  by  the  government  and  courts,  all  historical  (pre-CERCLA)  natural 
resource  injuries  are  subject  to  damage  liability  and  no  potentially  responsible  party 
can  have  any  certainty  that  unknown  and  unpreventable  processes  are  not  creating 
potentially  enormous  retroactive  liability  for  it.  This  completely  destroys  the  respite 
that  Congress  evidently  intended  to  create  for  the  natural  resource  damage  compo- 
nent of  Superfund  liability. 

In  addition  to  the  problem  of  retroactivity,  confusion  over  the  definition  of  re- 
lease" under  CERCLA  threatens  to  undermine  the  liability  cap  adopted  by  Congress 
in  order  to  prevent  grossly  excessive  and  punitive  liabilities.  In  enacting  section 
107(c)(1)(D),  Congress  evidently  intended  to  limit  the  total  of  natural  resource  dam- 
ages liability  resulting  from  one  or  more  releases  of  hazardous  substances  to  $50 
million  for  the  entire  location  affected  by  such  releases.  $50  million  per  location  af- 
fected is  an  ample  sum,  considering  that  natural  resource  damage  liability  must  be 
paid  on  top  of  clean-up  liability,  which  is  not  subject  to  any  caps.  However,  trustees 
are  now  bringing  litigation  asserting  that  this  huge  figure  is  a  "per  release"  figure, 
with  "release"  being  interpreted  as  any  degree  of  seepage.  At  the  extreme,  this  in- 
terpretation suggests  liability  of  up  to  $50  million  per  inch  or  hour  of  seepage  of  a 
hazardous  substance  underground.  Clearly,  such  an  interpretation  guts  Congress' 
objective  of  imposing  meaningful  limitations  on  liability.  This  issue  should  be  par- 
ticularly troubling  to  Congress  since,  if  the  trustee  agencies'  approach  is  allowed  to 
stand.  Congressional  efforts  to  reform  the  clean-up  program  to  limit  its  runaway 
costs  will  be  swamped'  by  potentially  unlimited  natural  resource  damage  liability. 

CONCLUSION 

The  full  potential— including  the  potentially  devastating  excesses — of  natural  re- 
source damage  liability  under  CERCLA  has  only  recently  become  apparent.  The 
number  of  natural  resource  damage  cases  is  rising  rapidly.  Federal  and  State  trust- 
ees are  now  scrambling  to  assert  claims.  An  explosion  of  litigation  in  the  area  is 
widely  expected. 

The  basic  concept  of  the  natural  resource  damages  program  is  sound.  However, 
given  self-interested  trustee  pursuit  of  highly  speculative  claims,  and  grave  uncer- 
tainty over  a  range  of  legal  issues  created  by  the  existing  legislation,  the  program 
presents  the  practical  prospect  of  devastating  and  unpredictable  liabilities,  entailing 
huge  litigation  and  insurance-related  transaction  costs.  No  other  country  has  a  li- 
ability program  comparable  to  CERCLA's  NRD  program.  Absent  urgent  and  effec- 
tive action  by  Congress  to  clarify  its  intent,  eliminate  speculative  claims,  and  reim- 
pose  sensible  limits  on  liability,  the  NRD  program  threatens  to  gravely  impair  U.S. 
industrial  competitiveness.  Given  other  pressing  social  and  environmental  needs, 
this  country  cannot  afford  to  be  wasting  scarce  resources  in  this  manner. 

Beneficial  reforms  in  other  areas  of  CERCLA  will  be  undercut  if  the  existing  NRD 
program  is  left  in  place.  While  Congress  strives  to  prevent  wasteful  "gold-plating"  of 
clean-ups,  a  wide  variety  of  Federal,  State  and  other  trustees  have  various  institu- 
tional incentives  to  seek  precisely  the  same  outcome  under  the  rubric  of  natural  re- 
source restoration.  And  while  Congress  strives  to  create  predictability  and  rational- 
ity in  the  Superfund  insurance  system,  the  continuing  threat  of  unpredictable  and 
practically  unlimited  natural  resource  damage  claims  will  sabotage  that  effort. 
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What  insurer  will  agree  to  underwrite  large  sums  in  connection  with  reform  of  the 
clean-up  system  if  it  faces  continuing  exposure  under  existing  policies  for  enormous 
natural  resource  damage  liabilities  at  the  same  site? 

Natural  resource  damage  liability  needs  to  be  reformed.  As  currently  implement- 
ed, it  is  hugely  wasteful.  Bureaucratic  incentives  and  uncertainty  over  "non-use" 
damage  liability  encourage  the  assertion  of  speculative  claims  for  huge  amounts, 
generating  enormous  transaction  costs  and  delays.  Under  the  Department  of  Interi- 
or's regulations,  there  are  no  or  inadequate  constraints  on  the  use  of  unproven  as- 
sessment methodologies  and  no  requirements  of  reasonableness  or  cost-effectiveness 
in  selection  of  restoration  alternatives.  On  the  other  side,  potentially  responsible 
parties  face  immensely  uncertain  and  potentially  limitless  liabilities.  They  must 
typically  deal  with  multiple  potential  trustees,  in  addition  to  the  EPA,  before  they 
can  reach  a  settlement.  There  is  no  reliable  mechanism  for  coordinating  the  differ- 
ent clean-up  and  restoration  programs.  Given  the  high  stakes  and  these  institution- 
al difficulties,  wasteful  litigation  is  inevitable,  as  is  the  failure  to  achieve  timely  res- 
toration. 

Congress  should  put  a  hold  on  speculative  non-use  damage  claims  unless  and  until 
the  validity  and  reliability  of  contingent  valuation  methodology  is  established.  It 
should  take  steps  to  prevent  extravagant  and  wasteful  restoration  decisions  by  re- 
quiring that  restoration  projects  be  reasonable  and  cost-effective.  It  should  refuse  to 
allow  trustee  agencies  to  tap  the  scarce  Superfund  monies  available  for  clean-up  in 
their  pursuit  of  additional  revenues. 

Congress  should  also  clarify  the  limitations  on  natural  resource  damage  liability 
that  it  evidently  intended  in  originally  enacting  CERCLA.  Superfund  clean-up  liabil- 
ity deals  with  ongoing  threats  to  the  environment  and  to  public  health;  as  such,  a 
degree  of  retroactivity  in  the  clean-up  program  is  arguably  justified  to  cope  with 
current  threats.  Natural  resource  damage  liability  is  an  additional  liability,  payable 
after  and  in  addition  to  money  spent  remedying  situations  that  would  have  caused 
ongoing  threats  to  health  and  the  environment,  and  thus  does  not  justify  retroactive 
imposition  of  unlimited  strict  liability. 

Unless  the  current  NRD  program  is  fixed,  it  will  produce  a  huge  flow  of  income 
for  lawyers  and  consultants,  profound  harm  to  American  competitiveness,  and  very 
doubtful  benefit  to  the  environment.  We  hope  that  our  comments  and  suggestions 
may  be  of  some  help  to  Congress  in  attempting  to  avoid  this  prospect  and  return  to 
the  basic,  laudable  objectives  of  CERCLA. 


Prepared  Statement  of  Kevin  Gover 

Mr.  Chairman,  members  of  the  committee,  my  name  is  Kevin  Gover.  I  appear 
today  on  behalf  of  the  Campo  Band  of  Mission  Indians  in  California,  the  Shoshone 
Indian  Tribe  of  the  Wind  River  Reservation  in  Wyoming,  and  the  Pueblo  of  Pojoa- 
que  in  New  Mexico.  I  am  grateful  for  the  opportunity  to  testify  on  the  impact  on 
Indian  tribes  of  the  Superfund  Reform  Act  of  1994. 

As  a  very  brief  preface  to  my  comments,  I  want  the  record  to  reflect  what  you, 
Mr.  Chairman  and  members  of  the  committee,  already  know.  Until  1986,  when  Con- 
gress passed  the  tribal  amendments  included  in  SARA,*  Indian  tribes  had  been  ex- 
cluded entirely  from  the  Federal  environmental  regulatory  scheme.  As  a  result, 
while  States  were  inundated  with  Federal  funds  and  technical  assistance  to  begin 
the  job  of  cleaning  up  the  toxic  messes  within  their  borders,  Indian  tribes  were  left 
with  neither  the  assistance  nor,  frankly,  any  apparent  Federal  interest  in  cleaning 
up  equally  unhealthy  conditions  rampant  in  Indian  country.  This  situation  was  not 
without  its  irony,  as  the  environmental  contamination  in  Indian  country  arose  not 
from  any  conduct  or  neglect  by  the  tribal  people  themselves,  but  from  the  activities 
of  outsiders  whose  business  on  tribal  land  was  encouraged  by  the  Federal  Govern- 
ment, and  whose  profits  left  the  reservations  as  quickly  and  implacably  as  their  haz- 
ardous wastes  accumulated  and  remained  there. 

In  an  effort  by  the  United  States  to  remedy  its  neglect  of  its  trust  responsibilities 
with  respect  to  the  environmental  scarring  and  healing  of  tribal  lands.  Congress  in 
1986  conferred  on  Indian  tribes  many  of  the  benefits  of  Superfund's  financial  and 
technical  assistance.  At  the  same  time,  Congress  made  the  conscious  and  eminently 
sound  judgment  that,  given  the  history  of  Federal  environmental  regulation  on 
tribal  land,  it  would  be  unjust  and  inappropriate  to  hold  Indian  tribes  liable  under 
the  Act  as  potentially  responsible  parties.  Instead,  the  United  States  was  made  re- 


'  P.L.  96-510,  Title  I,  §  126,  as  added  P.L.  99-499,  Title  11,  §  207(e),  October  17,  1986,  100  Stat. 
1706,  42  U.S.C.  §  9626(a). 
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sponsible  for  response  actions  on  tribal  land,  and  that  allocation  of  responsibility 
appears  to  be  working  well. 

The  bill  before  the  committee  today  preserves  the  sound  judgment  to  hold  Indian 
tribes  free  from  liability  for  hazardous  wastes  that  never  were  or  could  have  been  of 
their  making.  In  addition,  the  bill  introduces  two  major  provisions  that  expand  the 
remediation  and  enforcement  roles  of  the  States.  We  strongly  support  the  approach 
taken  by  those  two  provisions,  which  grant  to  Indian  tribes  the  same  opportunities 
and  responsibilities  as  are  granted  to  the  States.  This  treatment  is  consistent  with 
the  1986  tribal  amendments  to  SARA,  which  mandated  that  tribes  "be  afforded  sub- 
stantially the  same  treatment  as  a  State"  with  resect  to  specific  provisions  of  the 
Act.  It  is  also  consistent  with  the  Environmental  Protection  Agency's  Indian  Policy, 
which  recognizes  that  the  tribes  should  be  the  primary  decision  makers  and  enforc- 
ers with  respect  to  environmental  issues  affecting  tribal  land. 

In  these  comments,  I  will  first  address  the  tribes'  position  on  these  two  major  pro- 
visions. I  will  then  address  other  provisions  that  are  of  particular  applicability  to 
Indian  tribes.  Finally,  I  will  identify  a  small  number  of  provisions  that,  in  our  view, 
should  be  revised,  either  to  include  Indian  tribes  within  the  scope  of  their  terms  or 
for  other  reasons. 

I.  EXPANSION  OF  STATE  AND  TRIBAL  ROLE 

A.  Section  201.  Section  201  of  the  bill  would  add  a  new  section  127  to  the  Act, 
creating  an  expanded  role  for  the  States.  Specifically,  the  new  provision  permits  a 
State  to  assume  primary  responsibility  for  response  actions  and  enforcement  activi- 
ties in  one  of  two  ways.  First,  a  State  may  apply  to  the  Administrator  for  authoriza- 
tion to  take  over  responsibility  either  for  all  or  for  certain  categories  of  facilities 
within  the  State  that  are  listed  on  (or  proposed  for)  the  NPL.  In  the  alternative,  a 
State  may  apply  to  have  responsibility  referred  to  it  with  respect  to  a  specific  facili- 
ty or  facilities. 

We  are  pleased  that  this  section  was  expressly  made  applicable  to  Indian  tribes.  ^ 
In  addition,  we  particularly  support  two  other  provisions  that,  while  recognizing  the 
tribes'  sovereign  status,  also  recognize  the  fact  that  tribes  have  not,  like  the  States, 
enjoyed  20  years  of  Federal  regulatory  bounty.  First,  proposed  Section  127(c)  ex- 
pressly addresses  the  tribes'  need  for  technical  and  financial  assistance  by  requiring 
the  Administrator  to  "develop  a  program  and  provide  an  appropriate  level  of  fund 
financing  to  assist  Indian  tribes  in  developing  and  enhancing  their  capabilities  to 
conduct  response  actions  and  enforcement  activities."  Second,  in  recognition  of  the 
extreme  poverty  of  most  tribes  and  the  competing  demands  for  scarce  funds,  pro- 
posed Section  127(d)  exempts  tribes  from  the  States'  cost-sharing  (and  concomitant 
assurance)  obligation  for  15  percent  of  all  costs  received  from  the  fund. 

While  overall  we  are  very  satisfied  with  the  treatment  of  Indian  tribes  in  Section 
127,  two  provisions  raise  concerns.  The  first  arises  from  Section  127(f),  which  per- 
mits enforcement  in  Federal  district  court  of  authorization /referral  agreements  be- 
tween the  Administrator  and  a  participating  State  or  tribe.  We  note  for  the  record 
that  this  provision  constitutes  a  limited  waiver  of  the  tribes'  sovereign  immunity. 
We  recognize,  however,  that  the  tribes  stand  to  derive  tremendous  benefits  from 
this  legislation.  Having  chosen  to  avail  ourselves  of  those  benefits,  fairness  dictates 
that  we  acknowledge  that  it  is  appropriate  that  the  Administrator  have  a  judicial 
mechanism  to  enforce  the  responsibilities  we  have  agreed  to  assume.  It  is  important, 
however,  that  the  record  reflect  that  this  waiver  of  the  tribes'  sovereign  immunity 
is  both  knowing  and  exceedingly  limited. 

The  other  concern  raised  by  Section  127  is  less  palatable.  Section  127(g)  provides 
that  under  an  authorization  or  referral,  "a  State  may  select"  a  response  action  that 
achieves  a  more  stringent  level  of  clean-up  than  that  required  by  the  Act,  provided 
that  a  State  choosing  more  stringent  standards  must  "pay  for  the  incremental  in- 
crease in  response  cost  attributable  to  achieving  the  more  stringent  clean-up  level." 
In  apparent  contradiction  to  the  permissive  tenor  of  this  language.  Section 
121(d)(5)(A)  appears  to  require  that  any  remedial  action  comply  with  niore  stringent 
State  clean-up  standards.  If  the  interplay  between  these  two  sections  is  intended  to 
treat  remedial  actions  differently  from  removal  actions,  we  do  not  understand  the 
basis  for  treating  the  two  differently.  Much  more  importantly,  we  believe  that  the 
incremental  cost  burden  of  Section  127(g),  like  the  15  percent  cost-sharing  burden 
exempted  in  Section  127(d),  should  not  in  any  event  fall  on  Indian  tribes.  Indian 
tribes  are  the  poorest  communities  in  this  country,  and  the  toxic  conditions  poUut- 


2  Section  606  amends  Section  126(a)  of  the  Act  to  include  new  Section  127  within  the  expressly 
enumerated  sections  for  which  Indian  tribes  are  to  be  treated  as  States. 
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ing  Indian  country  are  the  combined  result  of  federally  encouraged  industrial  or 
mining  activity  on  the  one  hand,  and  the  Federal  Government's  refusal  until  1986 
to  include  the  tribes  in  the  national  environmental  regulatory  scheme  on  the  other. 
To  the  extent  that  tribes  wish  to  "play  catchup"  by  imposing  higher  standards — or 
even  if  they  merely  insist  on  higher  standards  because  they  possess  a  different  envi- 
ronmental philosophy  from  the  States — it  is  wholly  inappropriate  for  the  United 
States  as  the  tribes'  'Trustee  to  require  a  tribe  to  bear  the  incremental  cost  of  impos- 
ing more  stringent  standards.  We  would  therefore  modify  proposed  Section  127(g)  by 
inserting  at  the  end  of  the  paragraph  the  following:  "An  Indian  tribe  authorized  to 
conduct  response  actions  and  enforcement  activities  or  to  which  facilities  have  been 
referred  under  this  section  is  not  subject  to  the  incremental  cost  requirement  of  this 
subsection." 

B.  Section  SOL  Section  301  of  the  bill  would  add  a  new  Section  128  to  the  Act, 
requiring  the  Administrator  to  establish  a  program  to  provide  technical  and  other 
assistance  to  the  States  to  establish  and  expand  voluntary  response  programs.  Be- 
cause this  section  also  results  in  greater  local  control  and  flexibility  over  matters  of 
urgent  local  concern,  we  obviously  support  Congress'  decision  to  treat  Indian  tribes 
on  a  par  with  the  States.^  We  are  particularly  pleased  with  the  mandate  to  provide 
technical  assistance.  That  assistance,  together  with  the  financial  provisions  of  Sec- 
tion 127  and  128,  should  go  far  to  provide  the  tribes  with  the  resources  to  remedy 
hazardous  conditions  that,  because  of  the  Federal  Government's  prior  indifference 
to  the  contamination  of  tribal  land,  have  been  permitted  to  fester  far  too  long. 

II.  OTHER  PROVISIONS  PARTICULARLY  APPLICABLE  TO  INDIAN  TRIBES 

We  further  note  for  the  record  our  support  for  a  number  of  other  provisions  that, 
by  their  particular  applicability  to  Indian  tribes,  advance  tribal  sovereignty  and  the 
Federal  policy  of  Indian  self-determination. 

A.  Section  103.  Section  103  establishes  community  working  groups  ("CWG")  "to 
achieve  direct,  regular  and  meaningful  consultation  with  community  members 
throughout  all  stages  of  a  response  action."  We  are  pleased  that  the  bill  expressly 
states  that  it  is  appropriate  to  offer  CWG  membership  to  representatives  of  Indian 
tribes. 

B.  Section  10^.  This  section  requires  the  establishment  of  an  independent  Citizen 
Information  and  Access  Office  ("CIAO")  in  each  State  and  on  each  tribal  land  affect- 
ed by  an  NPL  facility. 

C.  Section  605.  This  section  amends  and  adds  to  the  definitions  section  of  the  Act. 
The  newly  defined  term  "qualified  household  hazardous  waste  collection  program" 
includes  such  a  program  established  by  an  Indian  tribe."* 

D.  Section  403.  This  section  establishes  certain  narrow  limitations  to  liability  for 
persons  who  would  otherwise  be  liable  under  Section  107  of  the  Act.  Proposed  sec- 
tion 107(a){5)(F)(ii)  excepts  from  one  such  option  any  disposal  that  occurred  on  lands 
owned  by  the  United  States  or  on  any  tribal  land.  We  support  the  treatment  of 
tribal  land  in  this  provision  £is  an  appropriate  recognition  by  the  United  States  of 
its  special  trust  relationship  to  the  tribes  and  to  tribal  land. 

III.  SUGGESTED  REVISIONS 

Overall  we  strongly  support  this  bill  and  the  way  it  has  integrated  Indian  tribes 
into  the  provisions  relating  to  local  responsibility  and  funding.  Nevertheless,  we  be- 
lieve Congress  can  do  better  yet,  and  we  note  the  following  provisions  that  we  pro- 
pose be  revised. 

A.  Provisions  That  Should,  but  Apparently  Do  Not,  Apply  to  Indian  Tribes 

1.  Section  303  (creating  a  new  Section  129  of  the  Act).  This  section  provides  techni- 
cal and  other  assistance  to  municipalities  to  conduct  site  characterizations  for  facili- 
ties at  which  voluntary  response  actions  are  being  conducted  or  are  proposed  to  be 
conducted  pursuant  to  a  State  voluntary  response  program.  The  failure  to  include 
Indian  tribes  in  this  technical  assistance  program  could  severely  disadvantage  the 
tribes:  because  they  are  included  in  the  State  voluntary  response  program  but  do 
not  have  a  governmental  equivalent  to  municipalities,  they  could  be  required  to 


^  We  assume  that  the  reference  to  "section  120  (regarding  voluntary  response  actions)"  in  Sec- 
tion 606,  the  conforming  amendment,  is  a  t3rpographical  error,  and  that  the  intended  reference 
was  to  Section  128. 

*  The  term  defined  as:  "a  program  established  by  an  entity  of  the  Federal  Government,  a 
State,  municipality,  or  Indian  tribe  that  provides,  at  a  minimum,  for  semiannual  collection  of 
household  hazardous  wastes  at  accessible,  well-publicized  collection  points  within  the  relevant 
jurisdiction."  Proposed  §  101(43). 
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meet  their  Section  128  obligations  without  the  technical  and  other  assistance  that 
would  enable  them  to  perform  the  necessary  site  characterizations.  This  could,  con- 
sequently, prevent  tribes  as  a  practical  matter  from  participating  at  all  in  the  vol- 
untary response  program.  Accordingly,  proposed  Section  129(a)  should  be  revised  to 
read  "provide  technical  and  other  assistance  to  municipalities  and  Indian  tribes  to 
conduct  site  characterizations.  .  .  ." 

2.  Section  403(eJ  (amending  Section  120(aX4)  of  the  Act).  This  section  would  amend 
Section  120(a)(4)  of  the  Act  by  adding  a  new  subsection  (B).  The  new  subsection 
makes  each  department,  agency,  or  instrumentality  of  the  United  States  subject  to 
State  substantive  and  procedural  requirements  regarding  liability  for  cost  recovery 
at  non-federally  owned  facilities  that  have  been  referred  to  the  State  or  are  part  of 
a  State-authorized  program  under  Section  127  of  the  Act.  Since  Indian  tribes  are 
treated  as  States  for  purposes  of  Section  127,  the  Federal  governmental  entities 
should  similarly  be  subject  to  tribal  substantive  and  procedural  requirements  for  li- 
ability. 

3.  Section  406  (amending  Section  113(f)(2)  of  the  Act).  This  section  relates  to  settle- 
ments. Specifically,  it  provides  that  persons  settling  with  the  United  States  shall  not 
be  liable  to  any  other  person  for  any  response  actions  or  costs,  or  damages,  ad- 
dressed in  the  settlement.  It  further  provides  that  persons  settling  with  a  State 
shall  not  be  further  liable  to  any  person  other  than  the  United  States.  The  same 
incentive  to  settle  should  be  extended  to  Indian  tribes,  providing  that  persons  set- 
tling with  an  Indian  tribe  shall  not  be  further  liable  to  any  person  other  than  the 
United  States. 

4.  Section  409  (creating  a  new  Section  122a).  This  adds  a  new  section  establishing 
an  allocation  process  for  determining  the  relative  liability  of  potentially  responsible 
parties.  Proposed  Section  122a(a)(3)(ii)  provides  that  the  allocation  process  does  not 
apply  when  a  "response  action  is  being  carried  out  by  a  State  pursuant  to  referral 
or  authorization."  The  allocation  process  should  defer  similarly  to  any  tribally  re- 
ferred or  authorized  response  action. 

5.  Section  502  (amending  Section  121(d)  of  the  Act).  Proposed  Section  121(d)(5)(A) 
would  require  any  remedial  action  to  comply  with  the  substantive  requirements  of 
"any  promulgated  standard,  requirement,  criterion,  or  limitation  under  any  State 
environmental  law  specifically  addressing  remedial  action"  that  is  more  stringent 
than  Federal  requirements.  We  believe  that  compliance  with  more  stringent  tribal 
standards,  where  applicable,  should  also  be  required. 

6.  Section  504  (adding  new  Section  121(f)(4)  of  the  Act).  This  section  addresses 
what  Federal  or  State  standards  a  State  may  enforce  in  a  consent  decree.  The  lan- 
guage should  be  expanded  to  refer  as  well  to  tribal  standards. 

B.  Other  Problems 

1.  Section  405  (adding  new  Section  113(g)(4)  of  the  Act).  The  bill  adds  a  section  pro- 
viding that  claims  by  the  United  States,  a  State,  or  an  Indian  tribe  under  Section 
107(a)  of  the  Act  are  not  compulsory  counterclaims  in  an  action  against  the  United 
States,  a  State,  or  an  Indian  tribe  "seeking  response  costs,  contribution,  damages,  or 
any  other  claim  by  any  person  under  this  Act."  As  already  noted.  Congress  has 
made  and  in  this  bill  adhered  to  the  sound  judgment  that,  to  redress  historical  ne- 
glect, Indian  tribes  should  not  be  deemed  '  persons"  under  the  Act,  and  therefore 
cannot  be  held  liable  under  the  Act  for  response  costs,  contribution,  or  damages. 
Consequently,  we  assume  that  inclusion  of  Indian  tribes  within  proposed  Section 
113(g)(4)  was  either  an  oversight  or  inserted  solely  for  purposes  of  the  "any  other 
claim"  language.^  Whatever  the  reason,  the  language  as  now  framed  permits  the 
unacceptable  (and  we  trust  unintended)  implication  that  claims  may  in  fact  be  as- 
serted against  Indian  tribes  under  the  Act  for  response  costs,  contribution,  or  dam- 
ages. We  would  therefore  propose  that  Section  113(g)(4)  be  modified  to  read  as  fol- 
lows: ".  .  .  shall  not  be  deemed  compulsory  counterclaims  (i)  in  an  action  against 
the  United  States  or  a  State  seeking  response  costs,  contribution,  damages,  or  any 
other  claim  by  any  person  under  this  Act,  or  (ii)  in  an  action  asserting  any  claim 
specifically  authorized  against  an  Indian  tribe  under  this  Act."  This  language  would 
make  it  clear  that  a  tribe's  exposure  to  liability  is  very  different  from  that  of  a 
State,  while  at  the  same  time  preserving  to  the  tribe,  as  a  contingency,  the  benefit 
of  the  non-compulsory  counterclaim  provision.  In  the  alternative,  the  committee's 
report  on  this  bill  should  indicate  that  this  provision  is  in  no  way  intended  to  abro- 
gate tribal  sovereign  immunity. 


^  Such  a  "claim"  could  arise,  for  example,  under  new  Section  127(0,  in  an  action  by  the  Ad- 
ministrator to  enforce  an  authorization/ referral  agreement,  including  recovery  of  funds  ad- 
vanced by  the  United  States. 
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2.  Section  605  (amending  Section  101(20)  of  the  Act).  The  bill  amends  the  definition 
of  "owner  or  operator"  to  exclude  any  person  who  holds  title  to  a  facility  solely  in 
the  capacity  as  a  fiduciary.  Because  the  United  States  owns  virtually  all  tribal  land 
as  the  "trustee"  for  the  tribes,  this  seemingly  common-sensical  amendment «  would 
result  in  relieving  the  Federal  Government  of  liability  it  would  otherwise  have  to 
the  tribes  for  the  clean-up  of  trust  land.  We  therefore  propose  that  the  new  defini- 
tion be  modified  as  follows:  "(E)  The  term  'owner  or  operator'  shall  include  a  trust 
or  estate,  but  does  not  include  a  person  who  holds  title  to  a  vessel  or  facility  solely 
in  the  capacity  as  a  fiduciary  (except  that  it  does  include  the  United  States  in  its 
capacity  as  trustee  with  respect  to  Indian  tribes  and  tribal  land),  provided.  .  .  ."  As 
a  less  preferable  alternative,  we  urge  that  any  ambiguity  in  this  definition  be  ad- 
dressed directly  in  the  legislative  history  by  congressional  statements  making  it 
clear  that  this  section  is  not  intended  to  and  does  not  relieve  the  United  States  of 
its  fiduciary  obligation  to  the  tribes. 

3.  Section  ^03  (amending  Section  107(a)  of  the  Act  by  adding  a  new  Subsection  (5)). 
The  bill  would  limit  the  liability  of  any  department,  agency,  or  instrumentality  of 
the  United  States  as  a  potentially  responsible  party,  subject  to  certain  conditions, 
where  liability  is  premised  on  past  or  present  ownership  or  operation  of  a  facility. 
As  with  the  new  fiduciary  exception  discussed  above,  this  provision  could  well  have 
the  effect  of  relieving  the  United  States  of  its  PRP  liability  to  the  tribes  on  virtually 
all  tribal  land.  We  do  not  believe  it  is  appropriate  for  the  Federal  trustee  to  exempt 
itself  from  its  obligations  to  the  tribes.  While  this  is  true  in  any  event,  it  is  particu- 
larly true  when  all  of  the  pre-1976  releases  and  disposals  of  hazardous  substances  on 
tribal  land  arose  from  activities  foisted  on  the  tribes  by  the  Federal  Government. 
Accordingly,  we  propose  that  Section  107(a)(5)(D)  be  modified  as  follows:  "(D)  to  the 
extent  the  liability  of  a  department,  agency,  or  instrumentality  of  the  United  States 
IS  based  solely  upon  section  107(a)  (1)  or  (2)  (except  for  the  ownership  of  tribal  land 
by  the  United  States  as  trustee  for  the  benefit  of  Indian  tribes,  to  which  this  section 
shall  not  apply),  with  regard  to  a  facility.  .  .  ."  In  addition,  our  prior  comments 
about  clarifying  legislative  history  apply  to  this  proposed  amendment  as  well. 

We  reiterate  our  overall  support  for  this  bill  in  most  important  respects.  I  would 
be  happy  to  answer  any  questions,  and  again  am  grateful  for  the  opportunity  to  tes- 
tify here  today. 


Prepared  Statement  of  Michael  A.  Pierle,  Vice  President,  Environment, 
Safety  and  Health,  Monsanto  Company 

I  appreciate  the  opportunity  to  testify  about  the  liability  provisions  of  Superfund 
reform  on  behalf  of  Monsanto  and  the  National  Commission  on  Superfund. 

When  Mr.  Mahoney,  chief  executive  officer  of  Monsanto,  joined  the  National  Com- 
mission on  Superfund  almost  2  years  ago  he  faced  a  group  of  CEOs  and  other  lead- 
ers with  widely  divergent  views  on  the  cost  and  benefits  associated  with  strict,  joint, 
several,  and  retroactive  liability.  Some  Commission  members  maintained  that  the 
existing  liability  system  is  unfair,  puts  responsible  companies  at  risk,  and  unneces- 
sarily delays  clean-ups.  Others  believed  that  the  existing  liability  framework  has 
been  a  key  factor  in  creating  incentives  for  voluntary  clean-up  and  responsible 
waste  management  and,  therefore,  should  be  maintained. 

At  the  conclusion  of  the  NCS  deliberations,  a  long  and  arduous  process  which,  I 
might  add,  gave  all  commissioners  greater  empathy  for  the  position  elected  officials 
find  themselves  in  on  a  daily  basis,  the  NCS  Commissioners  agreed  to  a  series  of 
recommendations  that  reformed  the  liability  system  to  meet  two  goals: 

1.  The  need  and  desire  to  keep  a  site-specific,  polluter-pays  liability  scheme  as 
the  backbone  of  the  Superfund  program. 

2.  The  need  to  reform  the  entire  liability  system  (allocation  through  funding) 
in  order  to  lower  transaction  costs,  increase  the  fairness  of  the  system  and  pro- 
vide sufficient  certainty  and  funding  for  all  participants  to  feel  secure  that  the 
agreements  they  reach  allocator  will  be  honored  by  both  the  government  and 
the  other  PRPs. 

The  NCS  agreed  to  keep  the  site-specific,  polluter-pays  liability  scheme  for  a  vari- 
ety of  reasons,  all  of  which  have  been  addressed  by  Ms.  Florence  Robinson,  in  her 
testimony.  I  just  want  add  that  from  a  corporate  PRP  perspective,  Monsanto  also 
wholeheartedly  agreed  to  approach. 


®  We  assume  this  amendment  responds  to  the  Phoenix  v.  Garbage  Services  decision  on  Arizona 
and  that  its  potentially  devastating  impact  on  tribal  trust  land  is  wholly  unintended. 
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I  would  now  like  to  briefly  address  the  other  liability  reforms  proposed  by  the 
NCS  and  how  they  compare  to  the  Administration's  proposal: 

A  binding  allocation  system 

The  NCS  believes  that,  in  order  for  the  allocation  process  to  work,  parties  on  all 
sides  must  consider  the  allocation  an  important,  determinative  procedure.  If  the 
process  can  be  easily  ignored  or  circumvented  by  any  significant  participant,  the 
process  will  be  ineffective.  The  NCS  believes  that  the  Administration's  bill  must  be 
amended  to  ensure  that  the  Federal  Government  will  regularly  and  dependably 
adhere  to  the  allocator's  determination.  We  recognize  that  this  must  be  done  with- 
out undermining  the  backdrop  of  joint  and  several  liability  or  opening  the  possibili- 
ty for  credible  constitutional  challenges  by  dissatisfied  PRPs.  The  NCS  strongly  pre- 
fers to  have  an  allocation  process  binding  on  all  parties,  either  £is  a  legal  require- 
ment or  through  incentives  and  standards  that  create  an  equivalent  level  of  coop- 
eration and  finality. 

The  NCS  supports  the  Administration's  proposal  to  assume  the  burden  of  recover- 
ing from  nonsettling  parties  and  believes  it  will  help  promote  participation  in  the 
allocation  process  by  PRPs  assigned  to  perform  clean-up  work,  but  this  initiative 
must  be  shown  to  have  a  neutral  or  positive  impact  on  the  trust  fund.  Although 
"litigation  risk"  premia  is  one  way  to  offset  any  adverse  consequence  of  shifting  the 
burden  of  recovery,  for  PRPs  and  those  interested  in  protecting  the  fund,  the  bill 
must  be  amended  to  ensure  that  the  premium  level  is  fairly,  transparently  and  pre- 
dictably determined. 

Provisions  for  both  small  and  truly  small  parties  to  settle  quickly  and  fairly  with  the 
Government 

While  the  NCS  recommendations  mirror  the  Administration's  proposal  to  create  a 
special  set  of  rules  and  procedures  for  the  de  micromis  (truly  small)  and  "de  mini- 
mis" (small)  parties,  the  NCS  recommendations  went  farther,  we  believe,  to  help  the 
small  businesses  and  other  small  parties  who  have  been  caught  up  in  the  Super- 
fund's  liability  scheme.  As  such,  we  would  recommend  that  the  de  micromis  defini- 
tion should  be  based  upon  a  volumetric  percentage  similar  to  the  Administration's 
"de  minimis"  definition  rather  than  a  fixed  number  of  pounds.  If  de  micromis  par- 
ties are  defined  by  a  percentage  (for  example,  .05  percent)  of  the  total  volumetric 
waste  associated  with  the  site,  these  parties  will  be  assured  fairer  treatment  based 
upon  their  relative  volumetric  contributions. 

In  relation  to  expedited  settlements,  the  legislation  must  create  a  timeframe 
during  which  the  EPA  is  required  to  negotiate  "de  minimis"  settlements.  Without 
this  change,  the  Administration's  proposal  is  basically  the  same  as  the  current  law 
and  does  not  provide  adequate  assurance  that  the  Agency  will  aggressively  pursue 
expedited  settlements  with  small  waste  contributors. 

An  orphan  fund  that  is  fully  funded  by  the  private  sector  at  a  rate  sufficient  to  meet 
the  estimated  obligations  of  such  a  fund 
The  NCS  recognizes  the  importance  of  improving  fairness  in  the  current  liability 
system,  but  also  recognizes  the  need  to  identify  specific  funding  mechanisms  to  fi- 
nance orphan  shares.  The  Commission  strongly  opposes  funding  orphan  shares  if 
such  funding  will  lessen  monies  available  for  current  clean-up  activities.  Therefore, 
the  Commission  recommends  the  following  changes  to  the  Administration  bill: 

(1)  increase  the  amount  available  for  orphan  funding  to  $500  million  per  year 
to  ensure  adequate  resources  for  orphan  payments; 

(2)  provide  explicit  statutory  assurances  that  orphan  funding  will  not  lessen 
funds  available  for  current  clean-up  activities,  based  on  Fiscal  Year  1994  spend- 
ing; 

(3)  provide  an  explicit  mechanism  to  ensure  that,  to  the  extent  $500  million  is 
insufficient  to  cover  all  orphan  claims,  payments  in  that  year  are  either  re- 
duced on  a  pro-rata  basis  or  additional  revenues  are  raised  to  compensate  for 
the  shortfall;  and 

(4)  to  the  extent  trust  fund  surpluses  cannot  be  extended  without  lessening 
clean-up  activities,  increase  the  tax  rate  for  the  Environmental  Income  Tax  to 
provide  the  necessary  revenues  to  the  orphan  fund. 

CONCLUSION 

In  conclusion,  let  me  stress  that  Monsanto  is  strongly  committed  to  Superfund 
reform  and  reauthorization  this  year.  Mr.  Mahoney  joined  the  NCS  because  he  felt 
that  it  was  up  to  the  various  Superfund  stakeholders  to  develop  consensus-based 
programmatic  reforms  and  present  them  to  the  Congress.  The  past  attempts  at  re- 
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authorization  have  been  difficult  ordeals  which  have  also  had  a  negative  impact  in 
the  field  as  PRPs  and  other  stakeholders  have  necessarily  slowed  down  their  efforts 
in  order  to  await  the  outcome  of  the  legislative  reauthorization  process.  While  the 
NCS  recommendations  are  an  amazing  example  of  the  consensus  found  this  year  by 
Superfund  stakeholders,  they  are  by  no  means  the  only  ones. 

NFIB  and  other  small  business  organizations  have  found  common  ground  with 
the  Sierra  Club  and  other  environmental  organizations  on  small  business  reforms, 
the  Agency  itself  developed  many  consensus  recommendations  from  its  NACEPT 
process  and,  most  recently,  industry  and  insurers  found  common  ground  in  the  En- 
vironmental Insurance  Resolution  Fund  proposal  announced  several  weeks  ago. 
Monsanto  participated  in  these  deliberations  under  the  auspices  of  the  Coalition  on 
Superfund  and  we  support  the  EIRF  as  yet  another  good  example  of  the  types  of 
stakeholder  compromises  being  offered  by  companies  in  order  to  support  efforts  to 
pass  Superfund  reform  this  year. 

We  stand  ready  to  assist  and  support  this  subcommittee  as  you  move  forward  to 
pass  legislation  this  year.  Thank  you. 


Testimony  by  the  Coalition  on  Superfund 

This  testimony  is  presented  on  behalf  of  the  members  of  the  Coalition  on  Super- 
fund.  The  Coalition  on  Superfund  is  comprised  of  members  from  both  the  property/ 
casualty  insurance  industry  and  the  manufacturing/chemical  processing  industry.  It 
was  formed  in  1987  with  a  portion  of  its  goal  to  improve  the  interaction  between 
these  industry  segments  regarding  reauthorization  of  the  Superfund  law. 

During  the  latter  portion  of  1993,  the  Coalition  began  developing  options  that 
would  provide  for  resolution  of  insurance  litigation  regarding  coverage  disputes  at 
Superfund  sites.  When  the  Clinton  Administration  released  its  legislative  proposal 
(S.  1834),  it  included  Title  VIII  for  the  purpose  of  creating  an  Environmental  Insur- 
ance Resolution  Fund  to  resolve  coverage  disputes.  The  broad  public  policy  goal  of 
this  title  was  to  end  80  to  95  percent  of  the  coverage  litigation  over  National  Prior- 
ities List  (NPL)  sites.  This  action  by  the  Clinton  Administration  was  a  major  step 
forward  toward  developing  a  resolution  of  the  extensive  litigation  between  insurers 
and  insureds.  It  put  into  consideration  an  innovative  and  positive  approach  to  deal- 
ing with  this  private  sector  problem.  And,  it  showed  a  willingness  to  make  resolving 
this  issue  a  part  of  the  overall  Superfund  reform  agenda. 

Moreover,  the  clear  indications  from  Congress  that  it  wanted  efforts  made  to  find 
consensus  or  compromise  on  this  issue  in  the  private  sector  put  these  diverse  indus- 
tries on  notice  that  they  need  to  try  to  find  a  resolution  of  their  differences  if  they 
wanted  provisions  in  the  Superfund  reform  legislation. 

Consequently,  because  of  its  membership  and  size,  the  Coalition  on  Superfund 
members  decided  to  try  to  develop  modifications  to  the  Administration  proposal  that 
would  meet  a  series  of  criteria.  These  were: 

The  proposal  would  continue  to  target  elimination  of  a  high  percentage  of 
coverage  litigation  at  NPL  sites. 

The  proposal  would  result  in  support  from  a  substantial  majority  of  the  mem- 
bers of  the  Coalition  as  a  starting  point  for  developing  broader  support  across 
the  business  community,  the  policy  makers  and  other  stakeholders  associated 
with  Superfund. 
The  proposal  would  be  affordable  and  fair  to  the  insurance  industry. 
The  proposal  would  be  fair  to  industries  which  are  potentially  responsible 
parties  at  NPL  sites. 

After  several  intense  weeks  of  private  and  sensitive  negotiation,  a  substantial  ma- 
jority of  the  members  of  the  Coalition  on  Superfund  are  now  prepared  to  support  a 
proposal  building  on  Title  VIII  of  the  Administration  bill.  The  changes  which  will 
be  described  below  are  designed  to  address  a  number  of  key  concerns  of  both  sides 
associated  with  coverage  litigation.  Among  these  concerns  are: 

1.  The  insurance  industry  is  deeply  concerned  that  if  it  is  going  to  pay  a  sub- 
stantial fee  for  the  foreseeable  future  it  must  be  protected  against  the  problem 
of  adverse  selection.  In  the  context  of  Title  VIII,  the  problem  of  adverse  selec- 
tion arises  if  too  many  PRPs  fail  to  accept  the  offer  from  the  Environmental 
Insurance  Resolution  Fund  (EIRF).  If  this  occurs,  the  insurance  industry  must 
pay  the  fee  without  the  policy  objective  of  terminating  coverage  litigation  being 
successful. 
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2.  Many  PRPs  are  unwilling  to  accept  a  mandatory  requirement  to  partici- 
pate in  the  EIRF.  Rather,  they  would  seek  incentives  to  participate  in  addition 
to  those  in  the  provisions  in  Title  VIII. 

3.  Both  insurers  and  PRPs  believe  that  there  is  a  greater  need  for  certainty 
regarding  the  States  that  will  be  included  in  the  three  categories  for  determin- 
ing the  percentage  a  PRP  will  receive  from  the  EIRF  as  well  as  the  eligibility 
criteria. 

4.  Insurers  are  concerned,  and  PRPs  in  the  Coalition  generally  agree,  that  the 
current  Title  VIII  creates  the  potential  for  windfalls — a  substantial  amount  of 
the  EIRF  could  be  drained  for  claims  that  would  not  likely  be  litigated  under 
current  law.  Because  of  the  low  thresholds  the  current  Title  VIII  creates  for 
claims  against  it,  parties  who  would  not  otherwise  pursue  claims  on  insurance 
policies  would  come  to  the  EIRF. 

5.  PRPs  and  insurers  want  to  assure  the  long  term  viability  of  the  EIRF  so 
that  the  claims  of  PRPs  accepting  offers  will  be  fully  paid. 

The  Coalition  members  have  attempted  to  address  all  of  these  concerns.  While  de- 
tailed descriptions  of  the  changes  the  Coalition  members  support  is  submitted  with 
this  testimony,  following  are  a  number  of  the  key  items: 

1.  After  the  EIRF  develops  offer  numbers  for  each  PRP,  there  will  be  a  time 
certain  for  all  PRPs  to  accept  or  reject  these  offers.  If  more  than  15  percent  of  a 
measure  designed  to  reflect  the  magnitude  of  coverage  litigation  at  NPL  sites 
rejects  the  offers,  the  EIRF  would  terminate  its  functions,  fees  collected  from 
the  insurance  industry  would  be  refunded,  and  coverage  litigation  would 
resume.  This  approach  was  developed  to  assure  that  the  adverse  selection  prob- 
lem would  not  overcome  the  public  policy  objective  of  substantially  ending  cov- 
erage litigation. 

2.  Sixty  days  after  enactment,  PRPs  will  be  afforded  the  opportunity  to  make 
an  early  acceptance  or  rejection.  Early  rejection  will  immediately  relieve  the 
PRP  from  operation  of  the  stay  and  early  acceptance  will  allow  the  PRP  to 
have  all  subsequent  costs  paid  on  an  as-incurred  basis. 

3.  In  calculating  the  offer  number,  the  Title  VIII  of  S.  1834  uses  venue  as  the 
sole  basis  whenever  venue  has  been  established  and  the  location  of  NPL  sites 
where  no  venue  has  been  established.  This  proposal  would  use  the  Administra- 
tion's venue  proposal  for  half  the  value  of  the  offer  number  when  venue  has 
been  established  by  the  insured  party.  It  would  then  base  the  other  half  of  the 
value  on  the  location  of  sites  with  those  high  cost  sites  in  the  State  of  venue 
counting  twice.  The  purpose  of  this  change  is  to  reduce  the  potential  for  adverse 
selection  by  those  PRPs  who  are  poorly  treated  by  a  venue  only  offer  while 
mitigating  any  windfall  for  those  who  have  selected  favorable  venues.  This  pro- 
posal would  also  clarify  that  venue  should  be  determined  only  by  a  lawsuit  filed 
by  a  PRP  and  not  by  a  lawsuit  filed  by  an  insurer. 

4.  Whether  the  EIRF  will  be  adequate  to  pay  all  of  the  claims  against  it  de- 
pends in  part  on  whether  the  claims  brought  before  it  are  valid.  In  order  to 
reduce  potential  windfalls  this  proposal  tightens  the  Administration's  eligibility 
criteria  to  assure  that  the  claims  brought  to  the  EIRF  are  soundly  based.  Simi- 
larly, it  more  carefully  specifies  how  liability  limits  and  deductibles  are  calcu- 
lated in  the  determination  of  available  coverage  for  eligible  persons  under  Title 
VIII. 

5.  Because  the  selection  of  which  States  fall  in  both  the  60  percent  category 
and  the  20  percent  category  are  critical  to  both  sides  in  determining  the  bene- 
fits of  the  EIRF,  both  sides  extensively  looked  at  criteria  for  selection.  It  was 
difficult  if  not  impossible  to  agree  upon  a  set  of  criteria  which  could  clearly 
place  10  States  in  each  of  the  categories  under  the  current  Title  VIII.  One  sug- 
gestion that  was  evaluated  was  basing  the  selection  solely  on  the  treatment  of 
the  "pollution  exclusion"  clause  as  it  has  been  interpreted  by  the  highest  courts 
in  States.  Approximately  a  dozen  States  have  made  such  determinations.  But, 
other  criteria  are  important  in  other  States.  On  balance,  using  the  pollution  ex- 
clusion as  a  principal  criterion,  but  not  the  only  one,  the  members  of  the  Coali- 
tion on  Superfund  concluded  that  16  States  could  reasonably  be  classified  in 
either  the  60  or  20  percent  categories.  This  proposal  would,  therefore,  alter  S. 
1834  by  reducing  each  of  these  categories  to  8  States  each  and  naming  the 
States.  This  change  provides  certainty  to  PRPs  and  insurers  alike  and  provides 
a  basis  for  expediting  the  procedure  for  making  offers  and  paying  claims. 

6.  The  Coalition  proposal  also  alters  S.  1834  regarding  the  structure  of  disin- 
centives for  those  who  reject  an  offer,  continue  their  litigation,  and  achieve  a 
result  below  their  EIRF  offer.  The  proposal  would  eliminate  the  current  bill's 
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costs  and  fees  shifting  requirements  which  would  impose  a  disincentive  of  20 
percent  of  insurers  costs  and  fees  after  the  rejection  of  an  offer  on  litigation  on 
NPL  sites  if  the  PRP  fails  to  do  better  than  the  offer.  This  proposal  would  pro- 
vide the  following  structure:  A  PRP  that  rejects  its  EIRF  offer  and  subsequently 
fails  to  win  a  higher  recovery  in  coverage  litigation  would  be  subject  to  paying 
either  50  percent  of  the  subsequent  costs  and  fees  of  the  insurance  companies 
involved  in  the  litigation  or  200  percent  of  the  PRP's  direct  litigation  costs  and 
fees  incurred  after  the  rejection  of  the  EIRF  offer,  whichever  is  less.  This  disin- 
centive can  be  costly,  but  it  can  be  controlled.  It  is  structured  such  that  neither 
side  is  encouraged  to  escalate  its  litigation  costs  in  the  belief  that  someone  else 
will  pay.  And,  under  this  proposal  the  judge  who  tried  the  case  would  make  the 
final  determination  on  the  reasonableness  of  the  costs  and  fees  incurred. 

7.  Both  the  PRPs  and  insurers  are  concerned  that  the  EIRF  must  be  ade- 
quately funded  to  assure  payment  of  accepting  PRPs'  eligible  costs,  both  past 
and  future.  To  achieve  this  end,  this  proposal  revises  S.  1834  in  several  ways. 
First,  it  extends  the  amortization  period  for  past  costs  from  8  to  10  years. 
Second,  recognizing  the  uncertainty  that  a  5  year  authorization  creates  in  the 
context  of  a  10  year  amortization  program,  this  proposal  authorizes  the  EIRF 
for  10  years.  Third,  it  authorizes  the  fee  for  10  years  with  increases  above  the  S. 
1834  levels  in  the  second  5  year  period.  Revenues  could  increase  by  as  much  as 
$100  million  per  year  to  the  EIRF  up  to  a  cap  of  $1.2  billion  in  the  10th  year. 
The  10  year  total  funds  could  reach  $8.1  billion.  Fourth,  recognizing  that  the 
extension  of  the  amortization  period  reduces  the  effective  resolution  rate  for 
past  costs,  the  proposal  begins  paying  interest  on  these  costs  starting  5  years 
after  enactment  based  on  1-year  Treasury  bills.  Fifth,  the  proposal  allows  for  a 
stretchout  of  payments  in  the  event  that  the  EIRF  is  temporarily  inadequate  in 
the  final  years  of  the  initial  10  year  authorization.  Sixth,  the  fee  will  continue, 
even  if  the  program  is  not  reauthorized  at  the  end  of  10  years,  until  all  claims 
that  have  been  made  prior  to  the  termination  of  the  program  are  paid.  Seventh, 
if  these  claims  cannot  be  paid  because  the  funding  is  inadequate,  litigation 
could  be  resumed. 

8.  The  stay  of  coverage  litigation  in  S.  1834  is  revised  in  two  ways.  First,  this 
proposal  specifies  that  claims  for  non-eligible  costs  (e.g.,  non-NPL  site  remedi- 
ation and  damages)  would  be  automatically  severed  from  those  covered  by  the 
provisions  of  Title  VIII  as  modified  by  this  proposal  and  that  litigation  over 
non-eligible  cost  can  continue  and  be  prosecuted  as  before.  Second,  any  party 
may  choose  an  early  opt  out  from  this  program  60  days  after  enactment.  If  a 
party  opts  out,  the  stay  is  lifted. 

This  package  of  changes  forms  the  basis  of  a  revised  approach  to  the  EIRF  that  its 
supporters  believe  will  meet  the  objectives  set  forth  in  undertaking  these  negotia- 
tions. This  is  not  to  say  that  we  have  today  a  full  legislative  proposal  to  put  before 
you.  We  would  rather  work  with  you  to  draft  the  details  of  any  legislation  in  this 
eff'ort.  If  you  believe  you  can  support  this  effort,  we  believe  that  the  best  product 
would  result  with  your  involvement. 

Attachment  I 

The  following  document,  entitled  Revised  Term  Sheet  (dated  04/07/94),  provides  a 
detailed  presentation  of  the  proposed  changes  to  Title  VIII  of  S.  1834.  Issues  not  ad- 
dressed in  this  document  would  remain  as  structured  in  Title  VIII. 

REVISED  TERM  SHEET 

1.  Operation  of  the  Stay— The  stay  imposed  in  section  804(a)  of  the  bill  will  not 
affect  in  any  way  coverage  actions  for  non-eligible  costs  and  the  bill  will  state  that 
claims  for  non-eligible  costs  will  be  automatically  severed  from  claims  for  eligible 
costs. 

2.  Expedited  Procedure  for  Determination  of  Participation. 

A.  Early  Opt-Out  or  Opt-In— Sixty  days  after  enactment  of  Title  VIII,  each  poten- 
tially responsible  party  which  has  filed  suit  against  an  insurer  for  eligible  costs  at 
one  or  more  eligible  sites  ("litigating  PRP")  will  have  the  opportunity  to  make  an 
early  acceptance  or  early  rejection  of  the  offer  which  will  be  issued  by  the  EIRF 
under  this  Title.  Any  decision  to  reject  an  offer  must  be  signed  by  a  duly  authorized 
officer  of  the  eligible  person,  as  certified  by  the  Secretary  of  the  eligible  person  or 
by  a  person  with  equivalent  authority.  Upon  receipt  by  the  EIRF  of  an  eligible  per- 
son's decision  to  reject,  the  stay  of  litigation  shall  be  lifted  with  regard  to  such  eligi- 
ble person.  In  the  event  an  offer  is  accepted,  the  costs  incurred  by  the  eligible 
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person  thereafter  shall  be  considered  post-resolution  costs  as  currently  provided  in 
the  bill. 

B.  Determination  of  85  Percent  Participation — Each  insurance  company  will  coni- 
pile  a  list  of  potentially  responsible  parties  which  have  filed  suit  against  it  for  eligi- 
ble costs  at  one  or  more  eligible  sites  and  will  submit  the  list  to  the  EIRF  within  30 
days  of  enactment  of  this  Title.  Each  identified  PRP  will  be  required  to  file  a  re- 
quest for  an  offer  from  the  EIRF;  those  PRPs  which  do  not  file  such  a  request  or 
which  do  not  reject  an  EIRF  offer  will  be  deemed  to  have  accepted  the  EIRF's  offer. 
The  EIRF  shall  promptly  make  offers  to  identified  PRPs  and  those  PRPs  will  either 
accept  or  reject  the  offer  within  120  days  of  enactment  of  this  Title.  PRPs  accepting 
the  offer  will  waive  and  stay  or  dismiss  their  claims  as  provided  in  the  bill  and 
those  rejecting  the  offer  will  be  relieved  from  the  stay  as  currently  provided  in  the 
bill. 

The  threshold  will  be  reached  if:  (1)  85  percent  of  all  litigating  PRPs  accept  the 
offer;  and  (2)  a  weighted  average  of  85  percent  acceptance  is  achieved.  In  calculating 
the  weighted  average,  the  EIRF  will  determine  all  of  the  eligible  sites  associated 
with  a  PRP  which  has  initiated  litigation  (regardless  of  whether  the  site  is  the  sub- 
ject of  the  litigation),  will  determine  whether  such  PRP  has  accepted  or  rejected  the 
EIRF  offer,  and  will  calculate  a  weighted  average  of  all  decisions  made  by  litigating 
PRPs  based  on  the  decision  of  each  litigating  PRP  times  the  number  of  its  eligible 
sites.  If  the  number  of  litigating  PRPs  and  the  weighted  average  of  acceptance  equal 
or  exceed  85  percent  of  the  total,  the  EIRF  will  commence  payment  of  eligible  costs 
to  parties  which  accepted  offers  of  resolution. 

3.  Determination  of  Eligibility,  Coverage,  Deductibles  and  Limits  of  Liability. 

A.  Screening  of  Claims— The  trustees  of  the  EIRF  will  appoint  a  Screening  Panel 
consisting  of  between  3  and  5  persons  from  the  insurance  industry.  The  Screening 
Panel  will  be  empowered  to  deny  payment  to  an  otherwise  eligible  person  for  a  spe- 
cific site  if  the  eligible  person  has  been  convicted  of  criminal  activity  which  has  a 
material  effect  on  the  response  costs  or  natural  resource  damages  incurred  at  that 
site.  The  Screening  Panel  will  also  be  empowered  to  make  recommendations  to  the 
Board  that  the  Fund  not  make  an  offer  to  an  eligible  person  unless  the  eligible 
person  has  filed  a  claim  against  or  has  engaged  in  settlement  discussions  with  an 
insurer  before  January  1,  1994  and  has  been  actively  pursuing  a  claim  or  settle- 
ment. In  the  circumstances  described  above,  the  Screening  Panel  is  also  empowered 
to  recommend  that  an  offer  should  be  made  to  an  eligible  person.  Any  person  which 
is  screened  out  under  these  procedures  will  be  automatically  relieved  from  the  oper- 
ation of  the  stay  and  will  not  be  subject  to  any  disincentives  under  the  bill. 

For  the  purposes  of  this  section,  an  eligible  person  will  be  deemed  to  have  "filed  a 
claim"  if  the  eligible  person  has  notified  one  or  more  of  its  insurers  of  the  existence 
of  a  claim,  has  engaged  in  active  investigation  and  preparation  of  a  claim,  or  has 
filed  a  lawsuit  seeking  coverage  for  eligible  costs  as  defined  by  the  bill.  Failure  to 
have  filed  a  claim  or  to  have  engaged  in  settlement  discussions  before  January  1, 
1994  will  not  preclude  an  eligible  person  from  receiving  an  offer  from  the  Fund  if 
the  eligible  person  had  not  received  any  notice  letter  from  a  governmental  authority 
or  one  or  more  PRPs  asserting  its  potential  liability  under  CERCLA  at  any  eligible 
site  until  after  January  1,  1993.  For  the  purposes  of  this  section,  an  eligible  person 
will  be  considered  to  be  "actively  pursuing  a  claim"  if:  (1)  the  person  has  filed  a 
lawsuit  against  an  insurer,  or  has  filed  a  motion  or  another  pleading  in  a  lawsuit 
against  an  insurer,  or  has  engaged  in  any  discovery  in  a  lawsuit  against  an  insurer 
between  January  1,  1993  and  December  31,  1993;  (2)  the  person  has  engaged  in  set- 
tlement discussions  with  an  insurer  between  January  1,  1993  and  December  31, 
1993;  (3)  the  person  has  engaged  in  active  investigation  and  preparation  of  a  claim 
before  January  1,  1994;  (4)  in  the  event  that  the  person  has  received  a  letter  from 
an  insurer  rejecting  coverage  or  reserving  its  rights  to  reject  coverage,  the  person 
has  sent  within  1  year  thereafter  an  additional  status  report  or  letter  apprising  an 
insurer  of  activities  regarding  an  eligible  site;  or  (5)  the  eligible  person  has  sent  a 
letter  to  an  insurer  notifying  an  insurer  of  the  potential  existence  of  a  claim  and 
has  received  no  response  from  the  insurer. 

B.  Proof  of  Coverage — The  requirement  of  proving  7  years  of  coverage  will  be 
eliminated.  Instead,  an  eligible  person  will  be  allowed  to  bring  in  all  of  its  proof  of 
insurance  for  policy  years  prior  to  1986,  and  its  deductibles  and  limits  on  eligible 
costs  will  be  governed  by  the  terms  of  the  policies  or  proof  which  have  been  prof- 
fered. Within  90  days  after  promulgation  of  regulations  governing  documentation 
requirements,  an  eligible  person  shall  submit:  (1)  copies  of  its  insurance  policies;  or 
(2)  other  documentary  evidence  sufficient  to  establish  the  terms  of  coverage  (i.e.,  in- 
surance company,  policy  number,  type  of  policy,  duration  of  policy,  deductible  or 
self-  insured  retention,  and  limit  of  coverage).  Documentary  evidence  may  consist  of 
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any  documents  from  an  insurance  company  or  broker  or  documents  of  the  eligible 
person  or  other  party  which  are  generally  contemporaneous  with  the  term  of  the 
policy  or  with  subsequent  retrospective  rating  under  the  policy.  Where  documentary 
evidence  other  than  a  policy  is  relied  upon  as  the  proof  of  coverage,  an  eligible 
person  must  certify  that  it  has  undertaken  a  good  faith  investigation  of  its  records, 
that  its  submission  is  complete  and  accurate  to  the  best  of  its  information  and 
belief,  and  that  it  does  not  have  a  copy  of  the  insurance  policy.  In  the  event  that  an 
eligible  person  submits  documentary  evidence  which  does  not  establish  all  six  terms 
of  coverage  but  which  does  establish  the  name  of  the  insurance  company  and  one  or 
more  other  terms  evidencing  coverage,  the  named  insurance  company  will  be  re- 
quired to  undertake  an  investigation  for  any  policy  or  other  relevant  documents  evi- 
dencing the  eligible  person's  coverage.  At  the  conclusion  of  the  investigation,  the 
named  insurance  company  will:  (1)  produce  to  the  EIRF  any  policies  or  other  docu- 
ments relevant  to  the  eligible  person's  claim  of  coverage;  or  (2)  certify  that  it  has 
undertaken  a  good  faith  investigation  of  its  records  and  that  it  has  produced  any 
and  all  policies  or  documents  relevant  to  the  eligible  person's  claim  of  coverage. 
Subsequent  to  the  named  insurance  company's  production  or  certification,  the  EIRF 
will  decide  whether  a  PEP  has  provided  adequate  proof  of  insurance  based  on  the 
evidence  presented. 

C.  Exclusion  of  Certain  Contracts. 

1.  Contracts  Preceding  Disposal— A  contract  will  be  deemed  not  to  constitute  a 
"valid  contract  of  insurance"  when  it  covers  a  time  period  that  precedes  an  eligible 
person's  earliest  date  of  disposal  at  any  of  its  eligible  sites. 

2.  Contracts  of  Insolvent  Insurers — An  eligible  person  may  not  submit  proof  of  in- 
surance from  an  insurer  which  is  insolvent  or  is  in  insolvency  proceedings.  Such  in- 
surance will  be  deemed  not  to  constitute  a  "valid  contract  of  insurance"  and  there- 
fore cannot  be  utilized  to  determine  "available  coverage"  or  the  average  deductible. 

3.  Certain  Settlements  Not  Involving  Policy  Buybacks — Where  a  settlement  re- 
quires the  reformation  of  a  policy  to  include  an  absolute  pollution  exclusion,  the 
policy  will  not  be  considered  a  "valid  contract  of  insurance"  for  purposes  of  this  bill. 

4.  Settlements  of  Intermediate  Layers — Where  a  settlement  involves  an  interme- 
diate layer  of  coverage,  the  policy  will  not  be  considered  a  "valid  contract  of  insur- 
ance" for  the  purposes  of  the  bill. 

D.  Prior  Settlements. 

1.  Disclosure — An  eligible  person  will  be  required  to  disclose  and  certify  the 
amounts  of  any  settlement  reached  with  an  insurer  under  contracts  of  insurance 
covering  eligible  costs  at  eligible  sites.  In  the  event  that  the  terms  of  such  a  settle- 
ment are  subject  to  a  protective  order  or  are  otherwise  confidential,  the  eligible 
person  may  provide  evidence  of  the  confidential  nature  of  the  settlement  informa- 
tion to  the  EIRF.  Upon  receipt  of  such  evidence,  the  EIRF  shall  be  obligated  to  pre- 
serve the  confidentiality  of  all  such  settlement  information,  and  the  Freedom  of  In- 
formation Act  shall  not  apply  to  such  information. 

2.  Effect  of  Title  VIII  on  Prior  Settlements— Title  VIII  will  have  no  effect  on  prior 
settlements  between  eligible  persons  and  an  insurer. 

E.  Determination  of  Available  Coverage — The  Fund  wdll  determine  the  "available 
coverage"  for  each  eligible  person  by  adding  the  limits  of  liability  for  all  primary 
and  excess  insurance  proffered  and  then  by  subtracting  therefrom  all  of  the  deducti- 
bles or  self  insured  retentions  applicable  to  that  insurance.  For  insurance  policies 
whose  limits  or  deductibles  are  expressed  on  a  "per  occurrence"  basis  and  do  not 
include  an  aggregate  limit,  the  limit  or  deductible  deemed  attributable  to  that 
policy  will  be  the  limit  or  deductible  in  the  policy  times  the  number  of  eligible  sites; 
however,  these  "per  occurrence"  limits  or  deductibles  may  increase  in  future  years 
to  the  extent  there  is  an  increase  in  the  eligible  sites  attributable  to  an  eligible 
party.  The  Fund  will  make  its  offer  at  the  percentage  determined  under  the  rules 
established  in  the  bill,  and,  if  the  offer  is  accepted,  the  Fund  will  pay  this  percent- 
age of:  (a)  the  eligible  costs  actually  incurred  by  an  eligible  person  or  (b)  the  avail- 
able coverage,  whichever  is  less. 

F.  Deductibles — For  the  purposes  of  making  the  onetime  adjustment  for  deducti- 
bles or  self-insured  retentions  in  Section  802(g)(5)(B)(iii)(III),  the  Fund  will  determine 
the  average  of  all  of  the  deductibles  or  SIRs  from  all  of  the  proffered  proof  of  insur- 
ance and  will  deduct  this  average  once  from  the  amounts  payable  by  the  Fund  to  an 
eligible  person.  In  calculating  this  average,  the  Fund  will  only  count  once  a  deducti- 
ble or  SIR  for  a  particular  policy  year  which  is  expressed  on  a  "per  occurrence" 
basis.  In  calculating  both  the  available  coverage  and  the  average  deductible,  the 
Fund  will  exclude  any  deductible  or  SIR  which  has  already  been  paid  by  the  eligible 
person. 

4.  Determination  of  the  Amount  of  an  Offer. 


520 

A.  Classification  of  States— The  bill  will  list  the  following  States  in  the  60  percent 
category:  California,  Colorado,  Georgia,  Illinois,  New  Jersey,  Washington,  West  Vir- 
ginia, and  Wisconsin.  The  bill  will  list  the  following  States  in  the  20  percent  catego- 
ry: Florida,  Maine,  Maryland,  Massachusetts,  Michigan,  New  York,  North  Carolina, 
and  Ohio.  All  other  States  will  be  listed  in  the  40  percent  category. 

B.  Determination  of  Venue  and  Calculation  of  Offer— In  determining  whether 
venue  has  been  established,  the  EIRF  will  count  any  venue  which  is  the  location  of 
a  suit  filed  by  an  eligible  person  and  will  not  count  any  venue  which  is  the  location 
of  a  suit  filed  by  an  insurer.  Where  venue  has  beer  established,  the  offer  made  to 
an  eligible  person  will  be  calculated  by  assigning  50  percent  of  the  score  based  on 
venue  and  by  assigning  the  other  50  percent  of  the  score  based  on  the  weighted  av- 
erage of  an  eligible  person's  site  locations.  In  calculating  the  weighted  average  for 
site  locations,  the  Fund  will  count  a  site  twice  if  the  site  is  located  in  a  State  where 
venue  has  been  established,  if  the  site  is  included  in  the  eligible  person's  coverage 
litigation  in  that  venue,  and  if  the  total  response  costs  incurred  plus  those  estimated 
for  the  site  exceeds  $50  million,  as  established  by  governmental  cost  summaries  or 
demands,  records  of  decision,  or  satisfactory  evidence  of  costs  actually  incurred.  In 
performing  this  weighted  average  calculation,  the  Fund  will  assure  that  a  site 
which  has  been  double  counted  in  the  numerator  will  also  be  double  counted  in  the 
denominator.  Where  venue  has  not  been  established,  the  offer  will  be  calculated  as 
the  weighted  average  of  an  eligible  person's  site  locations  as  currently  determined 
in  the  bill. 

C.  Adjustment  for  Owned  Property  Sites— Whenever  an  eligible  person  seeks  pay- 
ment of  eligible  costs  for  an  "owned  property  site,"  the  Fund  will  reduce  by  30  per- 
cent the  amount  of  eligible  costs  (including  those  for  offsite  contamination  attributa- 
ble to  the  owned  property)  which  would  otherwise  be  payable  to  that  eligible  person. 
The  30  percent  reduction  only  applies  to  the  payment  at  a  specific  eligible  site 
which  meets  the  definition  of  "owned  property"  and  does  not  affect  the  payout  at 
any  other  eligible  sites  associated  with  an  eligible  person.  Thus,  if  an  eligible  person 
has  received  an  offer  of  40  percent  and  has  2  owned  property  sites  and  30  non- 
owned  property  sites,  the  eligible  person  will  receive  28  percent  of  its  eligible  costs 
at  the  2  sites  and  40  percent  of  its  eligible  costs  at  the  30  sites. 

For  the  purposes  of  this  Title,  a  site  will  be  considered  an  "owned  property  site" 
if:  (1)  (a)  an  eligible  person  owned  the  site  at  the  time  of  "initial  disposal"  or  (1)  (b)  a 
predecessor  company  owned  the  site  at  the  time  of  "initial  disposal"  and  the  prede- 
cessor company  was  merged  into  an  eligible  person  or  became  the  wholly  owned 
subsidiary  of  an  eligible  person;  (2)  the  property  owned  by  the  eligible  person  or 
predecessor  company  represents  a  portion  of  the  site  as  specifically  designated  on 
the  NPL  or  as  subject  to  a  removal  covered  by  Title  VIII;  and  (3)  (a)  an  eligible 
person  or  predecessor  company  generated  all  of  the  hazardous  substances  which 
were  disposed  of  during  its  period  of  site  ownership  or  (3)  (b)  an  eligible  person  or 
predecessor  company  owned  a  landfill  which  is  part  of  the  property  on  which  a 
manufacturing  or  industrial  facility  is  situated,  the  landfill  was  used  for  the  treat- 
ment, storage,  or  disposal  of  waste  generated  from  the  manufacturing  or  industrial 
facility  'and  from  third  parties,  and  the  landfill  contains  waste  that  is  not  primarily 
municipal  solid  waste  or  sewage  sludge  as  defined  in  Title  VI  of  H.R.  3800;  and  (4) 
the  hazardous  substances  associated  with  the  owned  property  constitute  the  basis 
for  the  risks  posed  by  the  site.  As  used  in  this  provision,  "initial  disposal"  means 
the  spilling,  pumping,  pouring,  emitting,  emptying,  discharging,  injecting,  dumping, 
disposing,  placing,  or  leaking  of  hazardous  substances  into  the  environment  caused 
by  the  site  owner  but  does  not  include:  (1)  any  continuing  or  further  leaking,  escap- 
ing, or  leaching  of  hazardous  substances  into  the  environment  during  subsequent 
periods  of  ownership  which  was  not  caused  by  the  acts  of  the  subsequent  owner  or 
(2)  any  activities  undertaken  by  an  owner  related  to  a  remediation  or  removal 
action  for  the  site.  ^, 

Under  this  section,  a  site  will  not  be  considered  "owned  property  of  an  eligible 
person  when  the  eligible  person  acquired  the  parcel  of  property  from,  or  acquired 
the  assets  of,  a  company  which  engaged  in  "initial  disposal"  at  the  site  and  the  eli- 
gible person  did  not  engage  in  "initial  disposal"  of  hazardous  substances  at  the  site 
during  its  period  of  ownership.  Moreover,  a  site  will  not  be  considered  "owned  prop- 
erty" of  an  eligible  person  when  the  site  is  a  public  or  commercial  landfill  which 
was  primarily  used  for  the  disposal,  storage  or  treatment  of  municipal  solid  waste  or 
sewage  sludge  as  defined  in  Title  VI  of  H.R.  3800. 

In  general,  therefore,  an  "owned  property  site"  will  include  a  manufacturing  or 
industrial  facility  or  a  landfill  situated  at  a  manufacturing  or  industrial  facility  at 
which  the  owner  disposed  of  its  own  process  or  other  wastes  or  the  wastes  of  third 
parties  but  will  neither  include  a  landfill  at  which  primarily  municipal  solid  waste 
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or  sewage  sludge  were  stored  or  disposed  nor  a  site  acquired  by  otherwise  responsi- 
ble parties  to  facilitate  the  performance  of  removal  or  remedial  action. 

5.  Treatment  of  an  Eligible  Person  Accepting  or  Rejecting  Offer. 

A.  Waiver  of  Claims — An  eligible  person  accepting  the  Fund's  offer  will  be  re- 
quired to  waive  and  stay  or  dismiss  all  claims  against  insurers  for  eligible  costs,  in- 
cluding bad  faith  claims. 

B.  Eligible  Person's  Additional  Disincentive  for  Rejection— In  the  event  that  an 
eligible  person  rejects  an  offer,  the  minimum  participation  percentage  is  achieved 
for  the  Fund  to  become  operational,  and  the  eligible  person  does  not  obtain  a  judg- 
ment or  settlement  in  its  coverage  litigation  which  exceeds  the  offer  made  by  the 
EIRE  for  a  resolution  of  its  eligible  sites,  the  eligible  person  shall  be  liable  for  50 
percent  of  the  reasonable  attorneys  fees,  other  litigation  costs,  and  direct  costs  in- 
curred thereafter  by  the  insurance  companies  which  are  attributable  to  eligible 
costs  at  eligible  sites,  but  this  amount  shall  not  exceed  200  percent  of  all  of  the  at- 
torneys fees,  other  litigation  costs,  and  direct  costs  of  company  inhouse  personnel 
actually  incurred  thereafter  by  an  eligible  person  in  the  pursuit  of  its  coverage  liti- 
gation which  are  attributable  to  eligible  costs  at  eligible  sites.  Upon  application  by  a 
party  to  the  coverage  litigation,  the  court  hearing  the  coverage  litigation  will  deter- 
mine whether  the  value  of  the  judgment  obtained  by  an  eligible  person  exceeds  the 
value  of  the  offer  made  by  the  EIRE  and  whether  the  attorneys  fees  and  litigation 
costs  incurred  by  the  insurers  were  unreasonable.  If  the  court  determines  that  cer- 
tain fees  and  costs  of  an  insurer  were  unreasonable,  the  court  will  exclude  such  fees 
and  costs  from  the  calculation  described  above  or  the  unreasonable  portion  thereof. 

6.  Amortization  Period  for  Past  Costs — The  amortization  period  for  the  past  costs 
will  be  extended  to  10  years,  and  interest  will  be  earned  starting  5  years  after  the 
date  of  enactment.  The  interest  rate  shall  be  that  specified  in  a  1  year  Treasury  bill, 
as  determined  on  each  anniversary  date  after  enactment. 

7.  Allocation  of  Fund  Payments — Payments  made  by  the  EIRF  to  an  eligible 
person  will  be  allocated  pro  rata  to  each  year  in  which  proof  of  insurance  has  been 
established.  The  amount  allocated  to  each  coverage  year  will  be  allocated  100  per- 
cent to  the  primary  coverage  until  it  is  exhausted  and  will  then  be  allocated  100 
percent  to  each  successive  layer  of  coverage  until  it  is  exhausted. 

8.  Operation  of  the  EIRF. 

A.  10  Year  Life  for  the  EIRF— The  EIRF  and  the  insurance  fees  will  be  specifical- 
ly authorized  for  10  years.  In  the  second  5  years  of  the  program.  Congress  will  au- 
thorize the  insurance  fee  to  increase  by  $100  million  per  year,  and  this  additional 
fee  will  be  collected  unless  the  Secretary  of  the  Treasury  reports  to  Congress  before 
June  30  of  the  prior  year  that  the  additional  tax  revenue  will  not  be  needed  to  cover 
the  expected  payments  of  the  Fund  during  the  subsequent  fiscal  year.  In  no  event 
shall  the  fee  exceed  $1.2  billion  in  the  10th  year  of  the  EIRF. 

B.  Stretchout  of  Funding  for  Shortfalls  During  the  First  10  Years  of  the  EIRF— In 
the  event  that  the  EIRF  does  not  have  sufficient  funds  to  pay  all  eligible  costs  sub- 
mitted during  any  given  year  of  the  first  10  year  period,  the  Fund  may  borrow 
against  future  revenues  up  to  the  amount  anticipated  to  be  received  during  the  next 
fiscal  year.  In  the  event  that  the  EIRF  does  not  have  sufficient  funds  available  from 
either  the  fees  raised  or  the  amounts  borrowed  to  pay  all  eligible  costs  submitted  to 
the  Fund,  the  EIRF  shall  determine  the  size  of  the  shortfall  and  shall  allocate  the 
shortfall  to  the  eligible  persons  in  proportion  to  the  size  of  their  pending  claims  for 
reimbursement  from  the  EIRF.  This  shortfall  shall  be  paid  to  the  eligible  person 
and  shall  be  amortized  over  the  next  5  years,  and  the  amortized  amount  shall  be 
paid  with  interest  at  the  rate  specified  for  the  amortization  of  past  costs.  A  shortfall 
which  is  being  amortized  hereunder  shall  not  be  considered  a  default  by  the  EIRF, 
triggering  the  revival  of  claims. 

C.  Operation  of  Title  VIII  At  the  Conclusion  of  the  First  10  Years — The  sunset 
provisions  for  Titles  VIII  and  IX  will  be  eliminated,  and  the  insurance  fees  will  be 
extended  as  long  as  necessary  to  pay  for  all  the  eligible  costs  of  eligible  persons  ac- 
cepting an  offer  at  any  eligible  site  which  is  identified  at  the  time  of  acceptance  of 
the  EIRF  offer  or  within  10  years  after  the  date  of  enactment.  In  the  event  that 
Congress  does  not  increase  the  fees  in  the  11th  year  of  enactment  or  thereafter,  the 
fees  for  each  succeeding  year  will  not  exceed  $1.2  billion.  However,  if  the  amount  of 
eligible  costs  (including  any  amortized  amount  of  shortfalls  during  the  first  10 
years)  which  is  to  be  paid  in  any  such  year  exceeds  the  amount  of  revenue  available 
from  fees  and  borrowings,  the  EIRF  will  be  in  default  regarding  any  eligible  person 
whose  eligible  costs  are  not  fully  paid  and  the  litigation  of  such  persons  may  be  re- 
vived at  the  option  of  such  persons. 

D.  Wind  Down  of  EIRF— Whenever,  in  any  year  after  the  year  2000,  the  EIRF 
retains  at  least  $300  million  after  the  payment  of  all  claims  for  eligible  costs,  the 
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fees  in  the  subsequent  year  will  be  decreased  by  $300  million.  The  fees  will  remain 
at  that  reduced  level  until  the  expected  payments  for  the  next  fiscal  year  exceed  the 
amount  of  fees  due  to  be  collected,  at  which  point  the  fees  for  the  next  fiscal  year 
will  revert  to  the  amount  previously  established  for  that  year  in  Title  IX.  In  the 
event  that  the  EIRF  is  not  asked  to  make  a  payment  of  any  eligible  costs  for  two 
consecutive  years,  the  EIRF  and  the  EIRF  fees  will  terminate. 

9.  Definitions. 

A.  Eligible  Person — A  joint  venture  will  not  be  aggregated  with  any  of  the  indi- 
vidual joint  venturers  for  the  purposes  of  the  bill  but  will  be  treated  as  a  distinct 
"eligible  person"  under  the  bill.  "Eligible  person"  will  be  defined  to  avoid  multiple 
claims  against  the  Fund  by  subsidiaries  of  a  single  corporate  organization.  All 
claims  by  subsidiaries  must  be  included  in  a  single  claim  by  the  corporate  parent. 

B.  Eligible  Costs. 

1.  Removal  Costs — Costs  of  a  removal  action  at  a  non-NPL  site  will  be  eligible  for 
reimbursement  whenever  the  removal  is  conducted  pursuant  to  governmental  direc- 
tion or  oversight  under  sections  106  or  122  of  CERCLA  or  under  40  CFR  300.415; 
such  costs  will  not  be  eligible  for  reimbursement  whenever  the  removal  is  a  volun- 
tary activity  initiated  by  a  private  party.- 

2.  Trigger  for  PaymenWEligible  costs  may  arise  from  response  to  a  release  or 
threat  of  release,  provided  the  liability  of  an  eligible  person  arises  from  activities  or 
ownership  occurring  prior  to  January  1,  1986. 

3.  Payment  of  Costs  Incurred  Pursuant  to  Interim  Allocations — An  eligible  person 
accepting  an  offer  of  resolution  will  be  entitled  to  receive  payment  for  eligible  costs 
which  have  been  incurred  even  if  the  eligible  person  paid  such  costs  pursuant  to  an 
interim  allocation.  In  the  event  that  an  eligible  person  obtains  reimbursement  of 
such  eligible  costs  as  a  result  of  a  final  allocation,  contribution  action,  or  otherwise, 
the  eligible  person  must  notify  the  EIRF  of  the  amount  of  the  reimbursement  and 
must  either  (1)  reduce  its  next  claim  to  the  EIRF  for  payment  of  eligible  costs  by  the 
amount  of  the  reimbursement  or  (2)  refund  the  amount  of  the  reimbursement. 

4.  Defense  Costs — Costs  of  defense  will  be  eligible  for  reimbursement  when  they 
are  related  to  defense  of  "potential  liability  for  eligible  costs  at  eligible  sites." 

10.  Reports. 

A.  Report  on  Potential  for  Escalation  of  EIRF  Liability— Not  later  than  the  end  of 
the  fifth  year  after  enactment  of  this  bill,  the  President  shall  make  a  report  to  Con- 
gress assessing  the  potential  liability  of  the  EIRF  for  payment  of  response  costs  and 
natural  resource  damages  claims  over  the  next  5  year  period,  and  the  President 
shall  make  recommendations  for  amendments  to  CERCLA  which  would  deal  with 
any  shortfalls  between  the  projected  potential  liability  of  the  EIRF  and  the  amounts 
authorized  to  be  raised  over  this  5  year  period. — 

B.  Report  on  Non-NPL  Sites — In  order  for  Congress  to  be  able  to  evaluate  wheth- 
er to  extend  the  EIRF  to  non-NPL  sites,  the  Treasury  Department  shall  conduct  a 
study  on  the  number  of  non-NPL  sites  and  the  average  clean-up  cost  per  non-NPL 
site  and  shall  report  its  findings  not  later  than  3  years  after  the  date  of  enactment. 

11.  No  Subrogation  by  Orphan  Share  of  Claim  Against  the  EIRF— Neither  parties 
included  within  the  orphan  share  nor  the  Superfund  will  be  eligible  to  make  a  claim 
against  the  EIRF. 

12.  No  Precedential  Effect— Nothing  contained  in  Title  VIII  shall  affect  or  be  used 
as  precedent  with  regard  to  any  other  site,  costs,  or  liability  not  subject  to  Title 
VIII. 

13.  Insurance  Fees — The  insurance  industry  will  propose  a  fee  which  is  basically 
prospective  in  its  effect,  which  will  apply  to  domestic  and  foreign  insurers  and  rein- 
surers, and  which  will  not  be  subject  to  regulatory  interference. 


Prepared  Statement  of  Michael  S.  McGavick 

The  American  Insurance  Association  ("AIA")  is  a  trade  association  comprised  of 
254  insurance  companies  which  write  a  large  percentage  of  the  commercial  property 
and  liability  insurance  sold  in  the  United  States.  AIA  is  vitally  concerned  about  the 
efficiency  and  effectiveness  of  the  current  Superfund  law,  as  well  as  its  financial 
implications  for  property/casualty  insurers,  other  affected  industries,  and  the  Amer- 
ican economy  as  a  whole.  We  appreciate  the  opportunity  to  present  our  views  today 
as  the  subcommittee  considers  title  VIII  of  S.  1834,  the  insurance-related  provisions 
of  the  Administration's  proposed  Superfund  reform  bill. 

On  November  4,  1993,  AIA  testified  before  this  subcommittee  on  the  necessity  for 
reform  of  the  Superfund  retroactive  liability  system.  In  that  testimony  we  set  forth 
a  brief  history  of  Superfund  and  described  in  detail  the  unintended,  but  very  expen- 
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sive,  wasteful,  and  counterproductive  effects  of  Superfund's  retroactive  liability 
system.  We  stated  unequivocally  at  that  time  that  the  simplest  and  most  direct  way 
to  address  the  most  serious  flaws  in  the  current  Superfund  liability  system  would  be 
to  eliminate  retroactive  liability  for  waste  legally  disposed  of  prior  to  the  enactment 
of  Superfund.  We  also  stated  our  industry's  unequivocal  willingness  to  contribute 
substantial  monies  toward  financing  that  solution. 

We  are  greatly  encouraged  by  the  fact  that  the  Administration  has  recognized  the 
importance  of  the  insurance  industry's  Superfund  problem  and  attempted  to  solve 
that  problem  with  title  VIII  of  its  proposed  legislation  (S.  1834). 

While  title  VIII  was  a  necessary  first  step  toward  initiating  further  debate,  in  the 
form  in  which  it  was  introduced  it  does  not  come  close  to  achieving  its  two  most 
important  objectives:  resolving  80  to  95  percent  of  Superfund-based  insurance 
claims — and  doing  so  at  a  cost  which  is  fair  and  affordable  to  the  insurance  indus- 
try. Therefore,  title  VIII  of  the  bill  in  its  original  form  is  simply  unacceptable  to  the 
insurance  industry. 

The  enormity  and  importance  of  the  Superfund  problem  demands  extraordinary 
efforts  to  arrive  at  a  satisfactory  solution.  Moreover,  we  committed  to  the  Chairman 
and  members  of  this  committee  that  we  would  remain  open  to  creative  alternatives 
to  the  elimination  of  retroactive  liability.  Thus,  we  have  worked  hard  with  non-in- 
surers, including  members  of  the  business  community  and  representatives  of  the 
Administration,  in  trying  to  develop  a  workable  solution  that  will  eliminate  the  vast 
majority  of  Superfund-based  insurance  claims,  while  imposing  on  insurers  and  in- 
sureds costs  which  are  fair,  affordable,  and  predictable.  We  believe  that  a  workable 
compromise  has  now  been  reached. 

In  the  remainder  of  our  testimony  we  will  briefly  summarize  how  the  insurance 
industry  came  to  be  involved  in  Superfund  and  why  Superfund  has  become  such  an 
enormous  problem.  Then,  turning  to  title  VIII  of  S.  1834,  we  explain  our  conclusion 
that  the  Administration's  proposal  for  dealing  with  this  problem  is  unworkable  and 
would  actually  make  the  situation  worse  for  insurers.  Finally,  we  review  efforts  by 
the  Coalition  on  Superfund,  a  broad-based  coalition  of  chemical  companies,  manu- 
facturers, and  insurers,  to  develop  a  workable  solution  to  the  insurance  problem, 
based  on  the  core  concepts  contained  in  the  Administration's  proposal. 

Insurance  Industry  Involvement  in  Superfund 

The  insurance  industry  was  brought  into  the  Superfund  liability  quagmire  by  po- 
tentially responsible  parties  ("PRPs")  facing  liability  for  clean-up  of  old  waste  sites. 
Insurers  are  involved  in  two  different  ways. 

First,  as  PRPs  are  notified  of  their  potential  liability  or  are  assessed  their  share  of 
clean-up  costs,  many  have  claimed  that  liability  for  their  past  hazardous  waste  man- 
agement practices  is  covered  under  old  insurance  policies  in  effect  at  the  time  the 
waste  was  disposed  of  at  the  site.  Insurers  believe  that  these  old  policies  do  not 
cover  Superfund  clean-up.  These  PEP  law  suits,  however,  threaten  to  expose  the  in- 
dustry to  multi-million  dollar  claims.  The  result  is  time-consuming,  expensive  insur- 
ance coverage  litigation  that  forces  both  PRPs  and  insurers  to  spend  large  sums  of 
money  on  more  lawyers  and  consultants. 

The  second  way  insurers  are  involved  in  Superfund  disputes  is  in  the  defense  of 
PRPs.  While  reserving  the  right  to  later  have  the  coverage  issue  resolved,  insurance 
companies  often  defend  their  PRP  policyholders  against  claims  the  policyholder  con- 
tends are  covered  by  the  insurance  policy.  Thus,  insurers  frequently  wind  up  doubly 
involved  in  Superfund  litigation.  This  also  fuels  the  litigation  fires:  the  PRPs  law- 
suits against  the  government  and  other  parties  are  "free"  to  the  PRP — paid  for  by 
the  insurers — as  the  PRPs  try  to  reduce  their  own  exposure. 

All  levels  of  the  State  and  Federal  judicial  system  are  currently  occupied  in  the 
interpretation  of  insurance  policies,  often  written  years  or  even  decades  before  the 
enactment  of  Superfund.  There  are  a  number  of  specific  issues  of  contention  which 
make  this  litigation  extremely  complex.  Our  purpose  in  mentioning  the  coverage 
litigation  is  not  to  delve  into  these  issues,  or  to  give  the  insurance  industry's  per- 
spective on  them,  but  simply  to  underscore  the  unsettled  nature  of  the  law  with  re- 
spect to  insurance  coverage,  and  the  concomitant  uncertainty  about  the  potential 
effects  of  Superfund  on  property/casualty  insurers.  Most  legal  experts  believe  it  will 
take  many  years  for  all  of  the  issues  involved  in  the  coverage  litigation  to  be  re- 
solved. Moreover,  even  after  all  of  the  legal  issues  presented  by  the  coverage  litiga- 
tion are  resolved,  we  will  still  be  litigating  for  years  over  the  application  of  the  facts 
in  each  case. 

How  much  money  is  wasted  on  insurance-related  transaction  costs?  Transaction 
cost  information  for  the  private  sector  has  been  difficult  to  assemble,  largely  be- 
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cause  of  the  diverse  number  of  parties,  and  the  lack  of  site-specific  accounting.  In 
the  most  authoritative  study  so  far,  a  1992  study  by  Rand,  it  was  reported  that  aver- 
age transaction  costs  associated  with  insurance  claims  paid  under  Superfund  were 
88  percent  of  total  costs.  Even  on  closed  claims,  transaction  costs  averaged  69  per- 
cent, more  than  double  the  average  for  other  general  liability  claims.  Rand  found 
that  insurer  transaction  costs  were  running  at  $400  million  per  year  for  all  waste 
clean-up  claims.  Transaction  cost  expenditures  for  PRPs  must  be  at  least  equal  to 
that  figure. 

The  bottom  line  is  this:  the  insurance  coverage  litigation  will  continue  to  result  in 
hundreds  of  millions  of  dollars  in  unproductive,  wasteful  expenditures  for  years  to 
come  unless  serious  reform  is  adopted  during  this  reauthorization  of  Superfund. 

The  Administration's  Proposal 
(title  viii  of  s.  1834) 

Summary  of  Title  VIII 

The  Administration's  Superfund  reform  proposal,  introduced  as  S.  1834,  leaves  the 
current  retroactive  liability  system  unchanged.  However,  it  would  superimpose  two 
kinds  of  liability-related  reforms  on  the  current  liability  system. 

First,  Superfund  clean-up  costs  would  be  allocated  among  PRPs  using  a  new  allo- 
cation system,  set  out  in  title  IV.  In  our  testimony  before  the  House  Subcommittee 
on  Transportation  and  Hazardous  Materials  on  February  10,  we  commented  on  our 
misgivings  about  the  non-binding  nature  of  the  Administration's  cost  allocation  pro- 
posal, as  well  as  other  significant  defects.  We  think  the  allocation  process  proposed 
in  title  IV  will  require  much  improvement  before  it  will  succeed  in  reducing  litiga- 
tion. 

Second,  in  an  attempt  to  eliminate  a  large  part  of  the  current  insurance  litiga- 
tion, title  VIII  would  establish  an  "Environmental  Insurance  Resolution  Fund",  fi- 
nanced by  a  "fee"  paid  by  the  insurance  industry,  which  would  reimburse  PRP 
claims  for  insurance  coverage  for  waste  disposed  of  prior  to  1986.  (For  waste  dis- 
posed of  in  1986  or  later,  this  insurance  claims  process  would  not  apply.) 

Briefly,  here  is  how  the  system  would  work: 

•  A  new  Environmental  Insurance  Resolution  Fund  ("EIRE")  would  be  cre- 
ated to  handle  claims  for  insurance  coverage  for  the  clean-up  of  pre-1986  waste. 

•  The  Fund  would  be  financed  by  a  fee  paid  by  insurers  that  would  raise,  de- 
pending on  the  Fund's  needs;  $2.5  to  $3.1  billion  over  the  first  5  years. 

•  PRPs  would  be  required  to  place  a  claim  with  the  Fund  for  reimbursement 
of  their  clean-up  costs  before  they  may  sue  their  insurers. 

•  PRPs  making  a  claim  must  prove  they  have  insurance,  by  a  minimal  test  (7 
years  of  "comprehensive  general  liability"  insurance  or  "commercial  multi- 
peril"  insurance  in  any  14  year  period). 

•  Insurance  policy  limits  are  not  considered,  so  long  as  a  threshold  of  $15  mil- 
lion in  available  limits  is  exceeded.  Demonstrable  limits  below  $15  million  set  a 
lower  ceiling  for  eligible  costs. 

The  Fund  may  reimburse  "eligible  costs": 

— Clean-up  costs  at  NPL  sites 

— Natural  resource  damages 

— Costs  of  reniovals  required  by  CERCLA  at  NPL  and  non-NPL  sites 

— Superfund-related  defense  costs 
Insurance  policy  limits  will  not  be  considered. 

•  The  Fund  offers  a  settlement  of  either  20,  40,  or  60  percent  of  a  PRP's 
claim,  depending  on  the  likelihood  of  the  PRP  recovering  from  insurers  in  the 
relevant  State  courts. 

The  Fund's  trustees  will  determine  by  rulemaking  which  States  fall  into 
which  category,  based  on  the  court  decisions  on  insurance  coverage  in  each 
State  as  of  January  1,  1994.  Those  States  with  court  decisions  generally  fa- 
voring insurers  will  be  in  the  20  percent  category;  those  favoring  PRPs  in 
the  60  percent  category;  and  those  States  whose  courts  have  not  yet  decided 
the  issue  will  be  in  the  40  percent  category. 

In  general,  the  question  of  which  percentage  category  a  PRP  is  in  for  pur- 
poses of  the  settlement  offer  will  be  determined  by  the  following: 

— In  the  case  of  a  PRP  who  has  filed  a  lawsuit  against  its  insurers 
prior  to  December  1,  1993,  the  Fund's  offer  will  be  based  on  the  catego- 
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ry  for  the  State  in  which  the  lawsuit  is  pending,  regardless  of  where 
the  PRP's  Superfund  sites  may  be  located. 

— In  the  case  of  all  other  PRPs,  the  Fund's  offer  will  be  based  on  the 
category  for  the  State  in  which  the  PRP's  Superfund  site  is  located,  or 
if  more  than  one  site,  an  average  of  the  percentages  applicable  to  those 
sites.  PRPs  who  accept  the  Fund's  offer  give  up  the  opportunity  to  sue 
their  insurers. 

•  PRPs  who  do  not  accept  the  offer  from  the  Fund  may  sue  their  insurers, 
just  as  they  do  now.  However,  the  defendant  insurers  will  be  indemnified  up  to 
the  settlement  amount  that  was  offered  by  the  Fund. 

For  example,  if  the  Fund  offers  $60  million  and  a  court  subsequently 
awards  $100  million,  the  Fund  will  still  pay  $60  million,  and  the  defendant 
insurers  will  pay  $40  million.  If  the  court  awards  $35  million,  then  that  is 
paid  by  the  Fund,  and  the  defendant  insurers  pay  nothing  more.  Recovery 
of  insurer  coverage  litigation  costs  would  also  be  allowed  in  the  latter  case, 
but  no  more  than  the  difference  between  the  fund  offer  and  the  final 
award. 

A  small  penalty  is  provided  to  encourage  PRP  participation:  A  PRP  who 
opts-out  is  subject  to  fee-shifting  of  up  to  20  percent  of  the  fees  incurred  by 
the  insurer  in  coverage  litigation  after  the  fund's  offer  is  rejected. 

•  The  Environmental  Insurance  Resolution  Fund  and  the  insurance  fee 
would  be  authorized  for  5  years  and  would  automatically  expire  if  not  reauthor- 
ized. 

•  The  insurance  fee  would  raise  $2.5  billion  ($500  million  per  year)  over  the  5 
years  of  the  authorization.  The  fee  would  increase  to  a  maximum  of  $3.1  billion 
for  the  5-year  period  if  it  becomes  apparent  that  there  are  insufficient  funds 
available.  Thus,  the  fee  wou'd  raise  $500  million  in  the  first  year,  $500  million 
in  the  second  year,  and,  if  there  were  insufficient  funds  available,  would  in- 
crease automatically  to  $700  million  in  each  of  the  remaining  years. 

The  Need  for  a  Workable  Solution 

The  Administration  has  now  proposed  a  very  unique  approach  to  resolving  the 
insurance  Superfund  litigation.  However,  despite  this  serious  attempt  at  a  solution, 
we  find  title  VIII  of  the  current  bill  is  simply  unworkable  and  unacceptable  £is  in- 
troduced. A  brief  look  at  the  evolution  of  this  proposal  gives  some  insight  into  the 
difficulties  it  presents  in  its  present  form. 

The  idea  of  creating  an  independent  facility  to  resolve  Superfund  insurance 
claims  arose  from  efforts  begun  last  fall  by  a  handful  of  insurers  and  industrial 
companies  to  come  up  with  an  imaginative  solution  to  the  insurance  litigation  mess. 
These  efforts  centered  on  a  "Hybrid"  idea  offered  by  the  representative  of  a  large 
industrial  company.  Under  the  Hybrid,  the  insurance  industry  would  pay  an  annual 
contribution  to  an  insurance  fund,  which  in  turn  would  pay  a  uniform  fixed  percent- 
age of  the  clean-up  costs  at  all  Superfund  sites.  In  exchange  for  this  insurance  con- 
tribution, no  insurer  would  be  liable  for  defense  or  indemnification  of  any  Super- 
fund  clean-up  costs.  Under  the  Hybrid,  participation  by  all  PRPs  and  insurers  would 
be  mandatory.  And  the  insurance  litigation  would  simply  be  ended. 

The  Hybrid  provoked  a  great  deal  of  interest  in  the  industrial  community.  It  was 
not  difficult  to  understand  how  both  PRPs  and  insurers  would  benefit  from  the 
"hybrid"  proposal:  (1)  The  PRPs  would  receive  the  certainty  that  a  percentage  of 
the  waste  clean-up  costs  at  each  site  would  be  paid  by  insurers;  (2)  both  PRPs  and 
insurers  would  have  eliminated  the  enormous  transaction  costs  now  incurred  by  in- 
surance coverage  litigation;  and  (3)  insurers  would  obtain  the  financial  certainty  of 
a  regular  annual  tax,  instead  of  uncontrollable,  unquantifiable  litigation  risk. 

White  House  officials  and  others  in  the  Administration  became  deeply  interested 
in  the  Hybrid  as  a  possible  way  to  defuse  the  controversy  over  the  Superfund  retro- 
active liability  system.  They  objected,  however,  to  one  crucial  feature  of  the  Hybrid: 
its  mandatory  nature.  As  a  result,  they  sought  to  develop  a  "voluntary"  system  for 
resolving  the  insurance  litigation. 

Early  in  January  the  Administration  began  convening  a  small  group  of  private 
sector  companies  to  work  on  a  voluntary  system.  AIA  appreciated  being  asked  to 
participate  in  these  meetings,  despite  our  misgivings  about  the  Administration's 
ground  rules  and  time  limits.  This  small  group  devised  the  outlines  of  title  VIII  in 
about  2  weeks  of  intensive  and  chaotic  work.  The  result  was  a  proposal  which 
amounted  to  a  "first  step,"  useful  as  a  basis  for  further  review  and  negotiations. 
This  is  not  a  surprising  outcome:  the  time  allowed  had  been  too  short  to  permit  ade- 
quate analysis  and  the  ground  rules  did  not  permit  wide-ranging  innovation. 


526 

Following  intensive  analysis  of  the  title  VIII  provisions  as  they  were  introduced, 
AIA  concluded  that  the  bill  as  drafted  was  unworkable  and  unacceptable.  In  short, 
we  are  convinced  that  in  its  present  form  the  bill  will  not  achieve  its  primary  objec- 
tives: it  will  not  eliminate  80  to  95  percent  of  the  insurance  litigation  and  it  will  not 
be  fair  and  affordable  to  the  insurance  industry. 

Why  Title  VIII  is  Unworkable  as  Introduced 

To  facilitate  understanding  of  title  VIII  and  its  major  deficiencies,  we  have  divid- 
ed our  analysis  into  three  main  parts:  the  voluntary  nature  of  the  system;  the  rules 
for  developing  offers  to  the  PRPs;  and  the  authorization  and  funding  of  the  EIRF. 
For  each  of  those  parts,  we  summarize  the  provisions  of  title  VIII  and  then  identify 
and  discuss  the  issues  raised  by  those  provisions. 

A.  VOLUNTARY  PARTICIPATION  FOR  THE  PRPS 

The  Current  Provisions  of  Title  VIII 

1.  PRPs  must  request  a  settlement  offer  from  the  EIRF  before  they  may  sue  their 
insurers.  However,  participation  in  the  EIRF  is  voluntary,  i.e.,  a  PRP  may  either 
opt  to  accept  the  offer  from  the  EIRF  or  reject  the  offer  from  the  EIRF  and  file  (or 
resume)  a  lawsuit  against  its  insurer  just  as  PRPs  are  permitted  to  do  under  the 
current  Superfund  liability  system). 

Problems  Presented  by  the  Voluntary  System 

The  Administration  and  some  PRPs  have  been  unwilling  to  agree  to  a  mandatory 
EIRF  process,  i.e.,  one  in  which  all  PRP  claims  must  be  settled  by  the  EIRF.  Yet  for 
the  insurers,  a  voluntary  system  does  not  provide  the  necessary  assurance  that 
enough  PRPs  will  "opt-in"  to  the  system  so  that  80  to  95  percent  of  the  insurance 
litigation  will  in  fact  come  to  an  end. 

To  put  it  another  way,  if  only  half  of  all  eligible  PRPs  elect  to  participate  in  the 
EIRF  process,  the  insurance  litigation  will  still  continue  at  full  speed  ahead,  since 
the  insurers  will  still  have  to  defend  thousands  of  lawsuits  in  all  50  States.  Worse 
still,  those  who  opt-out  of  the  EIRF  system  can  be  expected  to  be  those  PRPs  who 
think  they  have  the  strongest  cases,  have  their  lawsuits  in  a  particularly  "favor- 
able" State  court,  or  who  perhaps  are  simply  opting-out  for  unquantifiable  reasons. 
Thus  the  EIRF  would  resolve  only  weaker  cases,  at  generous  payment  levels. 

The  voluntary  nature  of  title  VIII  could  leave  the  insurers  with  all  the  same  enor- 
mous expense,  waste,  and  uncertainty  that  we  have  now — but  we  would  have  the 
added  burden  of  a  $3.1  billion  assessment  on  our  industry.  Obviously,  this  is  an  un- 
acceptable outcome,  which  we  must  and  will  vigorously  oppose. 

The  Administration  has  been  reluctant  to  propose  a  mandatory  EIRF  system, 
hinting  that  it  could  be  unconstitutional.  In  response  to  that  objection,  we  provided 
an  analysis  by  Mr.  William  T.  Coleman,  Jr.,  a  copy  of  which  was  provided  to  this 
subcommittee.  Mr.  Coleman  concluded  that  a  mandatory  system  would  not  be  un- 
constitutional, on  either  due  process  grounds  or  as  a  "taking."  We  understand  that 
the  Department  of  Justice  has  not  done  a  written  analysis  of  this  issue. 

The  voluntary  nature  of  title  VIII  also  has  not  been  overcome  by  the  addition  of  a 
"disincentive"  to  PRPs  who  reject  the  EIRF  process  and  resume  lawsuits  against 
their  insurers.  The  requirement  in  title  VIII  that  a  PRP  who  loses  its  lawsuit 
against  its  insurers  must  pay  20  percent  of  the  insurers'  fees  and  costs  is  minimal: 
in  the  typical  Superfund  coverage  suit,  with  millions  of  dollars  at  stake,  this  penalty 
would  not  deter  anyone  from  suing.  Moreover,  it  is  only  a  fraction  of  the  penalty 
that  is  available  right  now  under  Rule  68  of  the  Federal  Rules  of  Civil  Procedure, 
which  allows  recovery  of  100  percent  for  litigants  in  Federal  court. 

As  a  practical  matter,  simply  requiring  the  losing  PRP  to  pay  all  or  part  of  the 
insurer's  litigation  fees  will  not,  in  itself,  deter  many  lawsuits.  Something  more  will 
be  necessary. 

B.  PAYMENT  OF  INSURANCE  CLAIMS 

The  Current  Provisions  of  Title  VIII 

1.  The  Fund  offers  a  settlement  of  either  20,  40,  or  60  percent  of  a  PRP's  claim, 
depending  on  the  likelihood  of  the  PRP  recovering  from  insurers  in  the  relevant 
State  courts. 

2.  The  EIRF  may  reimburse  "eligible  costs": 

a.  Clean-up  costs  at  NPL  sites 

b.  Natural  resource  damages 

c.  Superfund  required  removal  costs  at  NPL  sites  and  non-NPL  sites 
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d.  Superfund-related  defense  costs 
Problems  Presented 

Our  major  objection  to  these  provisions  is  that,  taken  in  combination,  they  will 
result  in  grossly  inflated  payouts  from  the  Fund — payouts  which  are  beyond  all  cur- 
rent or  anticipated  experience  and  without  regard  to  actual  insurance  coverage  and 
policy  limits. 

Revisions  to  these  parts  of  title  VIII  must  focus  on  placing  more  reasonable  limits 
on  the  ultimate  payouts  from  the  EIRF,  recognizing  two  major  points:  (1)  percent- 
ages which  are  unrealistically  low  will  result  in  large  numbers  of  PRPs  opting  out 
of  the  EIRF;  and  (2)  it  does  neither  the  PRPs  nor  the  insurance  industry  any  good  if 
the  funds  in  the  EIRF  are  depleted  because  payouts  are  unrealistically  high. 

That  being  understood,  major  issues  which  must  be  addressed  include  the  follow- 
ing items. 

1.  Policy  limits  and  deductibles: 

a.  PRPs  seeking  an  offer  from  the  EIRF  must  first  show  all  of  their  applicable 
insurance  policies  in  order  to  establish  that  they  had  insurance  for  the  applica- 
ble period  and  to  establish  the  amount  of  their  policy  limits. 

b.  The  deductibles  and  SIRs  (self-insured  retentions)  applicable  to  these  poli- 
cies should  be  subtracted. 

c.  Occurrence  policies  must  be  defined  and  limited. 

2.  Windfall  claims: 

a.  Claims  which  normally  would  not  have  been  paid,  either  because  they  were 
filed  too  late  or  are  dormant,  should  not  be  paid  by  the  EIRF. 

b.  Claims  for  clean-up  costs  arising  from  actions  that  resulted  in  a  criminal 
conviction  should  not  be  paid. 

3.  Venue:  The  current  provisions  of  title  VIII  determine  the  percentage  offer  from 
the  EIRF  based  on  where  the  insurance  coverage  suit  has  been  filed.  As  a  practical 
matter,  whenever  possible,  large  PRPs  have  filed  their  suits  in  States  they  believe 
have  laws  favorable  to  them,  regardless  of  where  the  Superfund  sites  included  in 
the  lawsuit  are  actually  located.  The  Administration's  bill  unrealistically  rewards 
this  forum  shopping.  The  insurers  believe  that  the  percentage  offers  from  the  EIRF 
should  be  based  on  where  the  Superfund  sites  are  actually  located,  not  where  the 
lawsuits  have  been  filed. 

4.  Owned  property:  The  insurance  policies  at  stake  in  Superfund  coverage  litiga- 
tion do  not  cover  pollution  resulting  from  activities  at  sites  owned  by  the  policyhold- 
er. The  insurers  have  a  very  high  rate  of  success  in  court  with  this  "owned  proper- 
ty" defense.  Thus,  the  percentage  offers  made  by  the  EIRF  should  be  lower  for  Su- 
perfund sites  which  constitute  "owned  property"  to  better  reflect  the  amount  a  PRP 
could  reasonably  expect  to  receive  for  these  sites. 

5.  Assignment  of  States  to  percentage  categories:  The  Administration's  bill  directs 
the  EIRF  Trustees  to  assign  States  to  the  percentage  categories,  with  the  10  States 
where  coverage  law  is  most  favorable  to  insurers  in  the  20  percent  category,  the  10 
States  where  the  coverage  law  favors  PRPs  in  the  60  percent  category,  and  the  bal- 
ance in  the  40  percent  category.  However,  leaving  this  determination  to  the  trustees 
without  any  criteria  or  other  guidance,  will  produce  enormous  uncertainty.  In  fact, 
it  makes  it  virtually  impossible  for  business  to  assess  the  value  of  title  VIII.  Criteria 
for  categorizing  the  States  must  be  inserted  in  the  bill. 

6.  One  set  of  rules  at  Superfund  sites:  Superfund  costs  covered  by  this  proposal 
should  be  subject  to  the  CERCLA  liability  system  and  no  other.  We  are  concerned 
that  State  laws  could  be  used  to  circumvent  the  EIRF. 

7.  Amortization  of  Past  Costs:  Under  the  current  bill,  EIRF  payouts  for  clean-up 
costs  incurred  prior  to  creation  of  the  EIRF  are  paid  out  over  8  years,  with  no  inter- 
est accruing.  We  believe  that  a  more  reasonable  period  is  10  years. 

C.  THE  AUTHORIZATION  AND  THE  INSURANCE  FEE 

Although  this  hearing  is  limited  to  title  VIII,  there  are  points  at  which  some  of 
the  organizational  concepts  of  title  VIII  can  be  best  understood  by  also  considering 
the  insurance  fee  that  would  be  established  by  title  IX  of  S.  1834. 

The  Provisions  of  Title  VIII  and  Title  IX 

1.  The  EIRF  would  be  financed  by  a  fee  paid  by  insurers  that  would  raise  $2.5 
billion  ($500  million  per  year)  over  the  5  years  of  the  authorization.  The  fee  would 
increase  to  a  maximum  of  $3.1  billion  over  the  5  years  if  it  becomes  apparent  that 
there  are  insufficient  funds  available. 
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2.  The  EIRF  and  the  insurance  fee  would  be  authorized  for  5  years  and  would 
automatically  expire  if  not  reauthorized. 

Problems  Presented 

We  will  reserve  for  another  forum  our  comments  on  the  mechanism  for  collecting 
the  insurance  fee.  Relevant  to  this  hearing,  however,  is  the  question  of  how  to  deal 
with  ensuring  that  the  EIRF  has  adequate  resources  and  time  available  to  carry  out 
its  duties  without  causing  the  insurance  litigation  to  start  all  over  again. 

1.  Ten- Year  Authorization:  The  EIRF  should  be  authorized  for  10  years  to  give  it 
a  chance  to  work. 

2.  Stretch-out  of  Past  Costs  and  Risk  Sharing: 

a.  If  the  EIRF  experiences  greater  demands  for  payouts  than  it  is  able  to  sat- 
isfy with  existing  revenues,  the  EIRF  should  be  authorized  to  stretch-out  the 
payment  of  those  costs  over  a  period  of  years,  rather  than  become  insolvent. 

b.  In  recognition  that  there  may  be  a  demand-bulge  in  years  6  to  10  or  later 
requiring  the  stretch-out  of  payments,  the  insurance  tax  could  be  increased  in 
specified  annual  increments,  if  the  Secretary  of  Treasury  found  it  necessary  to 
enable  the  EIRF  to  meet  its  obligations. 

c.  To  avoid  shutting  down  the  EIRF,  if  these  amounts  prove  inefficient,  the 
fund  would  be  required  to  schedule  payments  to  the  PRPs  rather  than  pay 
them  immediately. 

The  Coalition  on  Superfund 

Due  to  the  great  importance  which  we  attach  to  achieving  Superfund  reform,  we 
have  attempted  to  work  with  all  stakeholders  to  further  develop  this  unique  idea 
and  to  do  everything  possible  to  make  it  a  practical  solution  to  the  Superfund  prob- 
lem. To  that  end,  we  have  been  engaged  in  very  intense  discussions  with  a  broad 
group  of  chemical,  manufacturing,  and  insurance  companies  hosted  by  the  Coalition 
on  Superfund.  We  have  retained  a  mem.ber  of  a  prominent  law  firm,  experienced  in 
Superfund  issues,  to  mediate  and  facilitate  these  discussions. 

This  is  a  much  broader  group  than  that  which  took  part  in  discussions  with  White 
House  staff  prior  to  introduction  of  S.  1834,  and,  thus,  to  some  extent  our  discus- 
sions have  been  more  sweeping,  more  lengthy,  and,  yes,  at  times  more  combative. 
But,  the  same  thing  which  makes  these  discussions  more  penetrating  and  more  com- 
bative has  also  made  them  more  candid.  And  that  has  been  for  the  good. 

We  have  made  serious,  substantial  progress  in  resolving  many  of  the  major  issues 
to  which  we  have  alluded  in  this  testimony.  Pressed  by  the  Congressional  schedule, 
we  have  worked  day  and  night  to  seek  a  resolution  of  this  matter.  For  our  part,  this 
effort  has  involved  managers  at  the  very  highest  levels  of  our  companies. 

I  am  happy  to  say  that  this  intense  effort  has  been  successful.  We  have  reached 
agreement  on  all  of  the  core  issues.  The  major  agreements  are  summarized  below. 

1.  The  85  percent  opt-in  threshold.  The  Coalition  has  agreed  in  principle  on  a  very 
significant  advance  toward  protecting  the  insurers  from  possible  adverse  selection. 
Under  this  proposal,  the  EIRF  would  not  begin  to  operate  until  85  percent  of  all 
existing  PRPs  have  made  a  decision  to  accept  the  EIRF's  offers.  If  at  least  85  per- 
cent of  all  PRPs  (weighted  to  ensure  that  at  least  85  percent  of  the  large  PRPs  are 
included  in  this  figure)  do  not  accept  the  EIRF  offer,  then  the  EIRF  will  go  out  of 
existence  and  the  present  liability  system  will  resume.  If  the  EIRF  goes  out  of  busi- 
ness because  the  85  percent  threshold  is  not  met,  the  insurance  fees  will  be  refund- 
ed to  the  insurers,  minus  the  administrative  costs  of  the  EIRF. 

2.  Discentives  to  opting  out.  PRPs  who  reject  the  EIRF  offer  and  are  unsuccessful 
in  subsequent  litigation  against  their  insurers  will  pay  50  percent  of  the  fees  and 
costs  of  the  insurer  defendants,  but  capped  at  an  amount  equal  to  200  percent  of  the 
PRP's  fees  and  costs. 

3.  Policy  limits  and  deductibles: 

a.  PRPs  seeking  an  offer  from  the  EIRF  must  first  show  all  of  their  applicable 
insurance  policies  in  order  to  establish  the  amount  of  their  policy  limits.  The 
limits  of  these  policies  will  be  added  together  ("stacked")  to  establish  their  total 
limits. 

b.  The  deductibles  and  SIRs  applicable  to  these  policies  will  also  be  stacked 
and  then  subtracted  from  the  total  limits.  The  remainder  will  be  the  PRP's 
limits  for  EIRF  payouts  and  cannot  be  supplemented  later. 

c.  All  deductibles  and  SIRs  will  be  averaged  and  that  average  subtracted  up- 
front on  a  one-time  basis  from  whatever  payouts  the  PRP  receives  from  the 
EIRF. 

d.  Occurrence  policies  will  be  limited  to  one  occurrence  per  site. 
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4.  Windfall  Claims.  A  board  of  insurers  would  have  the  power  to  "knock  out" 
claims  made  by  PRPs  for  clean-up  costs  resulting  from  criminal  activity  and  claims 
which  have  lain  dormant. 

5.  Venue.  The  applicable  State  percentage  will  be  determined  by  splitting  50/50 
the  percentage  between  the  venue  of  the  lawsuit  and  the  average  percentage  result- 
ing from  the  percentages  assigned  to  the  States  where  the  sites  are  located.  Large 
sites  (over  $50  million  in  remediation  costs)  which  are  located  in  the  same  State  as 
the  venue  of  the  suit  related  to  that  site  will  be  counted  twice. 

6.  Owed  property.  Payouts  for  claims  related  to  sites  constituting  "owned  proper- 
ty" will  be  reduced  by  30  percent. 

7.  Assignment  of  States  to  percentage  categories.  The  PRPs  and  the  insurers  have 
listed  the  States  by  the  status  of  their  coverage  rules  and  assigned  the  States  to 
their  respective  categories.  The  States  in  each  percentage  category  will  be  listed  in 
the  bill. 

8.  Amortization  of  past  costs.  EIRF  payments  for  past  costs  will  be  amortized  over 
10  years,  with  interest  beginning  5  years  after  enactment. 

9.  Ten-year  authorization.  The  EIRF  should  be  authorized  for  10  years  and  the 
"Sunset"  provision  in  the  current  Administration  bill  eliminated. 

10.  Stretch-out  of  past  costs  and  risk  sharing.  If  the  EIRF  experiences  greater  de- 
mands for  payouts  than  it  is  able  to  satisfy  with  existing  revenues,  the  EIRF  may 
stretch-out  the  payment  of  those  costs  over  a  period  of  years,  rather  than  become 
insolvent.  In  recognition  that  there  may  be  a  demand-bulge  in  years  6  to  10  or  later 
requiring  the  stretch-out  of  payments,  the  insurance  tax  may  be  increased  in  years 
6  to  10,  by  $100  million  increments  per  year,  up  to  a  maximum  of  $1.2  billion.  To 
avoid  shutting  down  the  EIRF  if  these  amounts  prove  insufficient,  the  Fund  would 
be  required  to  schedule  payments  to  the  PRPs  rather  than  pay  them  immediately. 

CONCLUSION 

The  recent  negotiations  among  insurers  and  PRPs  at  the  Coalition  on  Superfund 
focused  on  resolving  the  very  serious  problems  presented  by  title  VIII  of  the  Admin- 
istration's bill.  But  there  should  be  no  mistake  about  it:  the  insurance  industry's 
first  preference  would  have  been  the  original  Treasury  Department  proposal  to 
eliminate  retroactive  liability.  However,  we  at  AIA  have  long  indicated  our  willing- 
ness to  work  with  the  Administration  and  all  other  parties  to  develop  a  practical 
solution  to  the  Superfund  problem. 

We  believe  the  compromise  we  have  reached  with  members  of  the  Coalition  on 
Superfund  is  a  workable  alternative.  We  urge  that  everyone  give  this  compromise  a 
careful  and  thoughtful  review.  But  it  is  important  to  remember:  if  we  really  want  to 
solve  this  problem,  we  will  have  to  do  so  using  this  new  template. 

We  appreciate  the  opportunity  to  appear  before  this  committee  today  as  it  consid- 
ers these  very  important  issues.  We  have  come  a  long  way  and  we  have  a  long  way 
to  go.  We  look  forward  to  continuing  to  work  with  the  members  of  this  committee 
and  with  all  Superfund  stakeholders  to  enact  these  essential  reforms. 


Prepared  Statement  of  John  F.  Spisak,  CEO,  Industrial  Compuance,  INC^ 

Golden,  CO 

Industrial  Compliance  is  pleased  to  join  Dr.  Ben  Chavis  and  the  other  members  of 
the  Alliance  for  a  Superfund  Action  Partnership  ("ASAP")  in  urging  the  subcom- 
mittee to  adopt  ASAP's  "Eight-Point  Plan"  for  comprehensive  Superfund  reform. 
That  Eight-Point  Plan  goes  to  the  heart  of  what  is  wrong  with  Superfund  in  reform- 
ing the  retroactive  joint  and  several  liability  regime.  Unless  and  until  that  retroac- 
tive liability  is  changed  no  one  should  expect  the  program  to  perform  any  better 
than  the  miserable  and  wasteful  record  it  has  compiled  in  the  past. 

From  my  perspective  as  an  environmental  professional  working  on  Superfund  re- 
mediations,  I  see  first  hand  how  the  punitive  and  legalistic  retroactive  liability 
regime  runs  up  costs  needlessly  as  PRPs  fight  EPA  every  step  of  the  way  in  the 
process.  Instead  of  being  a  true  "polluter  pays"  system,  in  reality,  Superfund  is  a 
"deep  pocket  pays"  system.  The  net  effect  is  to  punish  profitable  companies  for  past 
activities  which  were,  for  the  most  part,  lawful  and  generally  acceptable  industry 
practice  at  the  time.  And  who,  in  reality,  bears  these  costs  imposed  on  the  "deep 
pocket"  company?  The  company's  owners,  the  millions  of  individuals  and  corporate 
investors  including  pension  funds  of  the  employed  and  the  retired,  college  endow- 
ments, and  the  portfolios  of  churches  and  even  environmental  groups. 

The  protracted,  punitive  pursuit  of  American  industry  also  has  substantial  ad- 
verse impacts  on  American  consumers  and  our  economy.  The  billions  of  dollars  in 
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Superfund  litigation  costs — as  well  as  any  ultimate  clean-up  expenses — incurred  by 
American  industry  are  passed  along  to  consumers  in  the  cost  of  goods  and  services 
and  in  reduced  jobs  and  economic  investment.  In  effect,  consumers  are  already 
paying  an  invisible  Superfund  "tax"  buried  in  the  price  of  goods  and  services, 
higher  unemployment  and  reduced  economic  competitiveness  which  totals  billions  of 
dollars  each  year. 

Until  Superfund  is  changed  these  invisible  taxes  will  continue  indefinitely.  More- 
over, the  huge  financial  resources  dedicated  by  American  industry  to  fighting  the 
stark  inequities  of  Superfund  are  diverted  from  far  more  socially  productive  enter- 
prises such  as  research  and  development  of  new  products,  investment  in  capital 
goods  or  facility  expansion,  and  increased  employment,  all  of  which  could  lead  to 
enhanced  economic  welfare  of  the  Nation. 

In  most  cases,  companies  are  willing  to  pay  their  reasonable  share  of  the  clean-up 
costs.  But  they  are  vehemently  opposed  to  paying  the  entire  cost  or  a  disproportion- 
ate share  of  clean-up,  especially  when  their  practices  may  have  been  legally  or  envi- 
ronmentally acceptable  at  the  time  of  the  disposal.  The  problem  is  severely  exacer- 
bated by  the  fact  that  these  companies  must  pay  the  so-called  "orphan  shares",  at- 
tributable to  entities  either  no  longer  in  existence  or  incapable  of  paying. 

Superfund's  stimulation  of  lawsuits  is  wholly  predictable.  Massive  litigation  is 
America's  normal  reaction  to  victimization  by  government.  Business  owners  rightly 
demand  accountability  from  corporate  boards,  high  financial  returns  on  their  invest- 
ments and  security  for  their  investments;  government  impositions  on  any  of  these 
demands  are  vigorously  litigated. 

Indeed,  Superfund's  structure,  unfairness  and  punitive  attitude  toward  the  "pol- 
luter" virtually  compels  the  stewards  of  American  business  to  defend  and  litigate  on 
behalf  of  their  shareholders,  investors,  and  owners.  Unless  Superfund's  structure 
and  administration  is  substantially  changed,  American  business  should  not  be  ex- 
pected to  change  its  litigious  behavior. 

ASAP's  Eight  Point  Plan  directly  resolves  the  threshold,  crippling  problem  caused 
by  retroactive  liability  by  eliminating  such  liability  for  many  sites  prior  to  1987. 
The  Eight  Point  Plan  can  do  that  since  it  includes  a  funding  scheme  that  is  both 
fair  and  adequate  and  thus  allows  retroactive  liability  to  be  supplanted.  No  longer 
will  there  be  litigation  over  who  was  at  fault,  who  should  pay,  how  expensive  should 
the  remedy  be,  how  clean  should  the  site  be.  Instead  the  money  spent  in  Superfund 
will  be  applied  to  actual  site  clean-up,  speeding  remediation  at  more  and  more  sites 
across  the  Nation. 

Reforming  retroactive  liability  makes  the  other  elements  of  the  Eight  Point  Plan 
possible:  prioritization  of  expenditures  based  on  health  risks;  enhanced  community 
participation;  remedy  selection  reform;  and  enhanced  broad  based  funding.  But 
without  such  reform  of  retroactive  liability  none  of  these  objectives  are  attainable. 

In  contrast  to  ASAP's  plan,  the  Administration's  proposal  falls  far  short  of  what 
is  needed  and  virtually  guarantees  continuation  of  the  sorry  and  wasteful  record 
posted  by  Superfund  over  the  last  13  years.  The  Administration  plan  does  not  accel- 
erate remediation;  it  adds  more  legal  process.  The  Administration's  proposed  cost 
allocation  process  is  unfair  to  small  and  large  businesses  in  numerous  ways.  The 
Administration  adds  no  net  additional  money  for  actual  clean-up  after  consideration 
of  all  the  other  costs  it  creates.  The  Administration's  plan  give  EPA  even  stronger, 
punitive  legal  authorities  to  use  against  PRPs  who  may  challenge  the  agency's  dic- 
tates. 

The  Administration's  proposal  is  a  major  disappointment;  it  is  a  menu  for  "no 
change"  when  major,  structural  change  is  needed.  As  a  member  of  ASAP  we  look 
forward  to  working  with  the  Congress  to  fashion  Superfund  reform  that  is  worthy  of 
the  effort  along  the  lines  of  the  Eight  Point  Plan. 
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Testimony  of  th«  Honorable  J.  Phillip  Odom, 

Mayor  of  Hastings,  Nebraska 

Before  the  Subcommittee  on  Superfund,  Recycling  and  Solid  Waste 

Management 

Committee  on  Environment  and  Public  Works 

United  States  Senate 

April  12, 1994 

Thank  you  for  the  opportunity  to  submit  a  statement  regeirdlng  Superfund  reform. 
The  frustrations  we  in  Hastings  have  experienced  under  Superfund  have  led  us  to  Join 
Local  Governments  for  Superfund  Reform  (LGSR)  and  the  Alliance  for  a  Superfund  Action 
Partnership  (ASAP).  We  believe  the  reforms  advocated  by  these  two  organizations  are  the 
best  possible  way  to  reduce  the  ntigation  and  waste  associated  with  the  Superfund 
program. 

I  would  like  to  descritie  our  experience  with  Superfund  and,  perhaps,  help  reduce 
the  costly  negotiation,  litigation  and  adversarial  warfare  that  have  characterized  Superfund 
over  the  last  thirteen  years.  It  is  my  hope  that  we  can  direct  our  attention  away  from  the 
disparate  Interests  of  individual  stakeholders  and  focus  on  how  we  can  make  Superfurxi 
work  for  everyone. 

The  City  of  Hastings.  Nebraska,  population  23,(X)0.  has  been  Involved  as  a  PRP 
under  Superfund  since  1983.  The  City  became  liable  when  it  opened  and  tested  an  old 
municipal  water  supply  well-which  had  never  been  used  by  the  City-and  placed  it  on-line. 
Although  the  well  water  tested  clean,  the  City  soon  began  receiving  numerous  complaints 
regarding  the  water's  odor.  The  well  was  immediately  shut  down  and  new  water  samples 
were  sent  to  the  EPA  for  testing.  The  results  of  those  tests  indicated  that  the  water  was 
contaminated  with  petroleum  and  other  materials.  Three  other  wells  In  the  vteinJty  were 
also  shut  down  and  new  water  supply  wells  were  constructed. 

The  ERA'S  testing  and  subsequent  investigation  of  the  sources  of  contamination 
of  the  first  well  indicated  that  contamination  came  from  no  less  than  seven  subsites, 
whose  pollution  "plumes"  had  co-mingled  in  the  groundwater.  These  subsites  Include  two 
closed  landfills,  an  Industrial  facility,  an  old  coal  gasification  plant  (now  the  local  police 
station),  a  former  U.S.  Navy  ammunition  depot  and  two  grain  handling  facilitjes.  EPA 
Identified  a  total  of  seven  PRPs  for  these  seven  sub-sites  (together  known  as  the  Hastings 
Groundwater  Contamination  Site)  and  named  the  City  as  a  PRP  at  three  of  them. 
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Cost  estimates  for  cleanup  at  the  seven  sites  range  from  $20-30  million  for  each 
site,  far  exceeding  the  City's  23,000  taxpayers'  ability  to  pay.  The  City's  annual  tHidget 
is  $26.5  million,  approximately  equal  to  the  cost  of  cleanup  of  one  site.  Further,  Hastings 
faces  the  potential  of  lavysults  toeing  filed  against  It  by  other  PRPs  under  Superfund's 
Bability  system. 

In  Hastings,  we  value  our  existing  businesses  that  have  made  a  capital  investment 
in  our  tax  base  and  employ  our  citizens.  We  are  hesitant  to  conduct  investigations  that 
could  identify  local  businesses  as  PRPs.  Although  with  the  present  liability  scheme  we 
would  reduce  the  municipal  financial  liability,  we  would  only  t>e  shifting  those  costs,  which 
could  result  in  business  relocations,  employee  layoffs,  and  loss  of  tax  base,  ail  of  which 
would  t>e  detrimental  to  the  quality  of  life  In  our  community. 

While  more  than  a  decade  has  passed  since  Hastings  was  named  a  PRP,  cleanup 
has  started  at  only  one  site  (an  orphan  site  where  no  PRP  was  found).  The  other  sKes  are 
only  now  In  the  investigation  or  cleanup  design  stage. 

It's  generally  accepted  that  the  costs  associated  with  pollution  should  be  borne  by 
those  who  benefit  from  the  goods  and  services  that  are  the  cause  of  that  pollution.  Yet, 
with  Superfund,  we  ask  only  a  few  to  bear  enormous  cleanup  costs  for  activities  that 
benefitted  a  large  portion,  if  not  all,  of  society.  These  costs  are  so  great  they  encourage 
parties  to  litigate,  sometimes  for  years,  at  great  cost  to  one  arother  and  to  society. 

The  Clinton  Administration  has  introduced  Its  Superfund  proposal.  Unfortunately, 
that  proposal  falls  to  address  the  fundamental  problem  with  Superfund  -  its  retroactive, 
strict,  joint  and  several  liability  system. 

Superfund's  primary  goal  Is  to  protect  human  health  and  the  environment  Yet,  this 
clearly  has  not  been  the  focus  of  EPA's  enforcement  efforts.  Rather,  EPA  has  directed  its 
energies  toward  raising  the  money  necessary  to  pay  for  cleanup.  Years  of  cleanup  delays, 
inefficiencies  and  ever-increasing  transaction  costs  should  by  now  have  convinced 
everyone  of  the  need  to  change  the  way  money  Is  raised  for  Superfund. 

Few,  if  any,  obsen/ers  argue  whether  the  United  States  should  have  a  program  to 
dean  up  old  hazardous  waste  sites;  the  real  question  is  whether  the  program,  in  its 
current  form,  is  the  most  effective  and  faurest  method  of  raising  the  money  we  need  to 
clean  up  Superfund  sites  as  rapidly  and  effectively  as  possible. 

Superfund  has  achieved  few  deanups;  K  Is  a  program  v^ich  seems  to  lead 
everyone  -  small  and  large  businesses,  schools,  hospitals,  local  governments,  churches, 
non-profit  organizations  and  insurers  ~  Into  the  courtroom;  it  is  a  law  which  benefits  only 
attorneys  and  consultants:  not  the  citizens  who  live  near  polluted  sites,  who  have  a  right 
to  expect  timely  deanup,  not  communities,  especially  low-Income  communities,  which 
cannot  attract  the  finandng  necessary  for  economic  development,  not  small  businesses, 
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whose  existence  is  threatened  by  even  the  smallest  trace  amounts  of  hazardous 
sut)stances  on  their  premises;  not  local  governments  wtK>$e  tax  bases  and  economies 
are  endangered;  and  not  big  businesses,  w^lch  must  allocate  large  amounts  of  resources 
to  legal  and  consulting  actMUes  and  expensive  cleanups. 

The  single  most  Important  problem  vyith  Superfund  is  Its  liabRtty  and  furxjlng 
system.  The  most  contentious  aspect  of  this  system  is  its  retroactivity.  Retroactive  liability 
malces  3©nse  when  applied  to  willful  polluters  who  failed  to  operate  in  compliance  with 
then  applicable  federal,  state  and  local  waste  disposal  practices,  but  it  maizes  less  sense 
wtien  applied  to  those  wtio  acted  in  good  faith,  eocordlng  to  the  applicable  laws  of  the 
tirrw,  arid  it  mal<es  no  sense  at  all  when  one  considers  that  the  ownership  and  operation 
of  public  waste  disposal  facilities  and  other  infrastructure  by  local  governments  have 
always  been  distinctly  pubGc  functions,  which  they  could  not  and  cannot  avoid. 

Local  governments  have  four  broad  responsibilities  at  Superfund  sites.  They  must 
satisfy  the  public's  need  to  have  the  risk  eliminated  In  a  timely  manner;  they  must  protect 
the  local  tax  base  and  economy;  they  must  return  polluted,  non-productive  land  to 
productive,  taxable  status;  and  they  must  control  their  costs  at  those  sites.  The 
Administration's  Superfund  reform  proposal  would  not  help  local  governments  meet  these 
Important  responsibilities. 

Because  LGSR  members  consider  themselves  stewards  of  their  communities,  they 
view  a  Superfund  site  as  a  community  issue,  not  Just  a  local  government  Issue,  a 
community  health  issue,  an  environmental  issue  or  a  business  issue.  LGSR  and  ASAP 
believe  that  meaningful  reform  should  consider  the  effects  of  a  Superfund  site  on  the 
entire  community  and  Its  economy.  Prom  this  perspective  it  mattes  rTK>re  sense  to 
eliminate  the  conflict  over  Hapirity  and  direct  society's  energies  toward  resolving  the 
problem. 

Keeping  in  mind  our  responsibilities  as  local  government  officials,  LGSR  has  made 
a  series  of  recommendations  in  alignment  with  those  of  ASAP  which  includes  an 
expanded  Environmental  Income  Tax  to  Increase  funding  and  liability  revisions  that 
elimlnatB  retroactive,  strict,  Joint  and  several  liability  at  multi-party  sites,  and  Implementing 
a  Ixoad-based  business  tax  to  fund  cleanups  at  those  sites,  Site-by-site  financing  would 
continue  for  single-party  sites,  for  parties  which  disposed  of  waste  after  a  fixed  cut-off 
date  and  for  those  who  violated  the  law  at  the  time  of  disposal. 

Prospective  Superfund  liability,  along  with  other  environmental  laws,  regulations  and 
market  forces,  will  continue  to  sen/e  as  a  strong  incentive  for  proper  waste  management, 
now  and  in  the  future.  However,  liability  tor  cleanup  of  wastes  disposed  of  after  the  cut-off 
date  should  be  proportional  to  responsibility. 
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The  EPA  should  be  encouraged  to  provide  mixed  funding  snti  de  minimis  and  de 
micromis  settlements  with  immunity  from  third-party  cost  recovery  actions.  Such 
settlements  should  include  language  allowing  the  federal  government  to  seek  further  relief 
if  fttformatlon  not  known  at  the  time  of  the  settlement  is  discovered  indicating  the  setHer 
doesn't  satisfy  the  cte  minimis  or  de  micromis  criteria. 

The  nation's  resources  are  finite  hence,  site  prioritization  should  be  reformed  to 
reflect  whether  a  site  poses  a  serious  public  health  risk.  A  preliminary  risk  assessment 
process  should  be  established  to  evaluate  risks  at  Superfund  sites.  Issues  of 
environmental  equity  would  be  Included  in  this  process.  This  would  move  those  sites 
which  pose  the  greatest  threat  to  human  health  to  the  top  of  the  list. 

The  EPA  should  be  required  to  uniformly  identify  and  cite  M  PRPs.  Cun^ntiy.  the 
EPA  tends  to  identify  only  a  handful  of  the  most  obvious  'deep  pockets"  PRPs  then 
removes  Itself  from  this  part  of  the  process,  leaving  tfiose  kjentifled  to  fund  the  costs  of 
remediation  and  identification  of  and  reimbursement  from  other  PRPs.  This  is  a  key 
element  in  Increasing  transaction  costs  and  prolonging  the  amount  of  time  necessary  to 
move  through  the  process. 

K's  time  to  acknowledge  that  Superfund  has  failed  to  fulfill  its  purpose.  It's  time  to 
make  substantive  changes  to  the  law  that  will  allow  it  to  fulfill  that  potential.  It's  time  to 
refonn  Superfund's  funding  and  liability  mechanism  and  direct  the  resources  cunrently 
being     spent     on     transaction     costs     and     litigation     toward     cleanup. 
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JI#^P  fSL^  l^at'onal  Association 


H.  achud  Seltert.  Ji. 

Vice  President 

Resources  end  Environment 


of  IVIanufacturers 


April  26,  1994 


The  Honorable  Frank  Lautenberg 
Chainnan,  Subcommittee  on  Superfund,  Recycling  & 

Solid  Waste  Management 
Environment  and  Public  Works  Committee 
United  States  Senate 
506  Hart  Senate  Office  Building 
Washington,  D.C.   20510 

Dear  Mr.  Chainnan: 

The  NAM  supports  the  attached  statement  on  the  Superfund 's  natural  resource  damage 
program,  which  was  presented  to  your  subcommittee  by  Kevin  McKnight  of  ALCOA  during 
the  April  12,  1994,  hearing  on  Superfund  reform.    In  fact,  the  NAM  Environmental  Quality 
Committee  is  currently  considering  policy  on  natural  resource  damage  liability. 

The  NAM  applauds  your  commitment  to  comprehensive  legislative  reform  of  the 
Superfund  program  in  the  103rd  Congress  and  commends  you  for  addressing  natural  resource 
damage  liability  in  the  context  of  Superfund  reform. 

On  behalf  of  the  NAM,  I  respectively  request  that  this  letter  be  included  as  part  of  the 
public  record  of  the  April  12,  1994,  Superfund  reform  hearing  on  the  natural  resource 
damage  liability  issue. 


Sincerely, 


Manufacturing  Makes  America  Strong 

1331  Pennsylvartia  Avenue,  NW,  Suite  1500  -  North  Tower,  Washington,  DC  20004  -  1790  •  (2021  637-3157  •  Fax:  12021  637-3182 
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Prepared  Statement  of  Carolyn  Bell,  CEO,  Community  Health  Resources,  Inc. 

Thank  you  for  the  opportunity  to  submit  a  statement  on  this  important  issue 
before  the  subcommittee  today.  Reforming  Superfund  is  one  of  the  most  important 
public  health  priorities  before  Congress  this  year. 

As  a  public  health  professional,  I  have  researched  the  effects  of  toxic  substances 
on  human  health,  conducted  training  sessions  for  citizens  and  those  in  the  work- 
place, and  written  a  book  describing  the  types  and  effects  of  towns  to  which  we  can 
be  exposed  in  everyday  life. 

As  a  result,  I  am  dismayed  at  Superfund's  inability  to  respond  to  the  threats 
posed  by  heizardous  waste  exposure.  After  nearly  14  years  since  the  law  was  en- 
acted, thousands  of  sites  containing  hazardous  wastes  continue  to  expose  millions  of 
Americans  to  serious  health  risks.  The  results  are  disastrous:  many  develop  diseases 
and  experience  shorter  life  spans  from  prolonged  exposure  to  toxins. 

Because  the  current  Superfund  program  is  preoccupied  with  delay  and  dispute, 
millions  of  dollars  are  spent  each  year  on  transaction  costs.  Only  a  fraction  of  that 
amount  is  spent  on  greatly  needed  health  assessments.  Full-scale  health  investiga- 
tions are  being  conducted  at  an  annual  rate  of  only  15  percent  of  the  eligible  sites. 
Instead  of  public  health  professionals,  lawyers  are  at  the  forefront  of  the  process. 
This  is  not  what  the  designers  of  the  original  Superfund  law  intended  in  1980. 

I  am  proud  to  join  Dr.  Chavis  and  the  many  diverse  groups  of  the  Alliance  for  a 
Superfund  Action  Partnership  ("ASAP")  in  urging  Congress  and  the  Administration 
to  fundamentally  reform  Superfund  to  refocus  on  clean-up  and  public  health  prior- 
ities. 

ASAP's  eight  point  plan  establishes  various  programs  which  assist  health  profes- 
sionals address  the  many  problems  deriving  from  hazardous  waste.  For  instance,  it 
calls  for  ATSDR  to  contract  through  State  health  departments  to  lead  clean-up  ef- 
forts; for  more  thorough  health  assessments  and  screenings  of  affected  health  popu- 
lations; and  for  health  department  and  community  health  providers  to  be  adequate- 
ly apprised  of  toxic  waste  exposure  symptoms  and  trained  to  recognize  environmen- 
tally related  health  effects. 

Liability  alternatives  as  proposed  by  ASAP's  proposal  offer  viable  options  to 
defuse  the  present  log  jam  of  litigation  and,  at  the  same  time,  free  up  some  more 
money  for  these  types  of  clean-up,  health  investigations,  and  health  responses.  This 
will  reduce  the  overall  cost  to  business  and  assure  greater  certainty. 

The  eight  point  plan  not  only  calls  for  the  clean-up  process  to  be  put  back  at  the 
forefront;  it  recommends  that  we  use  the  other,  existing  resources  of  the  govern- 
ment to  assist  those  affected  communities.  This  coordinated  and  comprehensive  ap- 
proach will  help  those  communities  recover  from  a  legacy  of  hazardous  waste  prob- 
lems. 

The  time  for  comprehensive  reform  is  long  overdue.  Our  citizens  deserve  a  more 
effective  Superfund  program  that  puts  the  public's  interest  and  its  health  first.  By 
placing  health  experts  at  the  helm,  the  concerns  of  the  affected  community  can  be 
better  addressed. 


Prepared  Statement  of  Stanley  G.  Jones,  Sr.,  Chairman,  Tulalip  Tribe  of 

Washington 

I  am  the  chairman  of  the  Tulalip  Tribes  of  Washington  ("Tribe").  The  Tribe  ap- 
preciates the  opportunitv  to  present  this  statement  concerning  S.  1834,  the  Super- 
fund  Reform  Act  of  1994' 

The  Tribe  believes  that  a  number  of  provisions  of  the  bill  will  enhance  the  ability 
of  Indian  tribal  governments  to  conduct,  support,  and  influence  the  effective  man- 
agement of,  response  actions  and  enforcement  activities  on  tribal  lands,  and  that 
will  advance  tribal  sovereignty  and  the  Federal  policy  of  Indian  self-determination. 
The  Tribe  also  believes  that  certain  minor  technical  amendments  to  S.  1834  are  ap- 
propriate to  assure  that  tribal  sovereign  immunity  under  CERCLA  is  not  inadvert- 
ently undermined  by  certain  provisions  intended  for  the  benefit  of  Indian  tribes. 

As  one  of  the  few,  if  not  the  only,  Indian  tribe  with  an  active  CERCLA  response 
action  occurring  on  tribal  lands,  the  Tribe  has  had  direct,  first-hand  experience  with 
the  CERCLA  process.  After  the  unsuccessful  closure  of  the  Tulalip  landfill  in  1979 
by  its  non-Indian  operators,  who  had  promised  the  Tribe  that  the  landfill  would  be 
constructed  in  a  manner  to  prevent  any  pollution,  the  Tribe  discovered  that  serious 
pollution  problems  continued.  The  closure  proved  inadequate  to  prevent  large  quan- 
tities of  leachate  from  entering  Puget  Sound  and  affecting  fishery  and  shellfish  re- 
sources in  waters  adjacent  to  the  Tulalip  Reservation,  where  Tulalip  members  regu- 
larly harvest  for  their  livelihood  and  subsistence.  For  nearly  a  decade,  the  Tribe 
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made  significant  efforts  and  expenditures  to  voluntarily  remediate  the  environmen- 
tal problems  at  the  site  by  improving  the  landfill  cap.  However,  the  Tribe's  limited 
resources  proved  insufficient  to  accomplish  the  enormous  remediation  task. 

EPA  determined  that  hazardous  wastes  had  been  brought  to  the  site  by  the  land- 
fill operators.  This  determination  made  the  provisions  of  CERCLA  available  to  ad- 
dress the  serious  environmental  problems  faced  by  the  Tribe.  EPA  proposed  the  site 
for  inclusion  on  the  National  Priorities  List  (NPL).  The  Tribe  supports  listing  the 
site  on  the  NPL  and  using  the  CERCLA  process  to  achieve  effective  solutions  to  the 
known  environmental  problems. 

To  facilitate  a  CERCLA  response,  the  Tribe  has  entered  a  Memorandum  of  Agree- 
ment with  EPA  affirming  the  parties'  "government-to-government"  relationship, 
and  outlining  a  cooperative  CERCLA  response.  The  Tribe  is  pleased  with  this  coop- 
erative approach,  and  the  close  working  relationship  that  has  developed  between 
the  Tribe  and  EPA  to  address  the  environmental  problems  at  the  site  under 
CERCLA.  Through  its  consultant  and  staff  the  Tribe  has  provided  significant  tech- 
nical input  and  information  to  EPA  to  support  and  further  these  efforts.  The  Tribe 
is  also  pleased  with  EPA's  formal  confirmation,  consistent  with  its  Federal  trust  re- 
sponsibility, that  Indian  tribes  are  not  "potentially  responsible  parties"  under 
CERCLA  and  are  not  liable  for  CERCLA  response  costs. 

The  Tribe  supports  the  provisions  of  S.  1834  that  will  enhance  the  ability  of  sover- 
eign tribal  governments  to  develop  capabilities  to  conduct  CERCLA  response  actions 
and  enforcement  activities.  Section  201  would  add  a  new  Section  127  to  the  Act,  cre- 
ating an  expanded  role  for  States  by  permitting  States  to  assume  primary  responsi- 
bility for  response  actions  and  enforcement  activities.  Section  606  makes  this  provi- 
sion expressly  applicable  to  Indian  tribes  by  amending  Section  126(a)  of  the  Act  to 
include  Section  127  as  one  of  the  expressly  enumerated  sections  under  which  Indian 
tribes  are  treated  as  States. 

Section  127(c)  expressly  addresses  the  need  of  Indian  tribes  for  technical  and  fi- 
nancial assistance  by  requiring  the  Administrator  to  "develop  a  program  and  pro- 
vide an  appropriate  level  of  Fund  financing  to  assist  Indian  tribes  in  developing  and 
enhancing  their  capabilities  to  conduct  response  actions  and  enforcement  activi- 
ties." Section  127(d),  in  recognition  of  the  demands  already  placed  upon  the  limited 
resources  of  most  Indian  tribes,  also  exempts  tribes  from  the  States'  cost-sharing 
and  assurance  obligation  for  15  percent  of  all  costs  received  from  the  Fund.  Section 
302  of  the  bill  would  also  add  a  new  Section  128  to  the  Act,  requiring  EPA  to  estab- 
lish a  program  to  provide  technical  and  other  assistance  to  States  to  establish  and 
expand  voluntary  response  programs.  We  are  pleased  with  the  apparent  intent  of 
Section  606  to  extend  such  benefits  to  Indian  tribes  as  well.^ 

These  provisions  are  very  important  to  further  enhance  the  ability  of  Indian 
tribes  to  build  their  capabilities  to  conduct  response  and  enforcement  activities. 
Until  the  1986  SARA  amendments,^  Indian  tribes  were  excluded  entirely  from  the 
CERCLA  regulatory  scheme  and  did  not  have  access  to  the  Federal  funds  and  tech- 
nical assistance  with  which  States  were  inundated.  It  is  therefore  not  surprising 
that  the  tribal  Superfund  capabilities  lag  behind  those  of  States.  This  situation  is  a 
serious  impediment  to  the  achievement  of  tribal  primacy  in  addressing  environmen- 
tal concerns  upon  Indian  Reservations.  Section  127(c)  is  a  much  needed  additional 
step  towards  correcting  this  problem. 

'The  Tribe  believes  that  several  provisions  of  Section  127  warrant  additional  atten- 
tion. Section  127(f)  permits  Federal  district  court  enforcement  of  authorization /re- 
ferral agreements  between  EPA  and  Indian  tribes.  We  acknowledge  the  appropriate- 
ness of  a  limited  waiver  of  sovereign  immunity  to  provide  a  mechanism  for  enforce- 
ment of  the  contractual  obligations  that  Indian  tribes  have  voluntarily  agreed  to 
assume.  However,  we  urge  that  the  legislative  record  clearly  reflect  that  any  such 
limited  waiver  of  tribal  sovereign  immunity  is  both  knowingly  made,  and  extremely 
limited. 

Another  provision  warranting  further  attention  is  Section  127(g)  which  provides 
that,  under  an  authorization  or  referral,  a  State  or  an  Indian  tribe  (by  virtue  of  Sec- 
tion 606  of  the  bill)  may  select  a  response  action  that  achieves  a  more  stringent 
level  of  clean-up  than  required  by  CERCLA,  provided  that  the  State  pay  the  result- 
ing incremental  increase  in  response  cost.  We  urge  that  this  provision  be  modified 
to  provide  that  Indian  tribes  are  not  subject  to  such  incremental  cost  requirements. 
It  is  inappropriate  for  the  United  States,  as  Federal  trustee,  to  require  Indian  tribes. 


'  It  would  appear  that  the  reference  in  Section  606  to  "Section  120  (regarding  voluntary  re- 
sponse actions)"  is  an  error  and  that  the  reference  was  intended  to  be  to  Section  128. 

2  PL.  96-510.  title  I,  §  126,  as  added  P.L.  99-499,  title  II,  §  207(e),  Oct.  17,  1986,  100  Stat.  1706, 
42  U.S.C.  §  9626(a). 
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which  are  among  the  most  economically  disadvantaged  communities  in  the  country, 
to  bear  the  increased  incremental  costs  resulting  from  the  imposition  of  more  strin- 
gent clean-up  standards  for  Reservation  environments.  Indian  tribes,  whose  mem- 
bers are  vitally  and  heavily  dependent  upon  natural  and  fisheries  resources  that 
may  be  affected  by  Superfund  sites,  and  who  consume  such  resources  to  an  extent 
significantly  greater  than  the  non-Indian  population,  should  have  the  right  to  re- 
quire that  clean-ups  meet  the  most  stringent  of  standards  without  being  faced  with 
an  incremental  cost  penalty. 

For  these  same  reasons,  the  Tribe  urges  that  the  amendments  to  Section  121(d)  of 
the  Act  proposed  by  Section  502,  which  would  require  any  remedial  action  to  comply 
with  the  substantive  requirements  of  "any  promulgated  standard,  requirement,  cri- 
terion, or  limitation  under  any  State  environmental  law  specifically  addressing  re- 
medial action"  that  is  more  stringent  than  Federal  requirements,  Section 
121(d)(5)(A),  be  modified  to  also  require  compliance  with  more  stringent  tribal  stand- 
ards. 

Finally,  the  Tribe  also  respectfully  suggests  and  urges  that  minor  technical 
amendments  be  made  to  Section  405,  which  would  add  a  new  Section  113(g)(4)  of  the 
Act,  to  assure  that  tribal  sovereign  immunity  is  not  inadvertently  undermined  by 
provisions  which  we  believe  were  intended  for  the  benefit  of  Indian  tribes.  New  Sec- 
tion 113(g)(4)  would  provide  that  claims  by  the  United  States,  a  State,  or  an  Indian 
tribe  under  Section  107(a)  of  the  Act  are  not  compulsory  counterclaims  in  an  action 
against  the  United  States,  a  State,  or  an  Indian  tribe  "seeking  response  costs,  con- 
tribution, damages,  or  any  other  claim  by  any  person  under  this  Act."  We  believe 
that  this  provision  was  intended  to  confer  a  benefit  upon  Indian  tribes,  and  was  not 
in  any  way  intended  to  establish  that  Indian  tribes  are  subject  to  liability  under 
CERCLA  for  response  costs,  contribution,  damages,  or  otherwise.  However,  we  are 
concerned  by  the  possibility  that  antagonists  would  argue  that  this  language  reflects 
a  view  of  Congress  that  Indian  tribes  have  such  liability,  and  that,  by  this  new  Sec- 
tion 113(g)(4),  Congress  has  waived  the  sovereign  immunity  of  Indian  tribes.  Al- 
though we  do  not  believe  that  it  would  be  proper  to  construe  the  language  of  the  bill 
in  such  a  fashion,  the  issue  is  of  such  extreme  importance  to  Indian  tribes  that  we 
urge  that  a  minor  technical  amendment  be  made  to  proposed  Section  113(g)(4),  as 
follows,  to  remove  any  possible  basis  for  such  an  argument,  while  preserving  to 
Indian  tribes  the  benefit  of  the  non-compulsory  counterclaim  provision  in  the  con- 
text of  Section  127(f): 

"...  shall  not  be  deemed  compulsory  counterclaims  (i)  in  an  action  against 
the  United  States  or  a  State  seeking  response  costs,  contribution,  damages,  or 
any  other  claim  by  any  person  under  this  Act,  or  (ii)  in  an  action  asserting  any 
claim  specifically  authorized  against  an  Indian  tribe  under  Section  127(f)  of  this 
Act." 

The  Tribe  also  urges  that  the  committee's  report  on  this  bill  indicate  that  new 
Section  113(g)(4)  shall  not  be  construed  as  reflecting  an  abrogation  of  tribal  sover- 
eign immunity  under  CERCLA,  other  than  for  the  claim  by  the  Administrator  spe- 
cifically authorized  by  Section  127(f). 

These  clarifications  will  assure  that  the  conscious  and  sound  judgment  of  Con- 
gress to  not  impose  liability  upon  Indian  tribes  under  CERCLA,  is  not  inadvertently 
undermined.  By  not  including  Indian  tribes  in  the  definition  of  "persons"  liable  for 
response  costs,  contribution  and  damages  under  the  Act,^  in  either  the  original  leg- 
islation, or  in  the  SARA  amendments  which  extended  many  beneficial  protections 
to  Indian  tribes,"*  Congress  has  wisely  spared  impoverished  tribal  governments  from 
an  economic  burden  that  would  devastate  the  ability  and  on-going  efforts  of  tribes  to 
achieve  self-sufficiency,  and  would  undermine  the  support  that  the  United  States 
has  provided  historically,  and  continues  to  provide,  for  such  tribal  efforts. 

As  a  tribal  government  faced  with  a  serious  environmental  contamination  prob- 
lem at  a  CERCLA  site  on  our  Reservation,  resulting  from  the  broken  promises  of 
non-Indian  operators  whose  profits  quickly  left  the  Reservation,  but  whose  hazard- 


'  Neither  the  statutory  language  of  CERCLA  nor  its  legislative  history  contain  any  indication 
of  an  intent  of  Congress  to  expressly  and  unequivocally  waive  the  sovereign  immunity  of  Indian 
tribes.  We  note,  however,  that  the  legislative  history  does  reflect  an  understanding  that,  under 
the  provisions  of  Section  104(c)(3)  of  the  Act  which  exempt  Indian  tribes  from  State  eissurance 
and  cost  share  requirements  in  the  case  of  a  remedial  action  upon  lands  held  in  trust  for  an 
Indian  tribe,  "[t]he  Federal  Government  would  instead  pay  all  remedial  action  and  maintenance 
costs  from  the  Fund."  S.  Rep.  (Env.  and  Pub.  Works  Comm.)  99-11,  at  4  (March  18,  1985). 

"*  The  SARA  amendments  artfully  inserted  provisions  referring  to,  and  providing  protection 
for  the  interests  of,  Indian  tribes  in  many  places  in  the  Act,  and  left  in  place  the  CERCLA  defi- 
nition of  "persons"  (to  whom  CERCLA  liability  could  attach)  that  did  not  include  Indian  tribes. 
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^pcnff  ^  ^^^  j7  remains,  the  Tribe  is  deeply  appreciative  of  the  availability  of 
C11.KLLA  to  address  and  resolve  hazardous  waste  contamination  problems,  while 
sparmg  the  Tribe  from  liability  that  would  destroy  its  economy,  and  set  back  its  ef- 
forts to  achieve  self-sufficiency  for  many  years. 

Efforts  by  the  committee  to  help  provide  continued  protection  for  the  Tribe's  in- 
terests m  this  regard  will  also  be  very  much  appreciated. 
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